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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

No.  7358-PH 

J.  B.  LONDONO, 

Plaintiff, 
vs. 

DULIEN  STEEL  PRODUCTS,  INC.,  OP  CALI- 
FORNIA, a  Corporation;  DULIEN  STEEL 
PRODUCTS,  INC.,  a  Corporation;  CITI- 
ZENS NATIONAL  TRUST  AND  SAVINGS 
BANK  OF  LOS  ANGELES,  a  National  Bank- 
ing Association;  MATSON  NAVIGATION 
COMPANY,  a  Corporation;  ONE  DOE,  TWO 
DOE,  THREE  DOE,  ONE  DOE  COMPANY, 
a  Corporation;  TWO  DOE  COMPANY,  a 
Corporation;  POUR  DOE  and  FIVE  DOE, 
Copartners  Doing  Business  Under  the  Firm 
Name  and  Style  of  SIX  DOE  COMPANY, 

Defendants. 

COMPLAINT 

Damages  for  Breach  of  Warranty,  Negligence,  and 
Issuance  of  False  Bill  of  Lading 

Comes  Now  the  plaintiff  and  for  cause  of  action 
against  the  defendants  complains  and  alleges: 

First  Cause  of  Action 
(Dulien) 

L 

That  plaintiff  is  a  citizen  of  and  resides  in  the 
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Republic  of  Colombia,  South  America,  and  has  no 
place  of  business  in  the  United  States  of  America; 
and  the  defendants  are  citizens  [2*]  of  the  State  of 
California.  The  matter  in  controversy  exceeds,  ex- 
clusive of  interest  and  costs,  the  sum  of  Three 
Thousand  ($3,000.00)  Dollars. 

n. 

(a)  That  at  all  times  herein  mentioned  defend- 
ant Dulien  Steel  Products,  Inc.,  of  California,  was 
and  now  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  California.  That 
plaintiff  is  informed  and  believes  and  upon  that 
ground  alleges  that  at  all  times  herein  mentioned 
the  names  of  defendants  Dulien  Steel  Products, 
Inc.,  of  California,  Dulien  Steel  Products,  Inc., 
One  Doe  Company  and  Two  Doe  Company  were 
used  interchangeably  by  said  defendants  and  each 
of  them;  and  the  said  defendants  are  collectively 
hereinafter  referred  to  as  '^Dulien"  or  ^'defendant 
Dulien." 

(b)  That  at  all  times  herein  mentioned  the  de- 
fendant Citizens  National  Trust  and  Savings  Bank 
of  Los  Angeles,  sometimes  hereinafter  referred  to 
as  the  ^'bank''  or  '^defendant  bank,"  was  and  now 
is  a  national  banking  association,  organized  and 
existing  mider  the  laws  of  the  United  States  of 
America  and  located  and  having  its  principal  place 
of  business  within  the  jurisdiction  of  this  Court, 
to  wit:  in  the  City  of  Los  Angeles,  County  of  Los 
Angeles,  State  of  California;  and  during  all  the 
times  herein  mentioned  the  said  defendant  was  and 
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now  is  engaged  in  a  general  banking  business,  in 
Los  Angeles,  California. 

(c)  That  at  all  times  herein  mentioned  the  de- 
fendant Matson  Navigation  Company,  hereinafter 
referred  to  as  ''Matson,"  was  and  now  is  a  cor- 
poration organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  State  of  California,  and 
having  its  principal  place  of  business  in  the  City 
of  San  Francisco,  California,  but  maintaining  also 
a  business  ofSce  in  the  City  of  Los  Angeles,  Cali- 
fornia. 

(d)  That  at  all  times  herein  mentioned  each 
of  [3]  the  defendants  One  Doe  Com^pany  and  Two 
Doe  Company  was  and  now  is  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the 
laws  of  the  United  States,  or  of  one  of  the  States 
thereof,  and  doing  business  in  California. 

III. 

That  the  defendants  One  Doe,  Two  Doe,  Three 
Doe,  One  Doe  Company,  a  corporation;  Two  Doe 
Company,  a  corporation;  and  Four  Doe  and  Five 
Doe,  Co-partners  doing  business  under  the  firm 
name  and  style  of  Six  Doe  Company,  are  sued 
herein  under  fictitious  names,  their  true  names  be- 
ing unknown  to  plaintiff,  and  plaintiff  will  upon 
the  ascertainment  of  their  true  names  ask  leave  of 
Court  to  make  the  proper  substitutions  thereof 
herein.  That  at  all  times  herein  mentioned  each 
of  the  said  fictitiously  named  defendants  had  or 
claimed  and  now  has  or  claims  some  interest  in 
the  business  conducted  under  the  names  of  Dulien 
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Steel  Products,  Inc.,  of  California,  and  Dulien 
Steel  Products,  Inc.,  and  was  and  is  responsible 
for  and  has  confirmed  the  herein  alleged  conduct 
of  said  named  defendants  Dulien. 

IV. 

That  on  or  about  the  11th  day  of  July,  1946,  at 
Los  Angeles,  California,  the  defendant  Dulien 
orally  offered  to  sell  to  plaintiff  at  the  price  of 
One  Hundred  Seven  ($107.00)  Dollars,  per  ton, 
f.o.b.  Los  Angeles,  approximately  2700  tons  of 
unused  Government  surplus  barbed  wire,  herein- 
after referred  to  as  ^^wire,"  consisting  of  1350  tons 
of  galvanized  wire  and  1350  tons  of  black  wire, 
which  said  defendant  then  orally  represented  to 
plaintiff  was  owned  by  said  defendant  and  was  in 
transit  from  Honolulu,  Hawaii,  on  the  Matson  Navi- 
gation Company's  steamship  White  Squall  and 
was  due  to  arrive  in  the  harbor  at  Los  Angeles, 
California,  on  or  about  July  22,  1946,  and  then 
and  there  exhibited  to  plaintiff  a  number  of  sample 
coils,  or  rolls,  of  good  black  and  galvanized  wire 
free  from  rust  and  covered  with  a  rust  [4]  prevent- 
ing grease,  and  produced  and  exhibited  to  plaintiff 
certain  additional  sample  cuttings  of  good  black 
wire,  likewise  free  from  rust,  and,  as  inducement 
to  plaintiff  to  make  such  purchase,  orally  agreed 
and  expressly  warranted  that  the  wire  to  be  sold 
to  plaintiff  had  been,  was  and  would  be  covered 
\\dth  a  coat  of  protective,  rust-preventing  grease 
and  was  and  would  be  in  all  respects  equal  in 
quality  to  said  exhibited  coils  and  sample  cuttings. 
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V. 

That  plaintiff,  after  examining  said  samples  and 
in  reliance  upon  said  defendant  Dulien's  said  rep- 
resentations and  express  warranty,  accepted  said 
offer  and  agreed  to  purchase  from  defendant  Dulien 
said  wire,  and  agreed  to  pay  therefor  the  sum  of 
$288,900.00  payable  upon  drafts  by  defendant  Du- 
lien against  credits  to  be  established  with  defend- 
ant bank  before  July  22nd,  1946.  That  on  account 
of  delay  of  the  White  Squall  in  arriving  in  the 
Long  Beach  Harbor,  as  hereinafter  alleged,  said 
date  of  July  22nd,  1946,  was  thereafter  by  defend- 
ant Dulien  orally  extended  to  include  July  27th, 
1946. 

VI. 

That  said  purchase  and  sale  were  evidenced  by 
a  written  sale  order  on  a  form  supplied  and  pre- 
pared by  Dulien  the  following  day,  that  is,  July 
12,  1946,  dated  July  12,  1946,  bearing  No.  LA-712, 
duly  signed  by  defendant  Dulien  in  the  name  of 
Dulien  Steel  Products,  Inc.,  and  approved  and  ac- 
cepted in  writing  by  plaintiff,  a  copy  of  which  sale 
order  is  attached  hereto,  marked  Exhibit  ^'A"  and 
hereby  made  a  part  hereof.  That  thereafter,  on 
July  26,  1946,  defendant  Dulien  orally  represented 
to  plaintiff  that  the  shipment  of  wire  would  be 
only  2300  tons  of  which  defendant  Dulien  would 
retain  for  itself  300  tons,  to  which  change  in  quan- 
tity plaintiff  orally  agreed,  and  thereupon  and  in 
that  manner  by  said  mutual  agreement  between 
plaintiff  and  defendant  Dulien  the  quantity  of  plain- 
tiff's said  purchase  was  reduced  to  [5]  2000  tons. 
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VII. 

That  said  steamship  was  delayed  and  docked  on 
July  26,  1946,  at  Pier  A  at  the  Long  Beach,  Cali- 
fornia, harbor  instead  of  the  Los  Angeles  harbor; 
and  on  July  27,  1946,  before  plaintiff  had  seen  any 
of  the  wire,  and  within  the  time  which  had  been 
by  defendant  Dulien  orally  extended  to  include  that 
day,  plaintiff  purchased  from  defendant  bank  upon 
a  written  application  therefor  and  received  from 
said  bank  and  delivered  to  defendant  Dulien  said 
bank's  irrevocable  letter  of  credit,  by  its  terms 
good  until  July  31,  1946,  in  favor  of  defendant 
Dulien  for  $214,000.00  to  cover  the  purchase  price 
of  2,000  tons  of  wire  at  $107.00  per  ton,  a  true 
copy  of  which  letter  of  credit  is  attached  hereto 
marked  Exhibit  '*C"  and  hereby  made  a  part 
hereof.  That  a  copy  of  plaintiff's  application  for 
said  letter  of  credit  is  attached  hereto  marked 
Exhibit  ^^B"  and  hereby  made  a  part  hereof. 

That  by  the  terms  of  said  letter  of  credit  and 
the  written  application  therefor  defendant  bank 
was  instructed  by  plaintiff,  and  it  bound  itself, 
to  pay  to  defendant  Dulien  $214,000.00  on  Dulien 's 
sight  drafts  accompanied  by  a  full  set  of  clean  on 
board  ocean  bills  of  lading  made  out  to  order,  en- 
dorsed in  blank  and  marked  freight  prepaid,  and 
by  commercial  invoices  evidencing  shipment  of 
2,000  tons  of  barbed  wire  in  one  shipment,  in- 
voiced on  basis  of  c.i.f.  Los  Angeles  harbor  to  be 
shipped  from  Honolulu,  Hawaii,  to  Los  Angeles 
hr.rbor.  That  on  the  same  date  of  July  27th,  1946, 
and   simultaneously  therewith   plaintiff   orally   in- 
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structed  the  bank  that  upon  the  bank's  receipt  of 
said  required  bills  of  lading  it  should  give  authority 
to  plaintiff's  Los  Angeles  shipping  agent,  Mattoon 
&  Co.,  Inc.,  to  ship  said  wire  to  South  America, 
subject  to  directions  to  be  thereafter  given  by- 
plaintiff.  [6] 

VIII. 
That  on  July  29,  1946,  before  plaintiff  had  seen 
any  of  said  wire  defendant  bank  paid  to  defendant 
Dulien  upon  Dulien's  drafts  against  said  letter  of 
credit  the  sum  of  $214,000.00,  which  sum  was  the 
full  agreed  purchase  price  of  2,000  tons  of  wire, 
and  took  up  said  letter  of  credit. 

IX. 

That  commencing  on  July  29,  1946,  and  con- 
tinuing for  several  days  thereafter  until  completion 
of  the  unloading,  there  were  unloaded  from  said 
ship  onto  the  dock  at  Pier  A,  Long  Beach,  Cali- 
fornia, by  defendants  Dulien  and  Matson  and  placed 
on  dock  space  chalk-marked  for  defendant  Dulien 
only  2219  tons  of  wire  instead  of  2300  tons;  and 
before  plaintiff  learned  that  said  shipment  was 
81  tons  short  of  2300  tons,  defendant  Dulien  re- 
moved from  the  dock  for  its  own  use  or  other 
disposition  300  tons  and  that  therefore  the  deliv- 
ery of  wire  to  plaintiff  was  81  tons  short  of  the 
2000-ton  quantity  for  which  defendant  bank,  under 
plaintiff's  letter  of  credit,  had  made  payment  to 
Dulien. 

X. 

That  none  of  said  wire  was  of  the   quality  or 
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in  the  condition  warranted  by  defendant  Dulien  or 
according  to  the  samples  exhibited  by  Dulien  to 
plaintiff,  as  above  alleged  in  paragraph  IV  hereof, 
but  the  entire  shipment  was  badly  rusted  and  un- 
merchantable and  inferior  in  all  respects  to  said 
samples  and  was  of  a  then  undetermined  value. 
That  plaintiff  is  informed  and  believes  and  upon 
that  ground  alleges  that  defendant  Dulien  had  pur- 
chased said  wire  from  the  United  States  Govern- 
ment in  Honolulu  for  about  $28.00  per  ton  because 
it  was  badly  rusted  and  that  said  Dulien  well  knew 
its  rusty  condition  at  the  time  it  made  the  above- 
alleged  warranty  to  plaintiff.  That  in  an  effort  to 
determine  the  reasonable  market  value  of  said  rusty 
wire  at  Los  Angeles  and  for  the  purpose  of  mini- 
mizing the  loss  thereon,  plaintiff,  [7]  with  the 
written  consent  of  defendant  bank  and  defendant 
Dulien  and  after  prior  written  notice  to  defendant 
Matson,  sold  to  Gonzales  &  Blanco,  of  Los  Angeles, 
California,  25  tons  of  said  wire  at  the  price  of 
$65.00  per  ton  for  the  purpose  of  experimental 
cleaning,  called  '^pickling,''  by  the  purchaser;  that 
said  experiment  was  made  by  the  purchaser  and 
the  result  thereof  was  the  ascertainment,  and  plain- 
tiff hereby  alleges,  that  1760  tons  of  the  wire  was 
in  such  bad  condition  that  there  was  no  market 
for  it  in  Los  Angeles  County  for  use  in  the  United 
States  and  its  highest  reasonable  market  value  and 
the  best  price  obtainable  for  it  in  Los  Angeles 
County  for  export  was  $51.00  per  ton;  and  that 
134  tons  of  said  wire  was  so  rusty  that  its  value 
in  Los  Angeles   County  was   only  $4.50  per   ton. 
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and  by  and  with  the  written  consent  of  the  de- 
fendants Dulien  and  the  bank  104  tons  thereof  was 
thereafter  sold  for  junk  at  $4.50  per  ton. 

XI. 

That  defendants  Dulien  and  Matson  caused  said 
wire  to  be  unloaded  onto  the  dock  without  segre- 
gation as  to  quality,  and  in  order  to  determine  the 
reasonable  market  value  thereof  in  Los  Angeles 
County  as  $51.00  per  ton,  or  any  other  definite 
sum,  and  in  order  to  minimize  the  loss  resulting 
from  the  condition  of  said  wire  as  delivered,  it 
was  reasonably  necessary  that  there  be  expended 
or  incurred,  and  the  plaintiff  for  that  purpose, 
prior  to  October  22nd,  1946,  did  expend  or  author- 
ize the  expenditure  of  the  following  sums  of  money, 
or  incurred  the  following  obligations,  in  the  neces- 
sary selection,  segregation  and  moving  of  said  wire 
on  the  dock,  and  in  wharf  and  dock  charges  thereon 
while  said  wire  remained  upon  the  dock  at  Pier 
A  in  Long  Beach,  to  wit : 

Dock  Storage $2,837.45 

Inspection  by  Los  Angeles  Cargo 

Appraisers 39.85 

Segregation  and  supervision 48.00 

Extra  drayage  on  account  of  poor 

condition  of  wire 130.50 

Sorting  labor  on  account  of  poor 

condition  of  wire 2,734.86 

Extra  charges  by  Mattoon  &  Co.,  Inc 750.00 

$6,540.66 
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That  each  and  all  of  said  special  expenses  consti- 
tuted additional  loss  and  damage  as  a  direct  and 
proximate  result  of  defendant  Dulien's  said  mis- 
representations and  its  said  breach  of  warranty  as 
to  the  quality  and  quantity  of  the  wire  so  sold  to 
plaintiff. 

XII. 
That  the  reasonable  market  value  in  Los  Angeles 
County,  California,  on  July  29,  1946,  and  for  four 
months  thereafter  of  barbed  wire  of  the  character 
and  quality  of  the  samples  exhibited  to  plaintiff 
by  Dulien  and  so  warranted  by  Dulien  to  plaintiff 
was  $160.00  per  ton  for  galvanized  wire  and  $120.00 
per  ton  for  black  wire,  or  an  average  of  $140.00 
per  ton  of  a  2000-ton  supply  consisting  of  one- 
half,  or  1000  tons,  of  black  wire  and  one-half,  or 
1000  tons,  of  galvanized  wire. 

XIII. 

That  at  no  time  between  July  29,  1946,  and 
October  22,  1946,  was  there  available  to  plaintiff 
in  the  State  of  California,  good  barbed  wire  of  the 
type  and  quality  which  defendant  Dulien  agreed  to 
sell  to  plaintiff  which  plaintiff  could  have  obtained 
from  any  other  source  as  a  substitute  for  that  which 
Dulien  had  failed  to  deliver  according  to  its  war- 
ranty, and  at  all  such  times  defendant  Dulien  well 
knew  that  fact. 

XIV. 

That  on  July  12,  1946,  at  the  time  plaintiff  placed 
his  said  order  with  Dulien  and  Dulien  accepted 
said  order,  plaintiff  told  Dulien  and  Dulien  knew 
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that  plaintiff's  purpose  [9]  in  purchasing  said 
wire  was  to  ship  it  to  South  America  for  resale; 
and  Dulien  also  at  all  times  between  July  11th  and 
October  22nd,  1946,  knew  the  condition  of  the  mar- 
ket for  barbed  wire  at  Los  Angeles,  knew  the 
demand  for  barbed  wire  at  Los  Angeles  and  knew 
the  value  and  the  market  price  for  export  of  barbed 
wire  at  Los  Angeles. 

XV. 

That  as  the  direct  and  proximate  result  of  de- 
fendant Dulien 's  said  breach  of  warranty  and  its 
said  misrepresentations  as  to  said  wire  it  became 
and  was  necessary  that  plaintiff  remain  in  Cali- 
fornia until  proper  disposition  could  be  made  of 
said  wire  for  the  purpose  of  minimizing  the  loss, 
and  plaintiff  did  remain  in  California  away  from 
his  own  country  and  business  for  three  months,  and 
his  living  expense  cost  of  such  stay  was  $3,000.00; 
and  plaintiff  alleges  that  within  that  time  he  ex- 
pended that  sum  in  living  expenses  and  that  the 
expenditure  thereof  was  made  necessary  in  the 
minimizing  of  the  loss  on  said  wire. 

XVI. 

That  as  the  direct  and  proximate  result  of  Du- 
lien's  failure  to  deliver  the  quantity  of  said  wire 
purchased  by  plaintiff  and  its  breach  of  warranty 
as  to  the  wire  actually  delivered  to  or  made  avail- 
able to  plaintiff,  all  as  above  alleged,  plaintiff  has 
been  damaged  in  the  following  sums  of  money,  to 
wit: 
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(a)  The  full  purchase  price  of  $107.00 
per  ton  for  81  tons  of  wire  which 
were  never  delivered  to   plaintiff, 

amounting  to $    8,667.00 

together   with   interest   thereon   at 

the  rate  of  7%  per  annum  from 
July  29,  1946,  until  paid;  [20] 

(b)  The  difference  between  the  pur- 
chase price  of  $107.00  per  ton  and 
the  sale  price  of  $65.00  per  ton, 
or  $42.00  per  ton,  for  25  tons  of 
wire  sold  to  Gonzales  &  Blanco  for 
experimental  ''pickling"  as  alleged 
in  paragraph  X  hereof,  amounting 

to 1,050.00 

together  with  interest  thereon  at 
the  rate  of  7%  per  annum  from 
July  29,  1946,  until  paid; 

(c)  The  difference  between  the  pur- 
chase price  of  $107.00  per  ton  and 
the  $51.00  per  ton  reasonable  mar- 
ket value  at  Los  Angeles,  Cali- 
fornia,  of   1760   tons   of   wire,   or 

$56.00  per  ton,  amounting  to 98,560.00 

together  with  interest  thereon  at 
the  rate  of  7%  per  annum  from 
July  29,  1946,  until  paid; 

(d)  The  difference  between  the  pur- 
chase price  of  $107.00  per  ton  and 
the  $4.50  per  ton  actual  value  at 
Los  Angeles,  California,  of  134  tons 
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of  wire,  or  $102.50  per  ton,  amount- 
ing to 13,735.00 

together  with  interest  thereon  at 
the  rate  of  7%  per  annum  from 
July  29,  1946,  until  paid; 

(e)  The  amount  of  special  expenses 
alleged   in    paragraph    XI    hereof 

amounting  to 6,540.66 

together  with  interest  thereon  [21] 

at  the  rate  of  7%  per  annum  from 
October  22,  1946,  until  paid; 

(f)  The   amount   of  plaintiff's   special 
personal  expenses  alleged  in  para- 
graph XV  hereof,  amounting  to ...  .       3,000.00 
together  with   interest   thereon   at 

the  rate  of  7%  per  annum  from 
October  22,  1946,  until  paid; 

(g)  The  plaintiff's  loss  of  profits  of 
$33.00  per  ton  on  the  wire  pur- 
chased from  Dulien,  being  the  dif- 
ference between  the  purchase  price 
of  $107.00  per  ton  and  the  $140.00 
per  ton  average  reasonable  market 
value  at  Los  Angeles,  Calif.,  of 
good  wire  such  as  was  warranted 
by  Dulien,  on  2000  tons,  amounting 

to   66,000.00 


Totaling,  exclusive  of 
interest $197,552.66 
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Wherefore,  plaintiff  demands  judgment  as  herein- 
after prayed. 

Second  Cause  of  Action 
(Bank) 

I. 

Plaintiff  incorporates  in  this,  his  second  cause 
of  action,  against  the  defendant  Citizens  National 
Trust  and  Savings  Bank  of  Los  Angeles,  para- 
graphs I  to  VII,  both  inclusive,  of  his  foregoing 
first  cause  of  action,  against  defendant  Dulien,  and 
makes  each  of  said  paragraphs  by  this  reference 
a  part  hereof  [22]  as  though  fully  set  forth  herein 
at  this  point. 

II. 

That  on  July  29,  1946,  before  plaintiff  had  seen 
any  of  said  wire  and  before  any  of  said  wire  had 
been  unloaded  from  the  ship,  defendant  bank  in 
disregard  and  violation  of  the  terms  of  said  letter 
of  credit  and  the  instructions  given  it  by  plaintiff 
in  plaintiff's  application  therefor,  and  particularly 
without  receiving  from  defendant  Dulien  any  bill 
of  lading  whatsoever,  negligently  paid  over  and  de- 
livered to  defendant  Dulien  the  full  agreed  purchase 
price  of  2,000  tons  of  wire,  to  wit:  the  sum  of 
$214,000.00. 

III. 

That  there  was  thereafter  unloaded  on  the  dock 
at  Pier  A  in  Long  Beach  Harbor  for  plaintiff 
from  said  steamship  White  Squall  only  1919 
tons  of  wire,  or  81  tons  less  than  the  2000  tons 
paid  for  by  defendant  bank  on  plaintiff's  behalf 
as  above  alleged. 
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That  none  of  said  wire  for  which  the  defendant 
bank  made  said  payment  of  $214,000.00  was  of  the 
quality  or  in  the  condition  warranted  by  defend- 
ant Dulien,  or  according  to  the  samples  exhibited 
by  Dulien  to  Plaintiff  as  above  alleged,  but  the 
entire  lot  was  badly  rusted  and  unmerchantable 
and  inferior  in  all  respect  to  said  samples  and  was 
of  a  then  undetermined  value;  and  said  shipment 
was  81  tons  short  of  the  agreed  quantity.  That 
in  an  effort  to  determine  what  could  be  done  with 
said  wire  and  to  minimize  the  loss  thereon,  plain- 
tiff then,  with  the  full  knowledge  and  written  con- 
sent of  defendant  bank  and  defendant  Dulien,  sold 
25  tons  of  said  wire  at  the  price  of  $65.00  per  ton 
for  the  purpose  of  experimental  cleaning,  called 
^* pickling,"  by  the  purchaser.  That  said  experiment 
was  made  and  the  result  thereof  was  the  ascertain- 
ment, and  plaintiff  hereby  alleges,  that  1760  [23] 
tons  of  the  wire  was  in  such  rusty  condition  that 
there  was  no  market  for  it  in  Los  Angeles  County 
for  use  in  the  United  States  and  its  highest  mar- 
ket value  and  the  best  price  obtainable  for  it  in 
Los  Angeles  County  for  export  was  $51.00  per  ton; 
that  134  tons  of  said  wire  was  in  such  rusty  condition 
that  its  reasonable  market  value  in  Los  Angeles 
County  was  only  $4.50  per  ton,  and  by  and  with 
the  written  consent  of  the  defendants  Dulien  and  the 
bank  104  tons  thereof  was  sold  for  junk  at  $4.50 
per  ton. 

IV. 

That  defendants  Dulien  and  Matson  caused  said 
wire  to  be  unloaded  onto  the  dock  without  segre- 
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gation  as  to  quality,  and  in  order  to  determine 
the  reasonable  market  value  thereof  in  Los  Angeles 
County  as  $51.00  per  ton,  or  any  other  definite 
sum,  and  in  order  to  minimize  the  loss  resulting 
from  the  condition  of  said  wire  as  delivered,  it 
was  reasonably  necessary  that  there  be  expended 
or  incurred,  and  the  plaintiff  for  that  purpose, 
prior  to  October  22nd,  1946,  did  expend  or  author- 
ize the  expenditure  of  the  following  sums  of  money, 
or  incurred  the  following  obligations,  in  the  neces- 
sary selection,  segregation  and  moving  of  said  wire 
on  the  dock,  and  in  wharf  and  dock  charges  thereon 
while  said  wire  remained  upon  the  dock  at  Pier 
A  in  Long  Beach,  to  wit: 

Dock  Storage $2,837.45 

Inspection  by  Los  Angeles 

Cargo  Appraisers 39.85 

Segregation  and  supervision 48.00 

Extra  drayage  on  account  of  poor 

condition  of  wire 130.50 

Sorting  labor  on  account  of  poor 

condition  of  wire 2,734.86 

Extra  charges  by  Mattoon  &  Co.,  Inc 750.00 


$6,540.66 

• 

That  each  and  all  of  said  special  expenses  con- 
stituted additional  loss  and  damage  as  a  direct  and 
proximate  result  of  defendant  bank's  negligence  in 
failure  to  follow  plaintiff's  instructions  and  the 
terms  of  said  letter  of  credit,   as   alleged  in   the 
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preceding  paragraph  II  of  this  plaintiff  ^s  second 
cause  of  action. 

V. 
That  the  reasonable  market  value  in  Los  Angeles 
County,  California,  on  July  29,  1946,  and  for  four 
months  thereafter  of  barbed  wire  free  from  rust 
but  otherwise  of  the  type  and  quality  of  the  wire 
for  which  defendant  bank  so  paid  defendant  Dulien 
and  which  pursuant  to  said  payment  was  delivered 
to  plaintiff  was  $160.00  per  ton  for  galvanized  wire 
and  $120.00  per  ton  for  black  wire,  or  an  average 
of  $140.00  per  ton  of  a  2,000  ton  supply  consisting 
of  one-half,  or  1000  tons,  of  black  wire  and  one- 
half,  or  1000  tons,  of  galvanized  wire. 

VI. 

That  at  no  time  between  July  29,  1946,  and  Oc- 
tober 22,  1946,  was  there  available  to  plaintiff  in 
the  State  of  California,  good  barbed  wire  free  from 
rust  but  otherwise  of  the  type  and  quality  of  that 
which  was  delivered  to  plaintiff  pursuant  to  the 
bank's  above-alleged  payment  to  Dulien,  which 
plaintiff  could  have  obtained  from  any  other  source 
as  a  substitute  for  the  rusty  wire  so  delivered. 

VII. 

That  on  July  27,  1946,  when  plaintiff  purchased 
from  defendant  bank  the  above-alleged  letter  of 
credit  plaintiff  told  said  bank  and  said  bank  knew 
that  plaintiff's  purpose  in  purchasing  the  wire  for 
payment  for  which  said  letter  of  credit  was  to  be 
used  was  to  ship  said  wire  to  South  America  for 
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resale;  and  plaintiff  is  informed  and  believes  and 
upon  that  ground  alleges  that  defendant  bank  at 
that  time  knew  the  market  value  [25]  in  Los  An- 
geles County  of  good  wire  of  the  type  and  quality 
ordered  by  plaintiff  and  for  which  a  clean  bill  of 
lading  could  have  been  properly  issued. 

VIII. 

That  as  the  direct  and  proximate  result  of  de- 
fendant bank's  violation  of  plaintiff's  instructions 
and  the  terms  of  said  letter  of  credit  and  the  conse- 
quent delivery  to  plaintiff  of  rusty  wire  instead  of 
wire  free  from  rust,  as  above  alleged  it  became  and 
was  necessary  that  plaintiff  remain  in  California 
until  proper  disposition  could  be  made  of  said  rusty 
wire  for  the  purpose  of  minimizing  the  loss,  and 
for  that  purpose  plaintiff  did  remain  in  California 
away  from  his  own  country  and  business  for  three 
months,  and  that  the  cost  to  him  of  such  stay  was 
$3,000.00 ;  and  plaintiff  alleges  that  within  that  time 
he  expended  that  sum  in  living  expenses  and  that 
the  expenditure  thereof  was  made  necessary  in  the 
minimizing  of  the  loss  on  said  wire. 

IX. 
That  after  the  full  agreed  purchase  price  of  said 
wire  had  been  paid  by  defendant  bank  to  defendant 
Dulien  as  above  alleged,  and  after  said  wire  had 
been  unloaded  from  the  ship,  plaintiff  first  learned 
that  no  bill  of  lading  had  been  obtained  by  the 
bank,  and  all  plaintiff's  subsequent  conduct  herein 
alleged  in  relation  to  said  wire  has  been  and  was 


vs.  J,  B.  Londono,  etc.  21 

with  the  bank's  full  knowledge  and  consent  and 
under  an  agreement  that  it  should  be  without  preju- 
dice to  any  prior  existing  rights  of  either  of  them 
against  the  other. 

X. 
That  as  the  direct  and  proximate  result  of  de- 
fendant bank's  payment  of  said  $214,000.00  pur- 
chase price  of  [26]  said  wire  without  demanding 
and  receiving  from  defendant  Dulien,  the  seller, 
the  clean  on  board  order  bills  of  lading  required  by 
plaintiff  in  plaintiff's  instructions  to  defendant 
bank,  as  above  alleged,  and  by  reason  of  said 
bank's  said  payment  of  said  sum  for  wire  other 
than  and  different  from  that  specified  in  and  to 
which  plaintiff  would  have  been  entitled  under 
said  letter  of  credit,  plaintiff  has  been  damaged  in 
the  following  sums  of  money  on  the  following  ac- 
counts, to  wit  : 

(a)  The  full  purchase  price  of  $107  per 
ton  for  81  tons  of  wire  which  were 
never  delivered  to  plaintiff,  amount- 
ing to $    8,667.00 

together  with  interest  thereon  at  the 

rate  of  7%  per  annum  from  July 
29,  1946,  until  paid; 

(b)  The  difference  between  the  pur- 
chase price  of  $107.00  per  ton  and 
the  sale  price  of  $65.00  per  ton,  or 
$42.00  per  ton,  for  25  tons  of  wire 
sold  to  Gonzales  &  Blanco  for  ex- 
perimental ^^ pickling"  as  alleged  in 
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paragraph  III  hereof,   amounting 

to  1,050.00 

together  with  interest  thereon  at 
the  rate  of  7%  per  annum  from 
July  29,  1946,  until  paid; 

(c)  The  difference  between  the  purchase 
price  of  $107.00  per  ton  and  the 
$51.00  per  ton  reasonable  market 
value  at  Los  Angeles,  California, 
of  1760  tons  of  wire,  or  $56.00  per 

ton,  amounting  to 98,560.00 

together  with  interest  thereon  [27] 
at  the  rate  of  7%  per  annum  from 
July  29,  1946,  until  paid; 

(d)  The  difference  between  the  pur- 
chase price  of  $107.00  per  ton  and 
the  $4.50  per  ton  actual  value  at 
Los  Angeles,  California,  of  134  tons 
of  wire,  or  $102.50  per  ton,  amount- 
ing to 13,735.00 

together  with   interest   thereon   at 

the  rate  of  7%  per  annum  from 
July  29,  1946,  until  paid; 

(e)  The  amount  of  special  expenses 
alleged    in    paragraph    IV    hereof 

amounting  to 6,540.66 

together  with  interest  thereon  at  the 

rate  of  7%  per  annum  from  Oc- 
tober 22,  1946,  until  paid ; 

(f)  The  amount  of  plaintiff's  special 
personal  expenses  alleged  in  para- 
graph VIII  hereof  amounting  to .  .       3,000.00 
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together  with  interest  thereon  at  the 
rate  of  7%  per  annum  from  Oc- 
tober 22,  1946,  until  paid; 
(g)  The  plaintiff's  loss  of  profits  of 
$33.00  per  ton  on  the  wire  pur- 
chased from  Dulien,  being  the  dif- 
ference between  the  purchase  price 
of  $107.00  per  ton  and  the  $140.00 
per  ton  average  reasonable  market 
value  at  Los  Angeles,  California,  of 
good  wire  such  as  was  warranted 
by  Dulien,  on  2000  [28]  tons, 
amounting  to 66,000.00 


Totaling,  exclusive  of  interest .  .  $197,552.66 

XI. 

That  a  part  of  the  purchase  price  of  said  $214,- 
000.00  letter  of  credit  was  represented  by  a  loan 
of  $54,000.00  made  to  plaintiff  by  defendant  bank 
through  its  Loan  Department  which,  it  was  orally 
agreed  between  said  bank  and  plaintiff  on  the  date 
said  letter  of  credit  was  purchased,  to  wit:  July 
27, 1946,  should  be  represented  by  plaintiff's  promis- 
sory note  to  be  thereafter  executed;  and  plaintiff 
also  agreed  to  pay  the  bank  its  usual  charge  of 
$535.00  for  such  letter  of  credit  and  for  the  bank's 
services  in  making  payment  thereunder  and  on 
July  31,  1946,  upon  the  bank's  representations  to 
plaintiff,  which  it  then  made,  that  it  had  received 
the  required  bills  of  lading  and  had  paid  Dulien 's 
drafts  for  $214,000.00  against  said  letter  of  credit, 
plaintiff  believing  said  representations  and  having 
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no  knowledge  of  any  failure  on  the  part  of  the 
bank  to  comply  with  plaintiff's  instructions  and 
the  terms  of  said  letter  of  credit  regarding  the  re- 
quired bills  of  lading,  signed  and  delivered  to  the 
bank  his  promissory  note  dated  July  31,  1946,  pre- 
pared by  the  bank  and  payable  to  the  bank,  for 
$54,535.00,  covering  the  principal  amount  of  said 
loan  of  $54,000.00  and  the  bank's  said  charge  of 
$535.00  for  the  said  letter  of  credit  and  the  bank's 
said  agreed  services. 

XII. 

That  defendant  bank  now  holds  plaintiff's  said 
promissory  note  of  July  31,  1946,  originally  for 
$54,535.00,  upon  which  plaintiff  is  entitled  to  credits 
for  cash  payments  of  $40,814.45  made  thereon  and 
a  refund  of  the  bank's  charge  of  $535.00  included 
therein,  totalling  $41,349.45;  and,  after  [29]  due 
allowance  therefor,  defendant  bank  is  entitled  upon 
plaintiff's  demand  herein  to  a  credit  of  $13,185.55 
representing  the  unpaid  balance  on  said  note. 

Wherefore,  plaintiff  demands  judgment  as  here- 
inafter prayed. 

Third  Cause  of  Action 
(Matson) 

I. 

Plaintiff  incorporates  in  this,  his  third  cause  of 
action,  against  defendant  Matson  Navigation  Com- 
pany, paragraphs  I  to  VII,  both  inclusive,  of  his 
foregoing  first  cause  of  action,  against  defendant 
Dulien,  and  paragraphs  II  and  III  of  his  foregoing 
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second  cause  of  action,  against  the  defendant  bank, 
and  makes  each  of  said  paragraphs  by  this  reference 
a  part  hereof  as  though  fully  set  forth  herein  at  this 
point. 

II. 
That  defendant  Matson  was  the  owner,  or  the 
operating  agent  of  the  owner,  of  the  White 
Squall,  the  ship  upon  which  said  wire  was  shipped 
from  Honolulu,  Hawaii,  to  Los  Angeles,  and  the 
shipment  of  said  wire  was  made  under  a  bill  of 
lading  issued  by  defendant  Matson  to  defendant 
Dulien.  That  plaintiff  does  not  have  and  never  has 
had  said  bill  of  lading  or  any  copy  thereof,  but 
plaintiff  is  informed  and  believes  and  upon  that 
ground  alleges :  that  said  bill  of  lading  was  for  ap- 
proximately 2300  tons  of  wire,  or  the  equivalent 
thereof  in  pounds,  whereas  the  quantity  of  wire 
actually  shipped  thereunder  was  only  2219  tons  or 
81  tons  short  of  the  quantity  shown  in  said  bill  of 
lading;  that  said  bill  of  lading  was  what  is  in  the 
shipping  business  known  as  a  straight  clean  bill 
of  lading,  that  is,  it  was  a  straight  bill  of  lading 
which  upon  its  face  showed  that  defendant  Dulien 
was  both  the  shipper  and  the  consignee  [30]  of  the 
wire  and  that  said  wire  had  been  received  by  Matson 
from  the  shipper  (Dulien)  in  apparent  good  order 
except  as  therein  otherwise  noted  and  that  there 
were  no  exceptions  noted  in  said  bill  of  lading. 

III. 

That  plaintiff  is  informed  and  believes  and  upon 
that  ground  alleges  that  at  the  time  said  bill  of 
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lading  was  issued  by  Matson  said  wire  was  obviously 
badly  rusted  and  was  not  in  such  condition  as  to 
warrant  the  issuance  of  a  clean  bill  of  lading  thereon 
but,  on  the  contrary,  was  in  such  obviously  bad  con- 
dition on  account  of  said  rust  as  to  require,  under 
the  provisions  of  Section  22  of  Chapter  415  of  the 
Act  of  August  29,  1916,  (U.S.C.A.  Tit.  46,  Section 
102),  the  notation  on  the  bill  of  lading  of  excep- 
tions to  the  ^^  apparent  good  order  ^'  representation 
therein  contained;  that  said  bill  of  lading  consisted 
of  a  printed  form  into  which  there  had  been  typed 
certain  information  applicable  to  this  particular 
shipment,  showing,  among  other  things,  the  name 
of  the  shipper,  the  name  of  the  ship,  the  name  of 
the  consignee  and  the  quantity  of  wire  supposed  to 
have  been  delivered  to  the  carrier;  that  thereafter 
in  conformance  with  said  bill  of  lading  a  freight 
bill  upon  a  printed  form  was  issued  by  defendant 
Matson  containing  in  typewriting  those  same  inser- 
tions copied  from  said  bill  of  lading  and  that  said 
freight  bill  did  not  contain  any  exceptions  or  nota- 
tions of  exception  to  the  ^^good  order  and  condi- 
tion" representation  made  in  said  bill  of  lading 
as  to  the  condition  of  said  wire;  that  it  was  then 
the  custom  and  practice  of  defendant  Matson,  with 
which  custom  and  practice  defendant  bank  was  then 
familiar,  to  cause  each  freight  bill  issued  by  it  to 
contain  all  the  descriptive  information  about  the 
shipment  covered  thereby  as  was  contained  in  the 
bill  of  lading  issued  upon  the  same  shipment;  and 
that  therefore  the  freight  bill  so  issued  by  defend- 
ant Matson  was  false  in  that  it  did  not  [31]  contain 
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a  notation  of  the  obviously  rusty  condition  of  said 
wire  and  it  was  for  81  tons  more  wire  than  was 
actually  shipped;  that  a  copy  of  said  freight  bill 
is  hereto  attached  marked  Exhibit  ^^D"  and  hereby 
made  a  part  hereof;  that  when  defendant  Dulien 
on  July  29,  1946,  presented  to  defendant  bank 
Dulien 's  drafts  for  $214,000.00  drawn  against  plain- 
tiff's said  letter  of  credit,  as  above  alleged,  said 
drafts  were  accompanied  by  the  above-mentioned 
freight  bill  instead  of  the  clean  order  bill  of  lading 
specified  in  and  required  by  plaintiff's  above  al- 
leged instructions  to  defendant  bank  and  by  the 
terms  of  said  letter  of  credit,  and  that  defendant 
bank  carelessly  and  negligently  mistook  said  freight 
bill  for  the  required  bill  of  lading  and  made  said 
$214,000.00  pajmient  to  Dulien  thereon. 

IV. 

That  the  negligence  of  defendant  Matson  in  issu- 
ing said  false  bill  of  lading  and  said  freight  bill 
following  the  inserted  language  of  said  bill  of  lading 
combined  with  the  negligence  of  defendant  bank  in 
paying  thereon,  and  the  direct  and  proximate  re- 
sult of  said  combined  negligence  of  said  defendants 
Matson  and  the  bank  together  was  loss  and  damage 
to  the  plaintiff  in  the  following  sums  of  money  on 
the  following  accounts,  to  wit : 

(a)  The  full  purchase  price  of  $107.00 
per  ton  for  81  tons  of  wire  which 
were  never   delivered  to  plaintiff, 

amounting   to $    8,667.00 

together  with  interest  thereon  at  the 
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rate  of  7%  per  annum  from  July 
29,  1946,  until  paid ; 

(b)  The  difference  between  the  pur- 
chase price  of  $107.00  per  ton  and 
the  sale  price  of  $65.00  per  ton, 
or  [32]  $42.00  per  ton,  for  25  tons 
of  wire  sold  to  Gonzales  &  Blanco 
for  experimental  '^pickling"  as 
hereinbefore  alleged,  amounting  to .  1,050.00 
together   with   interest   thereon   at 

the  rate  of  7%  per  annum  from 
July  29,  1946,  imtil  paid; 

(c)  The  difference  between  the  purchase 
price  of  $107.00  per  ton  and  the 
$51.00  per  ton  reasonable  market 
value  at  Los  Angeles,  California, 
of  1760  tons  of  wire,  or  $56.00  per 

ton,  amounting  to 98,560.00 

together  with  interest  thereon  at 
the  rate  of  7%  per  annum  from 
July  29,  1946,  until  paid; 

(d)  The  difference  between  the  pur- 
chase price  of  $107.00  per  ton  and 
the  $4.50  per  ton  actual  value  at 
Los  Angeles,  California,  of  134  tons 
of  wire,  or  $102.50  per  ton,  amount- 
ing to 13,735.00 

together   with   interest   thereon   at 

the  rate  of  7%  per  annum  from 
July  29,  1946,  imtil  paid ; 

(e)  The  extra  expense  set  out  in  full 
in  paragraph  XI  of  plaintiff's  first 
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cause  of  action,  amounting  to 6,540.66 

together  with  interest  thereon  at 
the  rate  of  7%  per  annum  from  Oc- 
tober 22,  1946,  until  paid;  [33] 
(f)  Plaintiff's  personal  living  expenses 
in  California  for  three  months 
while  attempting  to  minimize  the 
loss  on  said  wire,  as  set  out  in  full 
in  paragraph  XV  of  plaintiff's  first 

cause  of  action,  amounting  to 3,000.00 

together  with   interest   thereon   at 
the  rate  of  7%   per  annum  from 

October  22,  1946,  until  paid ;  

Totaling,  exclusive  of  interest.  .$131,552.00 

V. 

That  plaintiff  is  informed  and  believes  and  upon 
that  ground  alleges  that  the  steamship  White 
Squall,  upon  which  said  wire  was  transported  from 
Honolulu  to  Long  Beach,  California,  is  now  in 
Australian  waters  and  is  sailing  under  another 
name. 

Wherefore,  plaintiff  prays  judgment  as  follows : 

1.  Against  defendants  Dulien  Steel  Products, 
Inc.,  of  California,  Dulien  Steel  Products,  Inc.,  One 
Doe,  Two  Doe,  Three  Doe,  One  Doe  Company,  Two 
Doe  Company,  Pour  Doe,  Five  Doe  and  Six  Doe 
Company,  on  plaintiff's  first  cause  of  action,  in  the 
sum  of  $197,552.66; 

2.  Against  defendant  Citizens  National  Trust 
and  Savings  Bank  of  Los  Angeles,  on  plaintiff's 
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second  cause  of  action,  in  the  sum  of  $184,367.11 
and  the  cancellation  of  plaintiff's  promissory  note 
dated  July  31,  1946; 

3.  Against  defendant  Matson  Navigation  Com- 
pany, on  plaintiff's  third  cause  of  action,  in  the 
sum  of  $131,552.66;  [34] 

4.  Against  all  defendants  for  interest  at  the  rate 
of  7%  per  annum  upon  all  amounts  found  to  be  due 
from  the  respective  dates  of  accrual  thereof  until 
paid;  and 

5.  For  any  and  all  other  proper  relief. 

/s/  THOMAS  S.  BUNN, 

Attorney  for  Plaintiff.  [35] 
State  of  California, 
County  of  Los  Angeles — ss. 

J.  B.  Londono,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  the  plaintiff  in  the  foregoing 
and  above-entitled  action;  that  he  has  read  the 
foregoing  Complaint  and  knows  the  contents 
thereof;  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  which  are 
therein  stated  upon  his  information  or  belief,  and 
as  to  those  matters  he  believes  it  to  be  true. 
/s/  J.  B.  LONDONO. 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  July,  1947. 

[Seal]        /s/  GEORGIA  GUMMING, 
Notary  Public  in  and  for  said  County  and  [36] 
State. 


EXHIBn    "-A" 


DULIEN  STEEL  PRODUCTS,   INC. 


11601  SOUTH  ALAMEDA  STREET 
LOS  ANGELES,  CALIF. 


SALE  ORDER  NO.    IA-712 


3  JUly  12,1946  : 


SOLDTa        j.3,loi:d(ko  > 

400  COOTII  SPRINO   STREET,   ROOM  #505  , 
LOS  ASGELES,   CALIF 

We  eonfirm  havuig  sold  to  you  the  following  goods  under  the  terms  and  condiUons  as  sUted  below: 


COMMODITY:        UIJTJSED  OO^/KRNMHHT   SURPLUS   BARBED  WIRE,   AS   PTTRCH;^ST3)  BY 
SELLUi  PRO!  UfTWICR  DBPARTMt?NT 


SUANnTY: 


APPRaXWATT^XY  8,700  HTff  TONS,   AS  F0LLCV7SI 

1,550  KET  TONS  GALVANIZED  -   \0%  Ma?F    CP   LESS 
1,550  KET  TONS  BLACK  -  10<  MCF^   CR  Lr?S 


SPECmCAnONS:       12  and  121  OAUGK  TWO  STRAND  WITH  POUR   POINT   BARBS 
SPACED  AT  5"  and  4"   INT^VALS 


I  107«00  PER  NET  TCflS  FOB  STEAMER   LOS  AF^'PLIS 


SHIPMENT: 


IMMEDIATE  -  STEAMER  DUE  TO  ARRIVE  LOS  ANGELES 
ABOUT  JULY  22,1946 

LETTER    OF  CREDIT  FCR  $i60f 000.00  HOW   CH  DEPOSIT  AT  LOS 
ANOKLHS  MAIN    OFFICE    OF  CITIZENS  NATICT:AL  PAJHC,    SUBJECT 
TO  FULL  DRAW    OH  DEPOSIT    CP   CH  BOARD  BILLS    OP  LADING, 
LBTTER    OP  CREDIT  FCR  |128,900.00  TO  BE  FSTABLISH^J     ON   CB 
BEFORE  JULY  82,1M6,    SUBJECT  TO  DRAFT    (W  PRESHITATION 
CP  DELIVERY  RECEIPTS.  ANY  RAILROAD  DEMUPPAGK  ACCRUPIG 
DUE  TO  N0R-KSTABLI8HM^:HT    of  LETTER    CP  CHEDTT  BY  JTTLY  22, 
1946^   WILL  BE  PCR  ACCOUNT   CP  BUYTai. 

ACCEPTAICE   OF'  MATERIAL  SUBJECT  TO  KEJECTICfl  BY  3irr^    OF 
HOT  MCRB  THAN  500  NET  TONS,   DU?:  TO  EXCESSIVE  WEATHETING. 


DULIEN    STEEL   PRODUCTS,   INC. 


Application  for  Commercial  Letter  of  Credit 


3645 


TO  CITIZENS  NATIONAL  TRUST  &  SAVINGS  BANK 

OF  LOS  ANGELES 

Foreign  Department 

Los  Angeles  54,  California 

ssue    {fjPSfJr}   for  our  account  an  IRREVOCABLE*  LETTER  OF  CREDIT  as  follows: 

in  favor  of        Wtfl  9tm  JPIOUP^   gCs.    11^1    «),    IMJBni    IIT   ,    WH 

for  account  of J.  B»  WtWMi^ ,   Tilt  llBBJff.    QiTiIinlMA^ 

up  to  the  aggregate  amount  of — Y^f  ^^a  OQQ  '00  ^ 

-drawn  at  your  option  on  you  or  your 


in  bills  of  ladmg  made  out  to 


Delivery  order 


.Insurance  certificate  covering     -"^^^  ^r.^^  !>"Xe  INSURANCE 


— Certificates  of 


-Other  documents 
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District  Court  of  the  United  States  for  the  Southern 
District  of  California,  Central  Division 

Civil  Action  File  No.  7358-PH 

SUMMONS  IN  CIVIL  ACTION 

To  the  Above-Named  Defendant : 

You  are  hereby  summoned  and  required  to  serve 
upon  Thomas  S.  Bunn,  plaintiff's  attorney,  whose 
address  is  725  Citizens  National  Bank  Bldg.,  453 
South  Spring  St.,  Los  Angeles  13,  Calif.,  an  answer 
to  the  complaint  which  is  herewith  served  upon  you, 
within  20  days  after  service  of  this  summons  upon 
you,  exclusive  of  the  day  of  service.  If  you  fail  to 
do  so,  judgment  by  default  will  be  taken  against 
you  for  the  relief  demanded  in  the  complaint. 

[Seal]  EDMUND  L.  SMITH, 

Clerk  of  Court. 

By  /s/  EDWARD  F.  DREW, 
Deputy  Clerk. 

Date:    July  17,  1947. 

Note — This  summons  is  issued  pursuant  to  Rule  4 
of  the  Federal  Rules  of  Civil  Procedure.  [43] 

Return  of  Service  of  Writ 

United  States  of  America, 
Southern  District  of  California — ss. 

I  hereby  certify  and  return  that  I  served  the 
annexed  Summons  and  Complaint  on  the  therein- 
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named  Dulien  Steel  Products,  Inc.,  by  handing  to 
and  leaving  a  true  and  correct  copy  thereof  with 
Louis  Dulien,  President  of  Dulien  Steel  Products, 
Inc.,  personally  at  Los  Angeles  in  said  District  on 
the  4th  day  of  August,  1947. 

ROBERT  E.  CLARK, 
U.  S.  Marshal. 

By  /s/  C.  W.  ROSS, 
Deputy. 

[Endorsed]:     Piled  August  25,  1947.  [45] 


[Title  of  District  Court  and  Cause.] 

MOTIONS  BY  DEFENDANT  CITIZENS  NA- 
TIONAL TRUST  &  SAVINGS  BANK  OP 
LOS  ANGELES  (1)  TO  DISMISS  THE 
ACTION,  AND  (2)  POR  A  MORE  DEPI- 
NITE  STATEMENT  OR  POR  A  BILL  OP 
PARTICULARS 

Plaintiff  having  filed  a  complaint  consisting  of 
three  separately  stated  causes  of  action,  of  which 
the  first  is  directed  solely  to  the  defendants  Dulien 
Steel  Products,  Inc.,  of  California,  and  Dulien  Steel 
Products  (hereinafter  referred  to  as  Dulien) ;  the 
second  solely  to  the  defendant  Citizens  National 
Trust  &  Savings  Bank  of  Los  Angeles,  and  the 
third  solely  to  defendant  Matson  Navigation  Com- 
pany (hereinafter  referred  to  as  Matson),  defend- 
ant Citizens  National  Trust  &  Savings  Bank  of  Los 
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Angeles    (hereinafter    referred    to    as    the    Bank) 
moves  the  court  as  follows: 

Motion  to  Dismiss  for  a  Failure  to  State  a  Claim 

I.     For  an  order  dismissing  the  action  upon  the 

ground  that  the  complaint  fails  to  state  a  claim 

against  defendant  Bank  upon  which  relief  can  be 

granted.  [46] 

*     *     * 

COSGROVE,  CLAYTON, 
CRAMER  &  DIETHER, 

JOHN  N.  CRAMER, 

L.  A.  DIETHER, 

By  /s/  JOHN  N.  CRAMER, 

Attorneys  for  Defendant  Citizens  National  Trust 
&  Savings  Bank  of  Los  Angeles. 

[Endorsed] :    Filed  August  15,  1947.  [49] 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  Now  the  defendant  Dulien  Steel  Products, 
Inc.,  of  California,  a  corporation,  and  Dulien  Steel 
Products,  Inc.,  a  corporation,  and  severing  from  its 
co-defendant  answers  the  complaint  on  file  herein 
as  follows: 

I. 

The  defendant  having  no  information  or  belief 
upon  the  subject  mentioned  in  paragraph  one  in 
first  cause  of  action  of  plaintiff's  complaint  suffi- 
cient to  enable  him  to  answer  any  of  [52]  the  alle- 
gations therein  contained,  and  placing  his  denial  on 
that  ground,  denies  each  and  every  allegation  set 
forth  therein. 

II. 

Admits  the  allegation  contained  in  subparagraph 
(a)  of  paragraph  two.  Denies  each  and  every  alle- 
gation contained  in  subparagraphs  (b),  (c),  and  (d) 
on  the  grounds  that  this  defendant  has  no  infor- 
mation or  belief  upon  the  subject  mentioned  with 
which  to  enable  him  to  form  a  belief  as  to  the  truth 
of  any  of  said  allegations,  and  therefore  denies  said 
allegations  on  those  grounds. 

III. 

Answering  paragraph  three  of  the  complaint 
herein,  defendant  Dulien  Steel  Products,  Inc.,  of 
California  admits  that  it  is  responsible  for  the  sale 
of  the  products  referred  to  in  the  complaint. 
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IV. 

Defendant  Dulien  Steel  Products,  Inc.,  of  Cali- 
fornia denies  specifically  each  and  every  allegation 
contained  in  paragraph  four  of  the  complaint  with 
the  exception  that  it  admits  having  entered  into  a 
contract  to  sell  to  the  plaintiff  certain  barbed  wire 
as  more  particularly  described  in  defendant's  sale 
order  #LA-712,  dated  July  12,  and  set  forth  in 
more  detail  in  Exhibit  A  attached  to  plaintiff's  com- 
plaint. 

V. 

Defendant  Dulien  Steel  Products,  Inc.,  denies 
each  and  every  allegation  contained  in  paragraph 
five  of  the  complaint  except  that  the  plaintiff 
agreed  to  pay  defendant  for  said  wire  the  sum  of 
$288,900.00. 

VI. 

Defendant  Dulien  Steel  Products,  Inc.,  admits 
the  allegations  contained  in  paragraph  six  of  the 
complaint. 

VII. 

Defendant  Dulien  Steel  Products,  Inc.,  admits 
the  [53]  allegations  contained  in  lines  3  to  17, 
inclusive,  of  paragraph  seven  of  the  complaint; 
however,  due  to  lack  of  knowledge  and  sufficient 
information  with  which  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  paragraph 
seven  from  line  18  to  line  32,  and  placing  his  denial 
on  that  ground,  defendant  denies  said  allegations. 

VIII. 

Defendant   Dulien   Steel   Products,    Inc.,  denies 
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that  he  has  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  any  of  the  alle- 
gations set  forth  in  paragraph  eight  of  plaintiff's 
complaint,  and  placing  his  denial  on  that  ground 
denies  each  and  every  allegation  contained  therein. 

IX. 

Defendant  Dulien  Steel  Products,  Inc.,  denies 
each  and  every  allegation  contained  in  paragraph 
nine  of  the  complaint. 

X. 

Defendant  Dulien  Steel  Products,  Inc.,  denies 
each  and  every  allegation  contained  in  paragraph 
ten  of  the  complaint. 

XI. 

Defendant  Dulien  Steel  Products,  Inc.,  denies 
each  and  every  allegation  contained  in  paragraph 
eleven  of  the  complaint. 

XII. 

Defendant  Dulien  Steel  Products,  Inc.,  denies 
each  and  every  allegation  contained  in  paragraph 
twelve  of  the  complaint. 

XIII. 

Defendant  Dulien  Steel  Products,  Inc.,  denies 
each  and  every  allegation  contained  in  paragraph 
thirteen  of  the  complaint. 

XIV. 

Defendant  Dulien  Steel  Products,  Inc.,  denies 
each  and  every  allegation  contained  in  paragraph 
fourteen  of  the  complaint. 
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XV. 

Defendant  Diilien  Steel  Products,  Inc.,  [54]  de- 
nies each  and  every  allegation  contained  in  para- 
graph fifteen  of  the  complaint. 

XVI. 

Defendant  Dulien  Steel  Products,  Inc.,  denies 
each  and  every  allegation  contained  in  paragraph 
sixteen  of  the  complaint,  and  particularly  denies 
that  the  plaintiff  has  been  damaged  in  the  sum  of 
$197,552.66  or  in  any  amount  or  at  all. 

Second  and  Third  Causes  of  Action 

For  the  purpose  of  pleading  to  the  second  and 
third  causes  of  action  which  are  not  alleged  in  the 
complaint  against  this  defendant,  a  general  denial 
is  hereby  made  to  each  and  every  allegation  con- 
tained in  said  second  and  third  causes  of  action. 

Wherefore,  defendant,  Dulien  Steel  Products, 
Inc.,  prays  that  plaintiff  takes  nothing  by  its  com- 
plaint and  that  it  be  hence  dismissed  with  its  costs. 

/s/  JOSEPH  H.  DASTEEL, 

Attorney  for  Defendant. 

Duly  verified. 

Affidavit  of  service  by  mail  attached. 

[Endorsed] :     Filed  August  22,  1947.  [55] 
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At  a  stated  term,  to  wit:  The  September  Term, 
A.D.  1947,  of  the  District  Court  of  the  United  States 
of  America,  within  and  for  the  Central  Division  of 
the  Southern  District  of  California,  held  at  the 
Court  Room  thereof,  in  the  City  of  Los  Angeles  on 
Monday,  the  29th  day  of  September,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty- 
seven. 

Present :  The  Honorable  Peirson  M.  Hall, 
District  Judge. 

[Title  of  Cause.] 

MINUTE  ORDER— SEPT.  29,  1947 

For  hearing  motion  of  defendant  Citizens  Nat'l 
Trust  &  Savings  Bank  of  L.  A.  to  dismiss  the  action 
and  for  a  more  definite  statement  or  for  a  Bill  of 
Particulars,  pursuant  to  notice  thereof  filed  Aug. 
15,  1947 ;  Thos.  S.  Bunn,  Esq.,  present  for  plaintiff ; 
John  N.  Cramer,  Esq.,  present  for  Cit.  Nat'l  Tr.  & 

Sav.  Bank. 

Attorney  Cramer  argues  in  support  of  said  mo- 
tion to  dismiss  and  Court  denies  said  motion. 

Attorney  Cramer  now  argues  in  support  of  mo- 
tion for  a  Bill  of  Particulars,  and  Court  denies  said 
motion  as  to  Items  1,  2,  3,  4,  5,  6,  7,  8,  and  10,  and 
grants  said  motion  as  to  Items  9  and  11,  and  orders 
that  defendant  bank  have  20  days  from  today  to 
serve  written  interrogatories;  that  plaintiff  shall 
have  30  days  thereafter  in  which  to  reply  to  said 
written  interrogatories  as  well  as  to  respond  to  the 
order  for  Bill  of  Particulars  in  the  items  hereto- 
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fore  indicated,  and  that  after  the  service  upon  the 
defendant  bank  of  the  replies  to  the  written  inter- 
rogatories, and  the  Bill  of  Particulars,  the  defend- 
ant bank  shall  have  30  days  in  which  to  answer  or 
otherwise  plead. 

Counsel  waive  all  notices.  [57] 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF  ^S  BILL  OF  PARTICULARS 

(Furnished  Pursuant  to  Defendant  Bank's  Motion) 

The  above  -  entitled  Court  having  heretofore 
granted  the  motion  of  defendant  Citizens  National 
Trust  and  Savings  Bank  of  Los  Angeles  for  an 
order  directing  plaintiff  to  make  his  complaint 
herein  more  definite  and  certain  in  respect  to  Items 
ISTos.  9  and  11  of  said  motion,  plaintiff  furnishes  this 
Bill  of  Particulars  in  compliance  with  said  order, 
and  alleges: 

1.  (In  reply  to  defendant  bank's  Item  No.  9.) 
That  the  financial  loss  which  resulted  to  the  plaintiff 
from  the  bank's  negligence  in  paying  for  wire  with- 
out obtaining  the  prescribed  documentary  evidence 
of  its  proper  quantity  and  condition,  to  wit,  the 
prescribed  clean,  order  bill  of  lading,  is  the  same 
financial  loss  as  that  also  occasioned  by  the  seller's 
(Dulien's)  breach  [83]  of  warranty  as  to  the  good 
condition  and  agreed  quantity  of  said  wire ;  but  that 
this  same  financial  loss,  in  addition  to  constituting 
the   basis   for   plaintiff's   claim   against   defendant 
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bank,  alleged  in  his  Second  Cause  of  Action,  also 
constitutes  the  basis  for  plaintiff's  separate  and 
distinct  claim  against  defendant  Dulien  for  breach 
of  warranty,  alleged  in  his  First  Cause  of  Action. 

2.  (In  reply  to  defendant  bank's  Item  No.  11.) 
That  the  first  inspection  by  plaintiff  or  his  agents 
of  any  of  the  wire  in  question  was  made  by  plaintiff 
himself  on  Wednesday,  July  31st,  1946,  at  the  dock 
of  Moore-McCormack  Steamship  Lines,  Inc.,  at 
Terminal  Island,  California,  to  which  dock  a  por- 
tion of  the  wire  had  at  an  earlier  hour  on  that  same 
day  been  moved  by  truck  pursuant  to  order  given 
by  Mattoon  &  Company,  the  independent  shipping 
agents  mentioned  in  paragraph  VII  of  plaintiff's 
First  Cause  of  Action  on  page  5,  line  29,  of  the 
Complaint.  That  plaintiff  did  not  then  know  that 
defendant  bank  had  not  received  from  defendant 
Dulien  the  clean  order  bill  of  lading  which  plaintiff 
had  directed  defendant  bank  to  demand  and  receive. 

/s/  THOMAS  S.  BUNN, 

Attorney  for  Plaintiff. 

Receipt  of  copy  acknowledged. 

[Endorsed] :    Filed  December  30,  1947.  [84] 


vs.  J,  B,  Londono,  etc,  47 

[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANT  CITIZENS  NA- 
TIONAL TRUST  &  SAVINGS  BANK  OF 
LOS  ANGELES 

The  First  Cause  of  Action  in  the  Complaint 
herein  being  directed  solely  to  the  defendants 
Dulien  Steel  Products,  Inc.,  of  California,  and 
Dulien  Steel  Products  (in  said  complaint  and  here- 
inafter collectively  called  Dulien),  and  the  Third 
Cause  of  Action  being  directed  solely  to  defendant 
Matson  Navigation  Company  (in  said  complaint 
and  hereinafter  called  Matson),  defendant  Citizens 
National  Trust  &  Savings  Bank  of  Los  Angeles  (in 
said  complaint  and  hereinafter  called  the  Bank), 
files  this  its  answer  to  the  Second  alleged  Cause  of 
Action  in  said  Complaint  directed  to  it,  and  answers 
the  same  as  amplified  by  plaintiff's  Bill  of  Particu- 
lars filed  herein  December  30,  1947,  by  admitting, 
denying  and  alleging  as  follows :  [86] 

First  Defense 

The  Complaint  fails  to  state  a  claim  against  de- 
fendant Bank  upon  which  relief  can  be  granted. 

Second  Defense 

1.  Answering  the  allegations  of  paragraph  I  of 
the  First  Cause  of  Action  (incorporated  by  refer- 
ence in  paragraph  I  of  the  Second  Cause  of  Action), 
defendant  Bank  admits  that  plaintiff  is  a  citizen 
of  and  resides  in  the  Republic  of  Colombia,  South 
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America ;  admits  that  it  is  a  national  banking  asso- 
ciation organized,  created  and  existing  under  the 
laws  of  the  United  States  of  America,  and  that  it 
has  its  principal  place  of  business  in  the  City  of 
Los  Angeles,  County  of  Los  Angeles,  State  of  Cali- 
fornia. Defendant  Bank  alleges  that  it  is  without 
knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  truth  of  the  allegation  in  said  paragraph 
that  plaintiff  has  no  place  of  business  in  the  United 
States  of  America. 

2.  Answering  the  allegations  of  paragraph  II  of 
the  First  Cause  of  Action  (incorporated  by  refer- 
ence in  the  Second  Cause  of  Action  by  paragraph  I 
thereof),  defendant  Bank  admits  the  allegation  of 
subparagraph  (a)  of  said  paragraph  II  that  at 
all  times  in  said  Complaint  mentioned  defendant 
Dulien  Steel  Products,  Inc.,  of  California  was  and 
now  is  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  California,  and  admits  the 
allegations  of  subparagraphs  (b)  and  (c)  of  said 
paragraph  II.  Defendant  Bank  alleges  that  it  is 
without  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  truth  of  the  other  allegations  of 
said  paragraph  II. 

3.  Answering  the  allegations  of  paragraphs  III, 
IV  and  V  of  the  First  Cause  of  Action  (incor- 
porated by  reference  in  the  Second  Cause  of  Action 
by  paragraph  I  thereof),  defendant  Bank  alleges 
that  it  is  without  knowledge  or  information  suffi- 
cient to  [87]  form  a  belief  as  to  the  truth  of  the 
allegations  contained  in  said  paragraphs. 
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4.  Answering  the  allegations  of  paragraph  VI 
of  the  First  Cause  of  Action  (incorporated  by  ref- 
erence in  the  Second  Cause  of  Action  by  paragraph 
I  thereof),  defendant  Bank  admits  that  on  July  12, 
1946,  a  written  sale  order  dated  July  12,  1946,  in 
the  form  annexed  to  said  Complaint  and  marked 
Exhibit  A,  was  duly  signed  by  defendant  Dulien 
and  approved  and  accepted  in  writing  by  plaintiff. 
Admits  that  thereafter  on  July  26,  1946,  defendant 
Dulien  orally  represented  to  plaintiff  that  the  ship- 
ment of  wire  would  be  only  2,300  tons,  of  which 
defendant  Dulien  would  retain  for  itself  300  tons, 
to  which  change  in  quantity  plaintiff  orally  agreed, 
and  thereupon  in  that  manner  by  said  mutual  agree- 
ment between  plaintiff  and  defendant  Dulien  the 
quantity  of  plaintiff's  said  purchase  was  reduced  to 
2,000  tons.  Defendant  Bank  is  without  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  other  allegations  contained  in  said 
paragraph. 

5.  Answering  the  allegations  of  paragraph  VII 
of  the  First  Cause  of  Action  (incorporated  by  ref- 
erence in  the  Second  Cause  of  Action  by  paragraph 
I  thereof),  defendant  Bank  admits  that  said  steam- 
ship was  docked  on  July  26,  1946,  at  pier  A,  at 
Long  Beach,  California,  Harbor,  instead  of  the  Los 
Angeles  Harbor;  admits  and  alleges  that  on  July 
27,  1946,  plaintiff  made  a  written  application  to 
defendant  for  a  letter  of  credit  for  $214,000,  on  the 
Bank's  usual  form  for  such  application,  which  ap- 
plication was  partly  printed  and  partly  typewritten ; 
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that  a  true  copy  of  plaintiff's  said  application  for 
said  letter  of  credit  is  annexed  to  the  Complaint 
and  marked  ''Exhibit  'B'  (Face)'';  that  as  a  part 
of  the  same  transaction  plaintiff  signed  and  deliv- 
ered to  said  Bank  an  instrument  in  writing,  known 
commercially  as  a  Letter  of  Credit  Guarantee;  that 
a  true  copy  of  said  Letter  of  Credit  Guarantee 
(complete  except  for  plaintiff's  signature  and  the 
date)    is   [88]   annexed  to  the   Complaint  marked 
''Exhibit  'B'  (Back)";  that  as  a  part  of  the  same 
transaction  defendant  Bank  loaned  to  plaintiff,  at 
his  special  instance  and  request,  the  sum  of  $54,535, 
and  plaintiff  orally  agreed  with  defendant  Bank  to 
give  it  a  lien  upon  said  wire  and  to  evidence  said 
loan  and  said  lien  by  a  note  in  writing  which  plain- 
tiff  thereafter   did,   as   more   fully   appears    from 
the  counterclaim  hereof;  that  thereupon  defendant 
Bank  made  and  executed  its  irrevocable  Letter  of 
Credit  in  the  amount  of  $214,000,  and  delivered  the 
same  to  plaintiff;  that  a  true  copy  of  said  Letter 
of  Credit  is  annexed  to  the  Complaint  and  marked 
"Exhibit  C";  that  the  provision  in  said  Application 
for  said  Letter  of  Credit  (Exhibit  B  (Face)  to  the 
Complaint)  and  in  said  Letter  of  Credit  (Exhibit  C 
to  the  Complaint)   providing  that  a  negotiable  or 
order  bill  of  lading  be  presented  endorsed  in  blank, 
was  inserted  in  said  Application  and  said  Letter  of 
Credit,  at  the  instance  and  request  of  defendant 
Bank,  and  not  at  the  instance  or  request  of  plain- 
tiff, and  said  provision  was  inserted  in  each  of  said 
documents  for  the  sole  benefit  of  defendant  Bank 
as  a  lienholder  on  said  wire.   Defendant  Bank  fur- 
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ther  alleges  that  thereafter  and  on  July  29,  1946, 
defendant  Bank  released  plaintiff  from  the  provi- 
sions of  said  Application  for  Letter  of  Credit  and 
of  said  Letter  of  Credit  providing  that  a  negotiable 
or  order  bill  of  lading  should  be  presented,  and 
plaintiff  orally  agreed  with  defendant  Bank  that 
a  straight  or  non-negotiable  bill  of  lading  might 
be  accepted. 

Further  answering  said  paragraph  VII,  defend- 
ant Bank  admits  that  on  July  27,  1946,  and  con- 
currently with  the  purchase  of  said  Letter  of  Credit, 
plaintiff  orally  instructed  the  Bank  that  upon  the 
Bank's  receipt  of  the  documents,  it  should  notify 
plaintiff's  Los  Angeles  shipping  agent,  Mattoon  & 
Co.,  Inc.,  to  ship  said  wire  pursuant  to  plaintiff's 
instructions  to  South  America.  In  this  connection 
defendant  Bank  denies  the  allegations  of  para- 
graph 2  of  said  Bill  of  Particulars  that  said  Mat- 
toon  &  Co.,  Inc.,  was  [89]  'independent  shipping 
agents."  Defendant  alleges  that  it  is  without  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to 
the  truth  of  the  allegations  of  said  paragraph  that 
plaintiff's  application  for  and  purchase  and  receipt 
of  said  Letter  of  Credit  was  before  plaintiff  had 
seen  any  of  said  wire. 

Defendant  Bank  denies  generally  and  specifically 
all  the  other  allegations  of  paragraph  VII. 

6.  Answering  the  allegations  of  paragraph  II  of 
the  Second  Cause  of  Action,  defendant  alleges  that 
it  has  no  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  allegations  of 
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said  paragraph  that  the  payment  by  the  Bank 
therein  alleged  took  place  before  plaintiff  had  seen 
any  of  said  wire  or  before  any  of  said  wire  had 
been  unloaded  from  the  ship.  Admits  that  on  July 
29,  1946,  defendant  Bank  paid  to  defendant  Dulien 
the  full  purchase  price  for  2,000  tons  of  wire  in  the 
sum  of  $214,000.  Denies  generally  and  specifically 
all  the  other  allegations  of  said  paragraph  II. 

7.  Answering  the  allegations  of  paragraph  III 
of  said  Second  Cause  of  Action,  defendant  admits 
that  with  the  full  knowledge  and  written  consent 
of  defendant  Bank  and  defendant  Dulien  plaintiff 
sold  25  tons  of  said  wire  at  a  price  of  $65.00  per 
ton ;  admits  that  104  tons  of  said  wire  was  with  the 
written  consent  of  defendants  Dulien  and  the  Bank 
sold  at  $4.50  per  ton.  Defendant  alleges  that  it  is 
without  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  other  allegations  of  the  second 
unnumbered  subparagraph  of  said  paragraph. 

In  this  connection,  defendant  alleges  that  plain- 
tiff for  a  valuable  consideration  in  writing  agreed 
with  defendant  Bank  that  defendant  Bank  should 
not  be  responsible  for  the  character,  quality,  quan- 
tity, condition  or  value  of  the  property  represented 
by  the  documents  or  for  any  difference  in  character, 
quality,  quantity,  condition  or  value  of  the  property 
from  that  expressed  in  [90]  the  documents,  all  as 
appears  in  paragraph  9  of  the  Letter  of  Credit 
Guarantee,  Exhibit  B  (Back)  to  the  Complaint. 

8.  Answering  the  allegations  of  paragraph  IV 
of  the  Second  Cause  of  Action,  as  supplemented  by 
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paragraph  1  of  said  Bill  of  Particulars,  defendant 
denies  that  each  and  all,  or  each  or  all,  or  any  of 
the  special  expenses  in  said  paragraph  pleaded  con- 
stitute additional  or  any  loss  and  damage  or  any 
loss  or  damage  as  a  direct  and  proximate  result  or 
as  a  direct  or  proximate  result,  or  any  result  of  the 
alleged  negligence  of  defendant  Bank  in  the  alleged 
failure  to  follow  plaintiff  ^s  instructions  and  the 
terms  of  said  Letter  of  Credit,  either  as  alleged  in 
paragraph  II  of  plaintiff's  Second  Cause  of  Action 
or  otherwise  or  at  all.  Defendant  alleges  that  it  is 
without  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  truth  of  the  other  allegations  con- 
tained in  said  paragraph  IV. 

Answering  paragraph  1  of  said  Bill  of  Particu- 
lars, defendant  Bank  denies  that  any  financial  loss 
whatever  resulted  to  the  plaintiff  from  defendant 
Bank's  alleged  negligence  in  paying  Dulien  said 
$214,000  without  obtaining  the  alleged  prescribed 
documentary  evidence,  to  wit,  the  alleged  prescribed 
clean  order  bill  of  lading. 

9.  Answering  the  allegations  of  paragraph  V  of 
the  Second  Cause  of  Action,  defendant  Bank  alleges 
that  it  is  without  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  truth  of  the  allega- 
tions contained  in  said  paragraph  V. 

10.  Answering  the  allegations  of  paragraph  VI 
of  the  Second  Cause  of  Action,  defendant  Bank 
alleges  that  it  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the 
allegations  of  said  paragraph  VI. 
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11.  Answering  the  allegations  of  paragraph  VII 
of  the  Second  Cause  of  Action,  defendant  Bank 
admits  that  when  plaintiff  purchased  said  Letter 
of  Credit  from  it  on  July  27,  1946,  plaintiff  [91] 
told  said  Bank  and  said  Bank  knew  that  plaintiff's 
purpose  in  purchasing  the  wire  for  payment  of 
which  said  Letter  of  Credit  was  to  be  used,  was  to 
ship  said  wire  to  South  America  for  resale.  De- 
fendant Bank  denies  generaHy  and  specifically  all 
the  other  allegations  of  paragraph  TIL 

12.  Answering  the  allegations  of  paragraph  YIII 
of  said  Second  Cause  of  Action,  defendant  Bank 
admits  that  plaintiff  remained  in  California,  away 
from  his  own  coimtry,  for  three  months.  Defendant 
Bank  alleges  that  it  is  without  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  truth  of 
the  allegations  of  said  paragraph  that  plaintiff  re- 
mained away  from  his  business  for  three  months; 
that  the  cost  to  plaintiff  of  such  stay  was  $3,000, 
and  that  within  that  time  he  expended  that  sum  in 
living  expenses.  Defendant  Bank  denies  generally 
and  specifically  all  the  other  allegations  of  said 
paragraph. 

13.  Answering  the  allegations  of  paragraph  IX 
of  said  Second  Cause  of  Action,  in  addition  to  the 
matters  admitted  in  paragraph  7  of  this  Answer, 
defendant  Bank  admits  that  it  gave  written  con- 
sents that  approximately  1,750  additional  tons  of 
said  wire  might  be  sold,  under  an  agreement  that 
such  consent  would  be  without  prejudice  to  any 
prior  existing  rights  of  either  of  the  parties  against 
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the  other.  Defendant  Bank  denies  generally  and 
specifically  each,  all,  and  every  of  the  allegations  of 
paragraph  IX  not  hereinabove  expressly  admitted. 

14.  Answering  the  allegations  of  paragraph  X 
of  said  Second  Cause  of  Action,  defendant  Bank 
denies  generally  and  specifically  each,  all  and  every 
of  the  allegations  of  said  paragraph  X. 

15.  Answering  the  allegations  of  paragraph  XI 
of  said  Second  Cause  of  Action,  defendant  Bank 
admits  that  a  part  of  the  purchase  price  of  said 
$214,000  Letter  of  Credit  was  represented  by  a  loan 
of  $54,000  made  to  plaintiff  by  defendant  Bank  by 
its  [92]  Loan  Department,  which  it  was  orally 
agreed  between  said  Bank  and  plaintiff  on  the  date 
said  Letter  of  Credit  was  purchased,  to  wit,  July 
27,  1946,  could  be  represented  by  plaintiff's  promis- 
sory note  to  be  thereafter  executed;  admits  that 
plaintiff  also  agreed  to  pay  the  Bank  its  usual 
charge  of  $535  for  such  Letter  of  Credit  and  for 
the  Bank's  service  in  making  payment  thereunder; 
admits  that  on  July  31,  1946,  plaintiff  signed  and 
delivered  to  the  Bank  his  promissory  note  dated 
July  31,  1946,  prepared  by  the  Bank  and  payable 
to  the  Bank,  for  $54,535,  covering  the  principal 
amount  of  said  loan  of  $54,000  and  the  Bank's 
charge  of  $535  for  the  Bank's  said  Letter  of  Credit 
and  the  Bank's  services ;  admits  that  on  July  31, 1946, 
defendant  Bank  represented  that  it  had  paid 
Dulien's  draft  for  $214,000  against  said  Letter  of 
Credit;  alleges  in  this  connection  that  said  repre- 
sentation was  in  all  respects  true.   Defendant  Bank 
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alleges  that  on  July  27,  1946,  plaintiff  and  said 
defendant  Bank  in  writing  agreed  that  said  Bank 
might  accept  as  bills  of  lading  under  said  Letter 
of  Credit  any  documents  issued  or  purporting  to 
be  issued  by  or  on  behalf  of  any  carrier  which 
acknowledged  receipt  of  property  for  transporta- 
tion, whatever  the  specific  provisions  of  said  docu- 
ments, all  as  more  particularly  appears  from  the 
provisions  of  paragraph  6  of  said  Letter  of  Credit 
Guarantee,  ''Exhibit  'B'  (Back)''  to  the  Complaint. 
Thereafter  on  July  29,  1946,  plaintiff  and  defendant 
Bank  orally  agreed  one  with  the  other  that  the  bill 
of  lading  referred  to  in  said  Letter  of  Credit  and 
in  said  Letter  of  Credit  Guarantee  might  show  a 
consignment  from  defendant  Dulien  to  defendant 
Dulien.  Defendant  Bank  admits  that  plaintiff  be- 
lieved and  relied  on  the  representations  of  defend- 
ant Bank,  which  are  hereinabove  admitted  to  have 
been  made;  denies  generally  and  specifically  all  of 
the  other  allegations  of  paragraph  XI  not  herein- 
above expressly  admitted. 

16.  Answering  the  allegations  of  paragraph  XII 
of  said  [93]  Second  Cause  of  Action,  defendant 
Bank  admits  that  it  now  holds  plaintiff's  said 
promissory  note  of  July  31,  1946,  originally  for 
$54,53e5;  admits  that  plaintiff  is  entitled  to  credit 
of  principal  cash  payments  of  $39,925.90;  denies 
generally  and  specifically  all  the  other  allegations 
of  paragraph  XII  of  said  Second  Cause  of  Action. 
In  this  connection,  defendant  Bank  alleges  that  the 
principal  balance  due  on  said  note  is  $14,609.10, 
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together  with  interest  at  the  rate  of  5%  per  annum 
as  follows: 

On  $39,694.05  from  December  2,  1946,  to  De- 
cember 5,  1946; 

On  $34,594.05  from  December  5,  1946,  to  De- 
cember 16,  1946; 

On  $29,579.05  from  December  16,  1946,  to  Feb- 
ruary 10,  1947 ; 

On  $27,333.83  from  February  10,  1947,  to  April 
2,  1947; 

On  $19,879.37  from  April  2,  1947,  to  May  16, 
1947; 

On  $19,411.37  from  May  16,  1947,  to  May  27, 
1947; 

On  $14,609.10  from  May  27,  1947,  until  paid. 

Third  Defense 

1.  On  July  27,  1946,  as  a  part  of  the  transaction 
for  the  purchase  of  said  Letter  of  Credit,  plaintiff 
made,  signed  and  delivered  to  said  defendant  Bank 
a  certain  agreement  in  writing,  known  commercially 
as  a  Letter  of  Credit  Guarantee.  In  said  Letter  of 
Credit  Guarantee,  plaintiff  is  referred  to  as  ^^we" 
and  defendant  Bank  is  referred  to  as  ^^you."  In 
paragraph  9  thereof  it  is  provided  in  part  as  fol- 
lows : 

^^In  furtherance  and  extension  and  not  in 
limitation  of  the  specific  provisions  hereinbe- 
fore set  forth,  we  agree  that  any  action  taken 
by  you  or  by  any  correspondent  of  yours  under 
or  in  connection  with  the  Credit  or  the  relative 
drafts,  documents  or  property,  if  taken  in  good 
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faith,  shall  be  binding  on  us  and  shall  not  put 
you  or  [94]  your  correspondent  under  any  re- 
sulting liability  to  us ;  and  we  make  like  agree- 
ment as  to  any  inaction  or  omission,  unless  in 
breach  of  good  faith.'' 

A  true  copy  of  said  Letter  of  Credit  Guarantee 
(except  for  signature  and  date)  is  annexed  to  the 
Complaint,  marked  ''Exhibit  'B'  (Back)." 

2.  Each  and  all  of  the  actions  of  said  defendant 
Bank,  of  which  complaint  is  made,  were  taken  in 
good  faith  by  said  defendant  Bank.  Each  and  all 
of  said  defendant  Bank's  inactions  and  omissions, 
if  any  there  be,  were  unintentional  on  its  part,  and 
the  result  of  inadventence  and  mistake  on  the  part 
of  one  of  its  employees.  None  of  said  alleged  in- 
actions or  omissions  was  in  breach  of  good  faith. 

Fourth  Defense  and  by  Way  of  Setoff 

1.  Defendant  Bank  is  informed  and  believes,  and 
upon  and  according  to  such  information  and  belief 
alleges,  that  solely  as  a  result  of  the  payment  by  it 
to  defendant  Dulien  of  the  sum  of  $214,000,  as 
alleged  in  said  Complaint,  plaintiff  obtained  pos- 
session of,  and  title  to,  goods  and  property,  to  wit: 
barbed  wire,  of  great  value,  to  wit,  of  a  value  the 
exact  amount  of  which  is  to  defendant  Bank  un- 
known. 

Defendant  Bank  is  further  informed  and  believes, 
and  therefore  alleges,  that  plaintiff  sold  all,  or  sub- 
stantially all,  of  said  barbed  wire,  for  large  sums 
of  money,  to  wit,  for  sums  the  exact  amount  of 
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which  is  to  defendant  Bank  unknown.  Defendant 
Bank  alleges  that  even  if  it  be  otherwise  liable  on 
account  of  the  matters  set  forth  in  said  Complaint, 
its  liability  in  no  event  is  greater  than  the  excess, 
if  any  there  be,  of  (1)  the  sum  of  $214,000  over 
(2)  the  larger  of  the  following  sums,  namely,  the 
actual  amount  received  by  plaintiff  from  the  sale 
of  said  barbed  [95]  wire  or  the  fair  market  value 
thereof,  and  defendant  Bank  claims  the  amount  for 
which  said  barbed  wire  was  actually  sold,  or  the 
fair  market  value  thereof,  whichever  sum  is  the 
larger,  as  a  setoff  against  any  claim  of  liability  of 
plaintiff  against  it. 

Counterclaim 

1.  July  31,  1946,  plaintiff  for  valuable  consid- 
eration to  him  in  hand  paid  by  defendant,  made, 
executed  and  delivered  to,  with  and  in  favor  of 
defendant  Bank,  his  promissory  note  in  words  and 
figures  as  follows,  to  wit: 

^^$54,535.00.    Los  Angeles,  California,  July  31,  1946. 
No.  64114. 

'^Thirty  days  after  date,  for  value  received,  the 
undersigned  promise  (s)  to  pay  to  the  order  of  the 
Citizens  National  Trust  &  Savings  Bank  of  Los 
Angeles,  at  its  office  in  the  City  of  Los  Angeles, 
California,  the  sum  of  Fifty-four  Thousand  Five 
Hundred  Thirty-five  and  no/100  Dollars  with  inter- 
est at  the  rate  of  5  per  cent  per  annum  from  date 
until  paid,  interest  payable  at  maturity,  and  if  not 
punctually  paid,  it  shall  become  a  part  of  the  prin- 
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cipal,  and  thereafter  bear  the  same  rate  of  interest 
as  the  principal  debt;  and  should  the  interest  not 
be  paid  when  due,  then  the  whole  sum  of  principal 
and  interest  shall  become  immediately  due  and  pay- 
able and  may  be  charged  to  the  account  in  said 
Bank  of  either  the  principal  maker,  or  sureties  on 
said  note,  at  the  option  of  said  Bank. 

^*  Should  an  attorney  be  employed  to  collect,  or 
should  suit  be  commenced  to  enforce  the  payment 
of  this  Note,  the  undersigned  agree (s)  to  pay  a  rea- 
sonable sum  additional  as  attorney's  fees;  also  costs 
of  such  suit.  Principal  and  interest  payable  in  law- 
ful money  of  the  United  States. 

^^The  undersigned  hereby  deposit (s)  with  said 
Bank  as  collateral  security  for  the  payment  of  this 
or  any  other  liability  or  liabilities  of  the  under- 
signed to  said  Bank,  due  or  to  become  [96]  due,  or 
that  may  be  hereafter  contracted,  the  following 
property,  viz.: 

'^2,000  Tons  Barbed  Wire  held  at  Matson  Navi- 
gation Company  Freight  Docks 

^'the  market  value  of  which  is  now  $ , 

together  with  all  cash  dividends,  stock  dividends, 
liquidating  dividends,  stock  rights,  rights  to  sub- 
scribe, new  securities,  or  other  property  to  which 
the  undersigned  is  or  may  hereafter  become  entitled 
to  receive  on  account  of  such  property,  with  this 
condition,  viz.: 

**The  said  Citizens  National  Trust  &  Savings 
Bank  of  Los  Angeles,  its  successors  or  assigns,  are 
hereby  authorized  to  cause  to  be  transferred  to  its 
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own  name  or  to  the  name  of  any  other  person  or 
corporation  as  pledgee  or  trustee  or  otherwise  any 
certificates  of  stock,  warehouse  receipts  or  other  in- 
struments or  securities  which  are  now  or  may  here- 
after be  deposited  with  it  by  the  undersigned  as 
security  as  aforesaid,  and  such  transferee  may  exer- 
cise all  of  the  rights  and  privileges  in  connection 
with  said  securities  to  which  said  transferee  may 
be  entitled  by  virtue  of  being  the  holder  of  record 
thereof  in  addition  to  the  rights  and  privileges  other- 
wise granted  to  said  Bank  hereunder,  but  said 
Bank  or  said  transferee  shall  not  be  obliged  to  exer- 
cise any  of  said  rights  or  privileges. 

^^All  provisions  of  law,  in  equity  and  by  statute 
providing  for,  relating  to,  or  pertaining  to  pledges 
and  the  sale  of  pledged  property,  or  which  pro- 
scribe, prohibit,  limit  or  restrict  the  right  to,  or  con- 
ditions, notice  or  manner  of  sale,  together  with  all 
limitations  of  law  in  equity  or  by  statute  on  the 
right  of  attachment  in  the  case  of  secured  obliga- 
tions, are  hereby  expressly  waived  by  the  under- 
signed. 

^'That  the  Citizens  National  Trust  &  Savings 
Bank  of  Los  Angeles,  its  successors  or  assigns,  has 
the  right  to  call  for  such  [97]  additional  security  as 
it  may  deem  proper,  and  on  failure  to  respond  forth- 
with to  such  call,  this  obligation  shall  immediately 
thereupon  become  due  and  payable ;  and  on  the  non- 
performance of  this  promise,  or  on  the  non-payment 
of  any  liability  or  liabilities  above  mentioned,  the 
said  Bank,  through  its  President  or  Cashier  or  other 
officer,  its  successors  or  assigns,  is  and  are  hereby 
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given  full  power  and  authority  to  sell,  assign  and 
deliver,  or  collect  the  whole  or  any  part  of  the  above 
named  securities,  or  any  substitute  therefor,  or  any 
addition  thereto,  at  public  or  private  sale,  at  any 
time  or  times  hereafter,  without  any  demand,  adver- 
tisement or  notice— such  demand,  advertisement  and 
notice  being  hereby  expressly  waived ;  and  upon  such 
sale  the  said  Citizens  National  Trust  &  Savings 
Bank  of  Los  Angeles,  its  successors  or  assigns,  may 
become  the  purchaser  of  the  whole  or  any  part  of 
such  securities,  discharged  from  any  right  of  re- 
demption, and  after  deducting  all  legal  or  other  costs 
and  expenses  for  collection,  sale  and  delivery,  may 
apply  the  residue  of  the  proceeds  of  such  collec- 
tions, sale  or  sales,  to  pay  any,  either  or  all  of  said 
liabilities  as  said  Citizens  National  Trust  &  Savings 
Bank  of  Los  Angeles,  its  successors  or  assigns,  shall 
deem  proper,  and  in  such  order  of  application  as  it, 
or  its  successors  or  assigns,  may  elect,  returning  the 
overplus  to  the  undersigned.  And  the  undersigned 
agrees  to  pay  the  holder  hereof  any  deficiency  upon 
demand. 

'*  Should  this  note  be  signed  by  more  than  one  per- 
son, and/or  firm,  and/or  corporation,  all  covenants 
and  obligations  herein  contained  shall  be  considered 
for  all  purposes  as  joint  and  several  covenants  and 
obligations  of  each  signer  hereof. 

^^J.  B.  LONDONO. 
*^ Address:     408  S.  Spring,  Rm  305,  L.A." 

2.  Said  note  was  given  as  a  part  of  the  purchase 
price  of  the  Letter  of  Credit  in  plaintiff's  complaint 
herein  mentioned.  [98] 
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3.  No  part  of  the  principal  sum  owing  on  said 
note  has  been  paid  except  the  sum  of  $39,925.90 
and  there  is  now  due,  owing  and  unpaid  from  plain- 
tiff to  defendant  Citizens  National  Trust  &  Savings 
Bank  of  Los  Angeles  the  principal  sum  of  $14,- 
609.10,  together  with  interest  at  the  rate  of  5%  per 
annum  as  follows : 

On  $39,694.05  from  December  2,  1946,  to  De- 
cember 5,  1946; 

On  $34,594.05  from  December  5,  1946,  to  De- 
cember 16,  1946 ; 

On  $29,579.05  from  December  16,  1946,  to  Feb- 
ruary 10,  1947 ; 

On  $27,333.83  from  February  10,  1947,  to  April 
2,1947; 

On  $19,879.37  from  April  2,  1947,  to  May  16 
1947; 

On  $19,411.37  from  May  16,  1947,  to  May  27, 
1947; 

On  $14,609.10  from  May  27,  1947,  until  paid. 

4.  Defendant  bank  has  been  compelled  to  retain 
attorneys  to  enforce  this  counterclaim  and  collect 
said  note,  and  for  that  purpose  has  retained  the  firm 
of  Cosgrove,  Clayton,  Cramer  &  Diether  and  has 
incurred  an  obligation  to  said  attorneys  to  pay  them 
a  reasonable  attorneys'  fee. 

Wherefore,  defendant  Citizens  National  Trust  & 
Savings  Bank  of  Los  Angeles  prays  that  plaintiff 
take  nothing  by  his  complaint  and  that  defendant 
Citizens  National  Trust  &  Savings  Bank  of  Los 
Angeles  do  have  and  recover  judgment  against  plain- 
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tifE  upon  its  counterclaim  in  the  amount  of  $14,- 
609.10,  together  with  interest  thereon  at  the  rate  of 
5%  per  anum  upon  diminishing  balances  as  herein- 
above set  forth,  together  with  its  costs  and  dis- 
bursements herein  expended  and  its  reasonable  at- 
torneys' fees  incurred  in  prosecuting  said  coimter- 
claim  and  for  such  other  and  further  relief  as  to 
the  court  may  seem  meet  in  the  premises. 

COSGROVE,  CLAYTON, 
CRAMER  &  DIETHER, 

JOHN  N.  CRAMER, 

LEONARD  A.  DIETHER, 

By  /s/  JOHN  N.  CRAMER, 
Attorneys  for  Defendant,  Citizens  National  Trust  & 
Savings  Bank  of  Los  Angeles. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  January  28,  1948.  [99] 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  REPLY  TO  COUNTERCLAIM 
OF  DEFENDANT  CITIZENS  NATIONAL 
TRUST  &  SAVINGS  BANK  OF  LOS  AN- 
GELES 

Comes  Now  the  plaintiff  and  by  way  of  reply  to 
the  counterclaim  of  defendant  Citizens  National 
Trust  &  Savings  Bank  of  Los  Angeles,  hereinafter 
called  the  ''Bank,"  admits,  denies  and  alleges  as 
follows : 
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I. 

Replying  to  paragraphs  1  and  2  of  said  counter- 
claim plaintiff  admits  that  on  July  31,  1946,  he 
made,  executed  and  delivered  to  the  bank  his  promis- 
sory note  in  the  words  and  figures  set  forth  in  said 
counterclaim  and  that  said  note  was  given  as  part 
of  the  purchase  price  of  the  letter  of  credit  men- 
tioned in  the  complaint  and  a  copy  of  which  is  at- 
tached to  the  complaint  marked  Exhibit  ^^C";  but 
replying  to  paragraph  3  of  the  counterclaim  [101] 
plaintiff  denies  that  only  $39,925.90  has  been  paid 
upon  the  principal  thereof  and  alleges  that  $888.55 
which  the  bank  on  its  books  has  credited  to  interest 
should  have  been  credited  to  principal,  and  that  with 
due  allowance  thereof  upon  principal  there  has  been 
paid  upon  the  principal  of  said  note  the  sum  of 
$40,814.45;  and  replying  to  paragraph  4  of  the 
counterclaim  plaintiff  denies  the  implied  allegation 
therein  contained  that  by  reason  of  failure  of  plain- 
tiff to  perform  his  obligations  the  bank  has  been 
compelled  to  retain  attorneys  to  enforce  said  coun- 
terclaim or  collect  said  note;  and  as  further  de- 
fenses to  said  counterclaim  and  to  said  note  plain- 
tiff alleges  as  follows : 

First  Defense 

Plaintiff  alleges  that  said  note  was  made,  executed 
and  delivered  by  plaintiff  to  the  bank  without  con- 
sideration. 

Second  Defense 

Plaintiff  alleges  that  the  consideration,  if  any, 
for  said  note  failed  by  reason  of  the  following  facts : 
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The  consideration  for  which  said  note  was  given 
was  (1)  the  written  promise  of  the  bank,  as  con- 
tained in  the  letter  of  credit,  copy  of  which  is  at- 
tached to  the  complaint  herein  and  is  marked  Ex- 
hibit "C^^  and  in  the  application  therefor,  a  copy 
of  which  is  likewise  attached  to  the  complaint  and 
marked  Exhibit  ^^B,"  that  the  bank  would  pay  to 
defendant  Dulien  $54,000.00  of  the  proceeds  of  said 
note,  along  with  $160,000.00  of  additional  funds 
furnished  to  the  bank  by  plaintiff,  upon  the  receipt 
by  the  bank  from  defendant  Dulien  of  Dulien 's  sight 
drafts  accompanied  by  a  full  set  of  clean  on  board 
ocean  bills  of  lading  made  out  to  order,  endorsed 
in  blank  and  marked  freight  prepaid,  and  by  com- 
mercial invoices  evidencing  shipment  of  2,000  tons  of 
barbed  wire  in  one  shipment,  invoiced  on  basis  of 
c.i.f .  Los  Angeles  Harbor,  to  be  shipped  from  Hono- 
lulu, Hawaii,  to  Los  Angeles  Harbor,  and  would 
apply  the  remaining  $535.00  of  the  proceeds  of  said 
note  to  the  payment  of  the  bank's  [102]  charge  for 
handling  the  letter  of  credit  transaction,  and  (2) 
the  bank's  representation  made  to  plaintiff  on  July 
31,  1946,  simultaneously  with  plaintiff's  execution 
and  delivery  of  said  note,  that  the  bank  had  received 
the  required  bills  of  lading  and  had  paid  defendant 
Dulien 's  drafts  for  $214,000.00  against  said  letter  of 
credit ;  and  two  days  prior  to  the  date  of  the  execu- 
tion and  delivery  of  said  note  by  plaintiff  to  the  bank 
the  consideration  therefor  had  already  fully  failed, 
although  plaintiff  did  not  then  know  it,  in  that  the 
bank  had  on  July  29,  1946,  paid  to  defendant  Dulien 


vs.  J,  B,  Londono,  etc,  67 

said  sum  of  $54,000.00  plus  said  additional  $160,- 
000.00  without  having  received  from  defendant 
Dulien  any  bill  of  lading  whatever,  and  the  barbed 
wire  which  was  thereafter  delivered  and  made  avail- 
able to  plaintiff  in  consideration  of  such  payment  by 
the  bank  to  Dulien  was  badly  rusted  and  unmer- 
chantable and  inferior  in  all  respects  to  that  which 
plaintiff  had  ordered  and  agreed  to  pay  Dulien  for, 
as  set  forth  in  sale  order,  copy  of  which  is  attached 
to  the  complaint  marked  Exhibit  ^^A";  and  plain- 
tiff's loss  on  account  of  the  bank's  said  violation  of 
plaintiff's  said  instructions  and  the  bank's  said 
agreement  exceeded  by  a  substantial  amount,  to  wit, 
by  more  than  $100,000.00,  the  total  sum  claimed  by 
defendant  bank  on  its  counterclaim — all  as  is  more 
fully  set  forth  and  alleged  in  plaintiff's  second  cause 
of  action  in  the  complaint  herein  and  in  the  plain- 
tiff's answers  to  defendant  bank's  interrogatories  on 
file  herein. 

Third  Defense 

Plaintiff  alleges  that  there  has  been  paid  to  and 
received  by  the  bank  upon  said  note  the  total  sum 
of  $40,814.45;  that  by  reason  of  the  fact  that  the 
consideration  for  said  note  failed,  as  is  above  alleged 
in  plaintiff's  second  defense,  no  interest  whatever 
accrued  or  will  accrue  upon  said  note  and  therefore 
the  total  sum  of  all  payments  made  upon  said  note, 
to  wit:  [103]  the  sum  of  $40,814.45,  constitutes  a 
reduction  of  the  amount  of  the  principal  thereof; 
and  that  for  the  same  reason,  to  wit :  the  failure  of 
consideration  for  said  note,  plaintiff  is  also  entitled 
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to  credit  upon  said  note  in  the  amount  of  the  bank's 
said  ser\dce  charge  of  $535.00 ;  and  that  full  allow- 
ance for  said  credits  to  which  plaintiff  is  so  entitled 
leaves  now  unpaid  upon  said  note  only  the  sum  of 
$13,185.55  principal,  with  which  said  sum  defendant 
bank  is  entitled  to  be  credited  upon  the  full  amount 
of  plaintiff's  claim  as  said  claim  is  set  forth  in  the 
complaint,  but  only  in  the  event  of  the  allowance  of 
plaintiff's  said  claim  in  full  as  so  alleged  in  the 
complaint. 

Fourth  Defense 

Plaintiff  alleges  that  the  necessity  for  the  bank's 
retention  of  attorneys  to  enforce  its  alleged  counter- 
claim and  to  collect  the  promissory  note  upon  which 
said  counterclaim  is  based  was  occasioned,  if  at  all, 
solely  by  the  negligence  of  the  bank  in  its  failure 
to  comply  with  plaintiff's  instructions  in  said  letter 
of  credit  and  application  therefor,  as  above  alleged, 
and  that  no  sum  whatsoever  is  due  or  owing  to  the 
bank,  or  is  or  will  be  properly  allowable  by  this 
Court  to  the  bank,  on  account  of  attorneys'  fees. 

Wherefore,  plaintiff  prays  that  the  defendant 
Citizens  National  Trust  &  Savings  Bank  of  Los  An- 
geles take  nothing  by  its  said  counterclaim,  and  that 
plaintiff  have  judgment  against  said  defendant  bank 
as  prayed  for  in  the  complaint. 

Dated :     February  18, 1948. 

/s/  THOMAS  S.  BUNN, 

Attorney  for  Plaintiff. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  February  19,  1948.  [104]. 

r 
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[Title  of  District  Court  and  Cause.] 

SUBSTITUTION  OF  ATTORNEYS 

We  hereby  substitute  and  appoint  Brobeck, 
Phleger  &  Harrison  as  our  attorneys  in  the  above- 
entitled  action  in  the  place  and  stead  of  James  M. 
Carter,  United  States  Attorney,  and  Bernard  B. 
Laven,  [106]  Assistant  United  States  Attorney. 

Dated:     July  14,  1948. 

Matson  Navigation  Company, 

By  /s/  [Indistinguishable], 
Secretary ; 

Defendant. 

We  hereby  agree  to  the  foregoing  substitution. 

Dated  July  19,  1948. 

/s/  JAMES  M.  CARTER, 
/s/  BERNARD  B.  LAVEN. 

We  agree  to  accept  the  foregoing  substitution. 

Dated  July  14, 1948. 

BROBECK,  PHLEGER  & 
HARRISON, 

By  /s/  MOSES  LASKY. 
[Endorsed] :     Filed  July  20,  1948.  [107] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANT  MATSON 
NAVIGATION  COMPANY 

Defendant  Matson  Navigation  Company  (herein- 
after sometimes  referred  to  as  ^^this  defendant")? 
answers  plaintiff's  Complaint  as  follows:  [108] 

*     -x-     * 

VIII. 

This  defendant  admits  the  allegations  contained 
in  paragraph  II  of  plaintiff's  second  alleged  cause 
of  action  as  incorporated  in  paragraph  I  of  plain- 
tiff's third  alleged  cause  of  action. 

IX. 

Answering  the  allegations  contained  in  [111] 
paragraph  III  of  plaintiff's  second  alleged  cause 
of  action  as  incorporated  in  paragraph  I  of  plain- 
tiff's third  alleged  cause  of  action,  this  defendant 
denies  that  the  entire  lot  of  barbed  wire  unloaded 
from  said  SS  White  Squall  was  badly  rusted 
and/or  unmerchantable  but  admits  that  some  of  said 
wire  was  rusted,  the  exact  amount  being  unknown  to 
this  defendant,  and  in  that  behalf  alleges  that  said 
rusting  occuiTed  prior  to  shipment  aboard  the  said 
SS  White  Squall,  and  that  at  all  times  mentioned 
in  the  complaint  and  at  all  pertinent  times  the 
condition  of  all  of  said  wire  was  well  and  truly 
known  to  defendant  Dulien  (as  said  term  ^'de- 
fendant Dulien"  is  defined  in  paragraph  II  of 
plaintiff's  first  alleged  cause  of  action,  and  which 
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said  term  is  at  all  times  hereinafter  used  as   so 

defined)  ; 

*  *     * 

X. 

Answering  the  allegations  contained  in  paragraph 

II  of  plaintiff's  third  alleged  cause  of  action,  [112] 
this  defendant  ^  *  *  admits  that  plaintiff  does  not  have 
and  never  has  had  said  bill  of  lading  or  any  copy- 
thereof  ;  *  *  *  admits  that  said  bill  of  lading  was  what 
is  in  the  shipping  business  known  as  a  straight  clean 
bill  of  lading  showing  on  its  face  that  defendant 
Dulien  was  both  the  shipper  and  the  consignee,  and 
'that  said  wire  had  been  received  from  the  shipper 

(Dulien)  in  apparent  good  order  and  condition 
except  as  therein  otherwise  noted  and  that  there 
were  no  exceptions  noted  on  said  bill  of  lading.  [113] 

*  *     * 

XL 

Answ^ering  the  allegations  contained  in  paragraph 

III  of  plaintiff's  third  alleged  cause  of  action,  this 
defendant  admits  that  said  bill  of  lading  consisted 
of  a  printed  form  into  which  there  had  been  typed 
certain  information  applicable  to  this  particular 
shipment,  showing,  among  other  things,  name  of 
shipper,  name  of  ship,  name  of  consignee  and 
quantity  of  wire  delivered  to  the  carrier;  admits 
that  thereafter  a  freight  bill  upon  a  printed  form 
was  issued  by  this  defendant  containing  in  type- 
writing certain  information  copied  from  said  bill 
of  lading,  and  that  said  freight  bill  did  not  contain 
any  exceptions  or  notations  of  exceptions  to  the 
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''good  order  and  condition"  of  said  wire,  and  in 
that  behalf  alleges  that  this  defendant,  either  acting 
for  itself  or  as  agent  for  said  United  States  of 
America,  was  under  no  obligation  by  law,  custom 
or  otherwise  to  indicate  on  said  freight  bill  the 
condition  of  this  shipment  or  of  any  shipment  car- 
ried by  it;  admits  that  the  copy  of  the  freight  bill 
attached  to  the  complaint,  marked  '^  Exhibit  D,"  is 
a  true  copy  of  said  freight  bill;  admits  that  when 
defendant  Dulien  presented  to  defendant  Bank 
Dulien's  drafts  for  $214,000  drawn  against  the 
plaintiflf's  letter  of  credit,  said  drafts  were  ac- 
companied by  the  said  freight  bill  instead  of  a 
clean  order  bill  of  lading  specified  in  and  required 
by  plaintiff's  instructions  to  defendant  Bank  and 
by  the  terms  of  said  letter  of  credit,  and  that  said 
defendant  Bank  carelessly  and  negligently  [114] 
mistook  said  freight  bill  for  the  required  bill  of 
lading  and  paid  said  $214,000  to  defendant  Dulien 

thereon;  [115] 

*  *  * 

Sixth  Defense 

I. 

The  bill  of  lading  actually  issued  for  the  ship- 
ment described  in  said  complaint,  which  said  bill 
of  lading  is  annexed  hereto  as  '^Exhibit  B,''  and 
made  a  part  hereof,  showed  on  its  face  that  it  was 
a  straight  bill  of  lading,  that  is,  a  bill  of  lading 
wherein  the  shipper  and  consignee  were  the  same 
party,  and  wherein  the  shipment  was  not  to  the 
order  of  the  shipper  but  was  non-negotiable;  by 
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reason  thereof,  this  defendant,  either  individually, 
or  as  the  agent  for  the  United  States  of  America, 
was  under  no  duty  by  statute,  rule  of  law,  or  other- 
wise to  indicate  thereon  the  condition  or  quality  of 
the  shipment  carried  on  said  vessel. 


Eighth  Defense 

I. 

Even  if  this  defendant,  either  individually  or 
as  agent  for  the  United  States  of  America,  issued 
a  false  [117]  bill  of  lading,  as  alleged  by  the  plain- 
tiff in  paragraph  III  of  plaintiff's  third  alleged 
cause  of  action,  this  defendant  alleges  that  at  no 
time,  in  connection  with  any  of  the  transactions 
mentioned  in  the  complaint,  did  said  plaintiff  rely 
in  any  manner  whatsoever  upon  the  statements  or 
any  statement  contained  in  said  bill  of  lading,  and 
in  fact  said  plaintiff  in  said  complaint  admits  that 
he  has  never  seen  or  had  possession  of  said  bill  of 
lading,  or  even  of  a  copy  thereof,  and  as  a  conse- 
quence there  could  have  been  no  reliance  by  said 
plaintiff  upon  any  of  the  terms  of  said  bill  of  [118] 
lading. 

4&  *  * 

Tenth  Defense 

I. 

The  contract  of  carriage  for  the  shipment  de- 
scribed in  the  complaint  represented  by  the  bill 
of  lading,  attached  hereto  and  marked  ^^  Exhibit 
B,''  was  one  between  this  defendant  as  agent  for 
the  United  States  of  America  and  defendant  Dulien, 
which  said  contract  was  for  the  carriage  of  the  ship- 
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ment  therein  described  from  Honolulu  to  Los  An- 
geles ;  said  contract  between  this  defendant,  as  such 
agent,  and  Dulien  was  fully  performed  and  com- 
pleted by  this  defendant  prior  to  the  assignment, 
if  any,  or  purported  assignment  of  said  bill  of 
lading  to  the  plaintiff,  and  by  reason  thereof,  plain- 
tiff did  not  acquire  and  could  not  acquire  any 
rights  whatsoever  against  this  defendant,  either  in- 
dividually or  as  agent  of  the  United  States  of 
America,  and  in  that  behalf  this  defendant  further 
alleges  that  by  issuing  at  Dulien 's  request,  a  straight 
bill  of  lading  w^herein  the  shipper  and  the  con- 
signee were  the  same  party,  this  defendant  had  no 
reason,  and  by  the  exercise  of  reasonable  care  could 
have  no  reason,  to  believe  that  defendant  Dulien 
could  or  would  attempt  to  assign  or  negotiate  said 
bill  of  lading  to  any  third  party.  [119] 

*     *     * 

Twelfth  Defense 

I. 

Even  if  all  of  the  matters  alleged  in  the  complaint 
against  this  defendant  are  true,  it  appears  from 
the  face  of  the  complaint  that  the  plaintiff  could 
not  have  suffered  any  loss  without  the  negligence 
of  defendant  Bank  in  failing  to  obtain  from  de- 
fendant Dulien  the  documents  called  for  by  the 
application  for  commercial  letter  of  credit,  annexed 
to  the  complaint  as  '^Exhibit  B,'^  and  by  the  letter 
of  credit,  annexed  to  the  complaint  as  ^^  Exhibit  C' 

Wherefore,  this  defendants  prays  that  plaintiff 
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take  nothing  by  his  complaint  herein,  and  that  this 
defendant  be  hence  dismissed  with  its  cost  of  suit. 

BROBECK,  PHLEGER  & 
HARRISON, 

MORROW  &  TRIPPET, 

By  /s/  T.  H.  MORROW, 

Attorneys  for  Defendant  Matson  Navigation  Com- 
pany. 

[Endorsed] :     Filed  September  15,  1948.  [120] 


[Title  of  District  Court  and  Cause.] 

CROSS-COMPLAINT  OP  CITIZENS  NA- 
TIONAL TRUST  &  SAVINGS  BANK  OP 
LOS  ANGELES 

Comes  Now  the  defendant.  Citizens  National 
Trust  &  Savings  Bank  of  Los  Angeles  (hereinafter 
called  the  Bank)  and  for  a  [141]  cross-claim  against 
plaintiff,  J.  B.  Londono,  and  against  defendants, 
Dulien  Steel  Products,  Inc.,  of  California,  a  cor- 
poration; Dulien  Steel  Products,  Inc.,  a  corpora- 
tion; Matson  Navigation  Company,  a  corporation, 
et  al.,  by  leave  of  court  first  had  and  obtained, 
files  this,  its  cross-complaint  and  alleges: 

1.  In  the  first  cause  of  action  in  the  complaint 
herein,  plaintiff  and  cross-defendant,  J.  B.  Lon- 
dono (hereinafter  called  plaintiff),  made  a  claim 
against  defendants,  Dulien  Steel  Products,  Inc.,  of 
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California,  a  corporation,  and  Dulien  Steel  Prod- 
ucts, Inc.,  a  corporation,  hereinafter  referred  to 
jointly  and  severally  as  Dulien,  and  prayed  for 
judgment  against  said  defendant  in  the  sum  of 
$197,552.66  plus  interest.  For  the  particulars  thereof 
reference  is  made  to  the  First  Cause  of  Action  in 
said  complaint  contained. 

2.  In  the  Second  Cause  of  Action  of  said  com- 
plaint, plaintiff  made  a  claim  against  defendant 
and  cross-complainant,  Citizens  National  Trust  & 
Savings  Bank  of  Los  Angeles,  a  national  banking 
association,  and  prayed  for  judgment  against  said 
defendant  in  the  sum  of  $184,367.11  plus  interest. 
For  the  particulars  thereof  reference  is  made  to  said 
Second  Cause  of  Action. 

3.  In  the  Third  Cause  of  Action  in  said  com- 
plaint, plaintiff  made  a  claim  against  defendant, 
Matson  Navigation  Company,  a  corporation,  and 
prayed  for  judgment  against  said  defendant  in  the 
sum  of  $131,552.66  plus  interest.  For  the  particu- 
lars thereof  reference  is  made  to  said  Third  Cause 
of  Action. 

4.  On  or  about  July  26,  1948,  plaintiff  and 
cross-defendant  herein  filed  a  libel  in  personam  in 
admirality  against  United  States  of  America, 
United  States  Maritime  Commission  and  War 
Shipping  Administration,  hereinafter  referred  to 
as  respondents,  entitled  J.  B.  Londono,  Libelant, 
V.  United  States  of  America,  et  al..  Respondents, 
and  numbered  8482  P.H.  in  the  files  of  this  court,  j 
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in  which  and  whereby  plaintiff  and  cross-defendant 
herein  [142]  as  libelant  therein,  sought  judgment 
for  damages  against  said  respondents  in  the  sum 
of  $131,552.66  plus  interest.  By  order  of  this  court, 
said  libel  in  personam  has  been  consolidated  with 
this  action.  The  libel  in  personam  charges  the  re- 
spondents as  principals  for  the  acts  alleged  to  have 
been  done  in  said  Third  Cause  of  Action  by  defend- 
ant and  cross-complainant,  Matson  Navigation  Com- 
pany, as  agent.  For  further  particulars,  reference  is 
made  to  said  libel  in  personam. 

5.  As  appears  from  an  inspection  of  the  com- 
plaint herein  and  of  said  libel  in  personam,  plain- 
tiff in  seeking  damages  against  defendant  Dulien 
for  alleged  brea<jh  of  warranty  in  the  sale  of  certain 
barbed  wire,  and  is  seeking  damages  against  de- 
fendant, Matson  Navigation  Company,  and  respond- 
ents in  said  libel  in  personam,  for  the  issuance 
of  an  alleged  false  bill  of  lading  covering  said 
barbed  wire.  Plaintiff's  claim  against  defendant 
Bank  is  for  the  alleged  disobedience  by  said  Bank 
in  paying  defendant  Dulien  for  said  wire  without 
first  having  obtained  a  clean  order  bill  of  lading 
covering  said  wire.  If  plaintiff  has  any  cause  of 
action  against  defendants,  Dulien  and  Matson  Navi- 
gation Company  (hereinafter  referred  to  as  other 
defendants),  and  said  respondents,  or  any  one  or 
more  of  them,  such  cause  of  action  exists  in  plain- 
tiff because,  and  only  because,  plaintiff  became  the 
owner  of  said  barbed  wire  by  reason  of  the  said 
payment  by  defendant  Bank. 

6.  If  plaintiff  shall  recover  judgment   against 
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the  other  defendants  and  said  respondents,  or  any 
one  or  more  of  them,  and  if  plaintiff  shall  also 
recover  judgment  against  Bank,  then  to  the  extent 
that  Bank  shall  satisfy  said  judgment  against  it, 
said  Bank  will  be  entitled  to  be  subrogated  to  the 
rights  of  plaintiff  against  each  of  the  other  defend- 
ants and  said  respondents,  and  any  moneys  paid 
by  the  other  defendants  and  said  respondents,  or 
any  one  or  more  of  them,  on  account  of  any  judg- 
ment which  may  be  rendered  in  plaintiff's  favor 
against  said  other  defendants  and  said  [143]  re- 
spondents, or  any  one  or  more  of  them,  if  paid 
before  satisfaction  by  Bank  of  any  judgment  plain- 
tiff may  recover  against  it,  should,  after  deducting 
plaintiff's  court  costs,  be  deducted  from  any  judg- 
ment against  Bank;  and  if  paid  after  Bank  shall 
have  satisfied  any  judgment  against  it,  the  amount 
of  such  payments,  after  deducting  plaintiff's  court 
costs,  should  be  held  by  plaintiff  as  trustee  for, 
and  paid  over  to,  Bank  and  any  payment  made 
by  Bank  on  account  of  any  judgment  recovered 
by  plaintiff  against  it  should  not  be  credited  against, 
or  used  to  satisfy,  wholly  or  partially  any  judgment 
against  said  other  defendants,  or  any  one  or  more 
of  them. 

Wherefore,  defendant  and  cross-complainant, 
Citizens  National  Trust  &  Savings  Bank  of  Los 
Angeles,  prays  the  court  that  in  the  event,  but 
only  in  the  event,  plaintiff  herein  shall  recover 
judgment  against  it  and  also  shall  recover  judg- 
ment against  defendants,  Dulien  and  Matson  Navi- 
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gation  Company,  and  the  respondents  in  said  libel 
in  personam,  United  States  of  America,  United 
States  Maritime  Commission,  and  War  Shipping 
Administration,  or  any  one  or  more  of  them,  it 
shall  be  declared  and  adjudged  by  this  court: 

1.  That  any  moneys  collected  by  plaintiff  on 
account  of  any  judgments  against  said  other  de- 
fendants and  said  respondents,  or  any  one  or  more 
of  them,  if  paid  before  payment  by  Bank  on  account 
of  any  judgment  against  it,  be  applied,  after  first 
deducting  plaintiff's  court  costs  in  the  partial  or 
total  satisfaction  of  any  judgment  against  Bank; 

2.  That  any  moneys  collected  by  plaintiff  on  ac- 
count of  any  judgments  against  said  other  defend- 
ants and  said  respondents,  or  any  one  or  more  of 
them,  if  paid  after  the  satisfaction  by  said  Bank 
of  any  judgment  against  it,  shall,  after  deducting 
plaintiff's  court  costs,  be  held  by  plaintiff  as  trustee 
for,  and  be  paid  to.  Bank,  that  Bank  subrogated 
to  plaintiff's  rights  [144]  in  the  premises,  and  that 
no  payments  made  by  defendant  Bank  on  account 
of  any  judgment  recovered  by  plaintiff  against  it, 
shall  be  credited  against  or  used  to  satisfy  wholly 
or  partially  any  judgment  against  said  other  de- 
fendants, or  any  one  or  more  of  them ;  and 

3.  For  such  other  and  further  relief  as  to  the 
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court  may  seem  just  and  equitable,  the  prenns 
considered. 

COSGROVE,  CLAYTON, 
CRAMER  &  DIETHER, 

By  /s/  JOHN  N.  CRAMER, 
Attorneys  for  Defendant  and   Cross-Complainat, 
Citizens  National   Trust  &   Savings  Bank  ^f 
Los  Angeles. 

[Endorsed] :     Filed  February  14,  1949.  [145] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER 

It  Is  Hereby  Stipulated  by  and  between  defed- 
ant  and  cross-complainant,  Citizens  National  Tost 
&  Savings  Bank  of  Los  Angeles,  [146]  and  defcd- 
ant  and  cross-defendant,  Dulien  Steel  Prodits, 
Inc.,  of  California,  a  corporation,  and  defencnt 
and  cross-defendant,  Dulien  Steel  Products,  ic, 
a  corporation,  by  and  through  their  respe-ve 
counsel,  that  the  allegations  of  the  cross-compiint 
filed  herein  by  said  defendant  and  cross-complai  int 
shall  be  deemed  denied  so  far  as  said  defendnts 
and  cross-defendants  and  each  of  them  are  conceied 
and  that  said  defendants  and  cross-defendants, md 
each  of  them,  need  not  file  a  formal  answer  to  aid 
cross-complaint. 
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It  Is  Further  Stipulated  that  this  stipulation  may 
be  made  a  part  of  the  judgment  roll  herein. 

Dated  February  16th,  1949. 

/s/  JOSEPH  H.  DASTEEL, 

Attorney  for  Defendants  and 
Cross-Defendants. 

COSGROVE,  CLAYTON, 
CEAMER  &  DIETHER, 

By  /s/  LEONARD  A.  DIETHER, 

Attorneys  for  Defendant  and 
Cross-Complainant. 

ORDER 

It  Is  So  Ordered.  2/18/49. 

PEIRSON  M.  HALL, 

Judge  of  the  District  Court. 

[Endorsed] :    Filed  February  18,  1949.  [147] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER 

It  Is  Hereby  Stipulated  by  and  between  J.  B. 

Londono,  plaintiff  and  cross-defendant  herein,  and 
the  Citizens  National  [150]  Trust  &  Savings  Bank 
of  Los  Angeles,  cross-complainant,  that  the  allega- 
tions of  the  cross-complaint  heretofore  filed  herein 
by  said  Bank  against  J.  B.  Londono,  plaintiff  and 
cross-defendant,  and  Dulien  Steel  Products,  Inc., 
of   California,   Dulien   Steel   Products,    Inc.,    and 
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Matson  Navigation  Company,  defendants  and  cross- 
defendants,  shall  be  deemed  denied  by  plaintiff  and 
cross-defendant  J.  B.  Londono,  and  that  plaintiff 
and  cross-defendant  J.  B.  Londono  need  not  file  a 
formal  answer  to  said  cross-complaint. 

It  Is  Further  Stipulated  that  this  stipulation  may 
be  made  a  part  of  the  judgment  roll  herein. 

Dated  March  7th,  1949. 

/s/  THOMAS  S.  BUNN, 
Attorney  for  J.  B.  Londono,  Plaintiff  and  Cross- 
Defendant. 

COSGROVE,  CLAYTON, 
CRAMER  &  DIETHER, 

By  /s/  LEONARD  A.  DIETHER, 

Attorneys  for  Defendant  and  Cross-Complainant 
Citizens  National  Trust  &  Savings  Bank  of  Los 
Angeles. 

ORDER 

It  Is  So  Ordered.   3/11/49. 

/s/  PEIRSON  M.  HALL, 
Judge. 

[Endorsed]:    Filed  March  14,  1949.  [151] 
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[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  ANSWER  OP  DEPENDANT 
CITIZENS  NATIONAL  TRUST  &  SAV- 
INGS BANK  OP  LOS  ANGELES 

Comes  now  the  defendant  Citizens  National  Trust 
&  Saving  Bank  of  Los  Angeles  and,  leave  of  Court 
being  first  had  and  obtained,  files  this  its  amendment 
to  its  answer  and  admits,  denies  and  alleges  as 
follows : 

1.  Paragraph  7  of  the  second  defense  of  said 
answer  (page  5,  line  18,  to  page  6,  line  2),  is  hereby 
stricken  in  its  entirety  and  in  lieu  thereof  the  fol- 
lowing new  paragraph  7  is  hereby  substituted : 

7.  Answering  the  allegations  of  paragraph 
III  of  said  Second  Cause  of  Action,  defendant 
admits  that  on  September  27,  1946,  with  the 
full  knowledge  and  written  consent  of  defend- 
ant Bank  and  defendant  Dulien,  plaintiff  [159] 
sold  25  tons  of  said  wire  at  a  price  of  $65.00 
per  ton;  admits  that  on  April  25,  1947,  104 
tons  of  said  wire  was,  with  the  written  consent 
of  defendants  Dulien  and  the  Bank,  sold  at 
$4.50  per  ton.  Defendant  alleges  that  it  is  with- 
out knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  other  allegations  of  the  sec- 
ond unnumbered  subparagraph  of  said  para- 
graph. 

In  this  connection,  defendant  alleges  that 
plaintiff  for  a  valuable  consideration  in  writing 
agreed  with  defendant  Bank  that  defendant 
Bank  should  not  be  responsible  for  the  charac- 


84  Citizens  N,T,&S,  Bank  of  L.  A. 

ter,  quality,  quantity,  condition  or  value  of  the 
property  represented  by  the  documents  or  for 
any  difference  in  character,  quality,  quantity, 
condition  or  value  of  the  property  from  that 
expressed  in  the  documents,  all  as  appears  in 
paragraph  9  of  the  Letter  of  Credit  Guarantee, 
Exhibit  B  (back)  to  the  Complaint. 

2.  Paragraph  13  of  said  second  defense  of  said 
answer  (page  7,  lines  16  to  24,  both  inclusive),  is 
hereby  stricken  in  its  entirety  and  in  lieu  thereof 
the  following  new  paragraph  13  is  hereby  substi- 
tuted : 

13.  Answering  the  allegations  of  paragraph 
IX  of  said  Second  Cause  of  Action,  defendant 
Bank  admits  that  on  September  18,  1946,  it 
gave  a  written  consent  that  plaintiff  should 
negotiate  for  the  sale  of  approximately  1,000 
tons  of  said  wire  without  prejudice  to  the  prior 
existing  rights  of  any  of  the  parties  against 
the  other.  A  true  copy  of  said  written  consent 
is  annexed  hereto,  marked  Exhibit  **A,"  and 
made  a  part  hereof  as  if  fully  set  out  at  length 
in  the  body  of  this  answer.  Defendant  Bank 
alleges  that  the  25  tons  and  the  104  tons  of  said 
wire  mentioned  in  paragraph  III  of  the  Second 
Cause  of  [160]  Action  of  said  complaint  and  re- 
ferred to  in  paragraph  7  of  the  answer,  as 
amended,  were  parts  of  said  quantity  of  ap-j 
proximately  1,000  tons.  Defendant  Bank  denies 
generally  and  specifically  each,  all  and  every 
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of  the  allegations  of  paragraph  IX  not  herein- 
above expressly  admitted. 

3.  A  new  defense  entitled  ''Fifth  Separate  and 
Complete  Defense"  is  hereby  added  to  said  answer 
following  the  Fourth  Defense  at  page  11,  line  5,  as 
follows : 

Fifth  Separate  and  Complete  Defense 

1.  Defendant  Bank  refers  to  and  incorporates 
by  reference  the  admissions  and  denials  of  para- 
graphs 7  and  13  of  its  answer  as  amended,  and 
makes  such  allegations  and  denials  a  part  of  this 
Fifth  Separate  and  Complete  Defense  as  if  repeated 
at  length  herein. 

2.  If  the  payment  by  defendant  Bank  to  Dulien 
of  the  sum  of  $214,000  alleged  in  paragraph  II  of 
said  Second  Cause  of  Action  were  in  disregard  and 
violation  of  the  terms  of  said  letter  of  credit  and 
the  instructions  given  defendant  Bank  by  plaintiff 
and  in  plaintiff's  application  therefor,  as  further 
alleged  in  said  paragraph  II,  then  plaintiff  knew 
or  ought  to  have  known  such  alleged  disregard  and 
violation  on  or  about  July  29,  1946.  Thereafter,  and 
on  or  about  July  31,  1946,  plaintiff,  with  full  knowl- 
edge of  the  quality  and  condition  of  the  barbed  wire, 
referred  to  in,  and  as  alleged  in,  said  complaint,  ac- 
cepted said  wire  and  thereafter  and  prior  to  Sep- 
tember 18, 1946,  appropriated  a  portion  of  the  same, 
to  wit:  more  than  500  tons  thereof,  to  his  own  use 
as  owner  thereof.    At  the  time  plaintiff  accepted 
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said  wire  and  at  the  time  he  appropriated  said 
portion  thereof  to  his  own  use  as  hereinabove 
alleged,  [161]  there  was  no  agreement  between  him 
and  defendant  Bank  that  his  said  acceptance  and 
appropriation  should  be  without  prejudice  to  any 
existing  rights  of  either  plaintiff  or  defendant  Bank 
against  the  other,  or  any  other  agreement  of  like 
tenor  or  effect.  Plaintiff  so  accepted  and  appro- 
priated said  wire  as  the  owner  thereof  because  and 
only  because,  as  he  then  well  knew,  the  act  of  de- 
fendant Bank  in  paying  to  defendant  Dulien  the 
said  sum  of  $214,000  had  caused  title  to  said  wire 
to  pass  to  plaintiff. 

3.  Defendant  Bank  alleges  that  by  reason  of  the 
foregoing  facts  plaintiff  was  and  is  estopped  to 
assert  or  claim  the  damages  alleged  in  the  complaint 
against  defendant  Bank  by  reason  of  the  alleged 
fact  that  defendant  Bank  paid  out  said  sum  of 
$214,000  to  defendant  Dulien  in  disregard  or  vio- 
lation of  said  letter  of  credit  or  the  instructions 
given  by  plaintiff  to  defendant  Bank,  and  defendant 
Bank  prays  the  judgment  of  this  Court  whether 
plaintiff,  having .  accepted  said  wire  and  appro- 
priated to  his  own  use  portions  thereof  as  owner 
thereof,  ought  to  be  allowed  to  claim  or  assert  that 
defendant  Bank,  by  making  the  very  payment  which 
enabled  him  successfully  to  assert  ownership  to  said 
portions  of  said  wire,  is  liable  for  damages  to  plain- 
tiff as  alleged  in  said  complaint. 

Wherefore,  defendant  Bank  prays  judgment  as 


i 


vs.  J.  B,  Londono,  etc,  87 

in  its  answer  and  in  its  cross-complaint  herein  set 
forth. 

COSGROVE,  CRAMER, 
DIETHER  &  RINDGE, 

By  /s/  JOHN  N.  CRAMER, 
Attorneys  for  Defendant  Citizens  National  Trust 
&  Savings  Bank  of  Los  Angeles.  [162] 

EXHIBIT    A 

(Letterhead) 
Thomas  S.  Bunn 

Dulien  Steel  Products,  Inc., 
11611  South  Alameda, 
Los  Angeles,  California; 

Matson  Navigation  Company, 
523  West  Sixth  Street, 
Los  Angeles,  California ; 

Citizens  National  Trust  &  Savings  Bank, 
457  South  Spring  Street, 
Los  Angeles  13,  California. 

Gentlemen : 

This  letter  will  confirm  the  understanding  reached 
yesterday  between  Dulien  Steel  Products,  Inc.,  J.  B. 
Londono,  Matson  Navigation  Company  and  the 
Citizens  National  Trust  and  Savings  Bank  of  Los 
Angeles,  that,  adverse  and  conflicting  claims  exist 
among  the  undersigned  growing  out  of  the  purchase, 
sale,  shipment,  delivery,  condition  and  ownership 
of  barbed  wire  shipped  by  Dulien  to  Los  Angeles, 
of  which  approximately  1,000  tons  now  remain  on 
the  dock  at  Pier  A  in  Long  Beach;  that  Londono, 
acting  in  the  interest  of  all  the  undersigned,  shall 
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forthwith  negotiate  for  the  sale  of  said  approxi- 
mately 1,000  tons  of  said  barbed  wire,  but  shall 
actually  sell  the  same  only  with  the  written  ap- 
proval of  each  of  the  undersigned  as  to  prices, 
terms  and  conditions  of  sale;  that  the  net  proceeds 
of  such  sale  or  sales  shall  be  first  paid  to  Londono 
and  applied  by  him  to  the  extent  necessary  upon 
his  indebtedness  to  the  undersigned  bank;  and  that 
this  agreement  and  such  sale  shall  be  wholly  without 
prejudice  to  the  rights,  claims,  denials,  and  defenses 
of  each  of  the  midersigned  against  the  others  or 
any  of  them  in  respect  to  said  adverse  and  con- 
flicting claims. 

Very  truly  yours, 

/s/  THOMAS  S.  BUNN, 

Attorney  for  J.  B.  Londono. 

CITIZENS  NAT'L  TRUST  & 
SAVINGS  BANK, 
By  /s/  H.  D.  IVEY, 
Pres. 

Approved  and  Agreed  to : 

DULIEN  STEEL  PRODUCTS 
INC., 

By  /s/  E.  S.  GRENSTEIN. 

US  MARITIME  COMMISSION, 
MATSON  NAVIGATION  COM- 
PANY, 

Berth  Agents ; 

By  /s/  J.  B.  BANNING,  JR. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  January  16,  1950.  [164]  11 
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[Title  of  District  Court  and  Cause.] 

CROSS-COMPLAINT  OF  MATSON 
NAVIGATION  COMPANY 

Defendant  and  cross-defendant  Matson  Naviga- 
tion Company  (hereinafter  called  Matson),  for  a 
cross-claim  against  defendants  and  cross-defendants 
Dulien  Steel  Products,  Inc.,  of  California,  a  corpora- 
tion, and  Dulien  Steel  Products,  Inc.,  a  corporation, 
by  stipulation  of  counsel  and  by  leave  of  court  first 
had  and  obtained,  files  this  its  cross-complaint  and 
alleges  as  follows : 

1.  In  the  third  alleged  cause  of  action  set  forth 
in  the  Complaint  of  the  plaintiff  herein,  the  said 
plaintiff  purports  to  assert  a  claim  against  Matson 
based  upon  the  alleged  issuance  by  Matson  of  an 
allegedly  false  bill  of  lading;  reference  is  hereby 
made  to  said  third  alleged  cause  of  action  for  the 
particulars  and  details  thereof. 

2.  The  shipment  of  barbed  wire  referred  to  in 
plaintiff's  Complaint  was  made  by  defendant 
Dulien  (as  said  term  '^defendant  Dulien"  is  defined 
in  paragraph  II  of  plaintiff's  first  alleged  cause  of 
action  and  which  said  term  is  at  all  times  herein- 
after used  as  so  defined),  through  one  Lacy  Hofius, 
who  at  all  pertinent  times  was  acting  as  the  duly 
authorized  agent  of  Dulien.  Said  Dulien  and  said 
Hofius,  at  the  time  that  the  latter  caused  the  ship- 
ment of  said  wire  to  be  made,  both  knew  the  actual 
condition  and  quality  of  all  of  said  wire  and  also 
knew  the  amount  thereof.   Neither  said  Dulien  nor 
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said  Hofius  at  any  time  disclosed  to  Matson  the 
actual  condition  and/or  quality  of  said  wire.  Said 
Hofius  personally  prepared  the  bills  of  lading  for 
said  wire  issued  by  Matson  in  its  capacity  as  agent 
for  the  United  States  of  America  as  such  capacity 
is  more  particularly  described  in  Matson 's  Answer 
herein,  reference  to  which  is  hereby  made.  Said  bills 
of  lading  including  the  bill  of  lading  referred  [174] 
to  in  plaintiff's  Complaint  and  Matson 's  Answer, 
were  presented  by  said  Hofius  to  Matson 's  agent  in 
Honolulu,  Castle  &  Cooke,  Ltd.,  completely  filled 
out  in  all  respects  except  for  the  amount  of  the 
freight  charges  which  were  thereupon  inserted  by  said 
Castle  &  Cooke,  Ltd.,  and  thereafter  said  bills  of 
lading  were  signed  by  one  R.  Arciero,  an  employee 
of  said  Castle  &  Cooke,  Ltd.,  on  behalf  of  Matson 
as  agent  for  the  master  of  the  vessel  and  handed  to 
said  Hofius.  At  the  time  that  said  bill  of  lading 
was  so  executed  and  delivered  to  said  Hofius,  no 
officer,  agent  or  employee  of  Matson  had  actually 
seen  said  wire  or  had  an  opportunity  to  check  the 
quantities  inserted  therein  by  said  Hofius. 

3.  By  reason  of  the  foregoing,  if  the  plaintiff 
herein  should  recover  a  judgment  against  Matson, 
it  is  entitled  to  be  reimbursed  by  Dulien  for  any 
amounts  which  it  is  compelled  to  pay  to  the  plain- 
tiff in  satisfaction  thereof. 

Wherefore,  defendant,  cross-defendant  and  cross- 
complainant  Matson  Navigation  Company  prays 
judgment  that,  in  the  event  that  plaintiff  herein 
shall  recover  judgment  against  it  and  it  shall  be 
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compelled  to  pay  any  amounts  to  the  plaintiff  in 
satisfaction  thereof,  it  may  recover  same  from  de- 
fendant and  cross-defendant  Dulien  and  that  it  may 
have  such  other  and  further  relief  as  to  the  court 
may  seem  just  and  proper  in  the  premises. 

BROBECK,  PHLEGER  & 
HARRISON, 

MORROW  &  TRIPPET, 

By  /s/  JOHN  C.  MORROW, 

Attorneys  for  Defendant,  Cross-Defendant  and 
Cross-Complainant  Matson  Navigation  Com- 
pany. 

Receipt  of  copy  acknowledged. 

[Endorsed] :    Piled  February  13,  1950.  [175] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  WAIVING  ANSWER  TO 
CROSS-COMPLAINT  OF  MATSON  NAVI- 
GATION COMPANY 

It  Is  Hereby  Stipulated  by  and  between  defend- 
ant and  cross-complainant  Matson  Navigation  Com- 
oany  and  defendants  and  cross-defendants  Dulien 
Steel  Products,  Inc.,  of  California  and  Dulien  Steel 
Products,  Inc.,  that  no  Answer  to  the  Cross-Com- 
plaint of  Matson  Navigation  Company  need  be 
served  or  filed,  and  that  each  and  all  of  the  allega- 
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tions  of  said  Coss-Complaint  may  be  deemed  denied 
by  said  cross-defendants  and  each  of  them. 

Dated  February  13,  1950. 

BROBECK,  PHLEGER  & 
HARRISON, 

MORROW  &  TRIPPET, 

By  /s/  JOHN  C.  MORROW, 

Attorneys   for   Defendant   and    Cross-Complainant 
Matson  Navigation  Company. 

/s/  JOSEPH  H.  DASTEEL, 
Attorney    for    Defendants    and    Cross-Defendants 
Dulien  Steel  Products,  Inc.,  of  California  and 
Dulien  Steel  Products,  Inc. 

[Endorsed] :    Filed  February  13,  1950.  [178] 


[Title  of  District  Court  and  Cause.] 

PRETRIAL  MEMORANDUM  OF  DEFENDANT, 
DULIEN  STEEL  PRODUCTS,  INC.,  OF 
CALIFORNIA 

Comes  Now  the  Defendant,  Dulien  Steel  Products, 
Inc.,  in  [179]  the  Above  Numbered  Action  and 
Files  This  His  Pretrial  Statement  of  Issues, 
Together  With  Authorities  as  Follows : 

I. 

Plaintiff  Alleges  That  the  Barbed  Wire  Sold  by 
Defendant  Was  Purchased  by  Sample,  This  Is  Not 
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True,  on  the  Contrary,  the  Evidence  Will  Show 
That  the  Plaintiff  in  Writing  (See  Exhibit  ^^A" 
of  Plaintiff's  Complaint)  Bargained  With  the  De- 
fendant Dulien  Steel  Products,  Inc.,  for  the  Pur- 
chase of  ^'Unused  Government  Surplus  Barbed 
Wire,  as  Purchased  by  Seller,  Dulien  Steel  Prod- 
ucts, Inc.,  from  Interior  Department  (U.  S.). 

The  Evidence  Will  Show  Further  That  This  Is 
Exactly  What  the  Plaintiff  Received.  [180] 

*  *     * 

List  of  Witnesses  and  Exhibits  to  Be  Offered  in 
Evidence  by  Defendant  Dulien  Steel  Products, 
Inc. 

It  is  obvious  that  defendant  cannot  be  certain 
List  of  Witnesses  and  Exhibits  to  Be  Offered  in 
the  trial  until  plaintiff  has  rested.  It  is  self-evident 
that  in  any  litigation  the  plaintiff  in  advance  of 
trial  is  better  prepared  than  any  defendant  to  state 
what  evidence  will  be  offered.  However,  it  is  now 
the  best  judgment  of  defendant,  Dulien  Steel  Prod- 
ucts, Inc.,  that  the  following  exhibits  will  be  offered 
on  its  behalf  and  the  following  witnesses  will  be 
called:  [182] 

*         4f  * 

Exhibits : 

*  *     * 

Bill  of  Lading  dated  July  2,  1946,  issued  by 
Matson  Navigation  Company  and  consigned  to 
Dulien  Steel  Products,  of  California. 
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Letter  of  Credit  dated  July  27,  1946,  issued 
by  Citizens  Bank  to  Dulien  Steel  Products,  Inc. 

Invoice  of  Dulien  Steel  Products,  Inc.,  dated 
July  29,  1946,  showing  sale  of  2000  tons  of 
barbed  wire  to  J.  B.  Londono. 

Cashier's  check  of  Citizens  Bank  dated  July 
29,  1946,  payable  to  Dulien  Steel  Products,  Inc. 

*  *     * 

Letter  of  July  29,  1946,  from  Dulien  Steel 
Products,  Inc.,  [183]  to  Mattoon  &  Co. 

*  -jt     * 

Letter  of  August  28,  1946,  from  L.  P. 
Stanley,  Dulien  Steel  Products,  Inc.,  to  Matson 
Navigation  Company. 

*  *     * 

Letter  dated  September  10,  1946,  and  signed 
by  Bank  on  September  18,  1946,  signed  by 
Dulien  Steel  Products,  [184]  Inc.,  Matson 
Navigation  Company  and  Citizens  Bank. 

JOSEPH  H.  DASTEEL, 

/s/  JOSEPH  H.  DASTEEL, 
Joseph  H  Dasteel,  Attorney  for  Dulien  Steel  Prod- 
ucts, Inc.,  of   California,   a   Corporation,   and 
Dulien    Steel    Products,    Inc.,    a    Corporation, 
Defendants. 

[Endorsed]:     Filed  February  13,  1950.  [185] 
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[Title  of  District  Court  and  Cause.] 

PRE-TRIAL  STATEMENT  AND  POINTS  AND 
AUTHORITIES  OF  PLAINTIFF  AND 
LIBELANT  J.  B.  LONDONO 

Statement  of  Facts 

Plaintiff  and  libelant,  hereinafter  called  ^*  Lon- 
dono," agreed  to  purchase  from  defendant  Dulien, 
and  Dulien  agreed  to  sell  to  him,  2700  tons  (but  later 
by  admitted  agreement  reduced  to  2000  tons),  of 
barbed  wire  at  $107.00  per  ton,  or  a  total  of  $214,- 
000.00.  The  sale  order  referred  to  the  wire  as  ^^ un- 
used Government  surplus  barbed  wire,  as  purchased 
by  seller  from  Interior  Department";  but  [186]  the 
sale  was  made  upon  actual  samples  of  good  wire 
free  from  rust  and  upon  Dulien 's  representations 
that  said  wire  belonged  to  Dulien  and  was  then  in 
transit  from  Honolulu  on  the  Matson  steamship 
White  Squall,  and  that  it  was  good  wire  in  all 
respects  equal  in  quality  to  said  samples. 

*         4f         * 

The  wire  delivered  to  Londono  by  defendant  Mat- 
son  was  81  tons  short  and  was  obviously  so  badly 
rusted  that  none  of  it  was  worth  the  Los  Angeles 
market  price  for  wire  such  as  was  warranted.  [187] 

*     *     * 

Londono  in  his  first  cause  of  action  sues  Dulien 
for  damages  for  breach  of  warranty;  in  his  second 
cause  of  action  he  sues  the  bank  for  damages  for  un- 
authorized payment  of  the  $214,000.00  without  ob- 
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taining  the  required  clean  order  bill  of  lading ;  and 
in  his  third  cause  of  action  he  sues  Matson  for 
damages  for  negligence  in  issuing  and  putting  into 
circulation  to  Londono's  detriment  a  false  bill  of 
lading,  and  a  freight  bill  which  enabled  the  bank  to 
mistake  it  for  a  bill  of  lading  and  thereby  make  the 
mistake  of  unauthorized  payment;  and  in  the  Ad- 
miralty suit  he  sues  the  United  States,  the  War 
Shipping  Administration  and  the  United  States 
Maritime  Commission  for  the  same  liability,  as 
principals,  as  Matson  had  as  agent,  i.e.  for  the  tort 
of  issuance  of  a  false  bill  of  lading. 

^     ^     * 

Issues 

I. 

(Against  Dulien) 

Dulien  is  liable  to  Londono  for  false  representa- 
tions and  breach  of  warranty  as  to  the  quantity, 
quality  and  condition  of  the  wire.  [189] 

■X-       -je-       * 

Points  and  Authorities 

I. 

(Dulien) 

Remedies  for  Breach  of  Warranty : 

Sec.  1789.  ''  (1)  Where  there  is  a  breach  of  war- 
ranty by  the  seller,  the  buyer  may,  at  his  elec- 
tion: [191] 

''  (b)  (Damages)  Accept  or  keep  the  goods 
and  maintain  an  action  against  the  seller  for 
damages  for  the  breach  of  warranty ; 
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^^(6)  (Measure  of  damages.)  The  measure  of 
damages  for  breach  of  warranty  is  the  loss  directly 
and  naturally  resulting  in  the  ordinary  course  of 
events  from  the  breach  of  warranty. 

**(7)  In  the  case  of  breach  of  warranty  of 
quality,  such  loss,  in  the  absence  of  special  circum- 
stances showing  proximate  damage  of  a  greater 
amount,  is  the  difference  between  the  value  of  the 
goods  at  the  time  of  delivery  to  the  buyer  and  the 
value  they  would  have  had  if  they  had  answered  to 
the  warranty." 

Sec.  1790.  ''Nothing  in  this  act  shall  affect  the 
right  of  the  buyer  or  the  seller  to  recover  interest 
or  special  damages  in  any  case  where  by  law  interest 
or  special  damages  may  be  recoverable,  or  to  re- 
cover money  paid  where  the  consideration  for  the 
payment  of  it  has  failed."  [192] 

*     *     * 

V. 

(Matson  and  United  States) 

The  Carrier  Was  Under  a  Duty  to  Cause  the  Bill  of 
Lading  to  Correctly  Show  ''the  Apparent  Order 
and  Condition  of  the  Goods." 

While  this  duty  had  existed  at  common  law  it  was 
specifically  declared: 

1.  By    Harter    Act    (February    13,    1893)    46 

U.S.C.A.  Sec.  193; 

2.  By  Federal  Bill  of  Lading  Act  (August  29, 

1916)  49  U.S.C.A.  Sec.  102,  p.  409;  and 
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3.     By  Carriage  of  Goods  by  Sea  Act  (Aj^ril  16, 
1936)  46  U.S.C.A.  Sec.  1303(3)  (c),  p.  850, 

and  by  the  provisions  of  46  U.S.C.A.  1303(4),  the 
latter  did  not  repeal  or  limit  the  application  of  49 
U.S.C.A.  Sec.  102;  and  for  a  failure  to  perform  that 
duty  the  carrier  is  liable  to  (a)  the  owner  of  the 
goods  covered  by  a  straight  bill  *  *  *  (Londono  in 
this  case  because  upon  the  bank's  unauthorized  pay- 
ment he  perforce  became  the  owner  thereof  al- 
though against  his  will),  or  (b)  the  holder  of  [195] 
an  order  bill,  who  has  given  value  in  good  faith, 
relying  upon  the  description  therein  of  the  goods  for 
damages  caused  by  *  ^  ^  their  failure  to  corre- 
spond with  the  description  thereof  in  the  bill  at 
the  time  of  the  issue.  (49  U.S.C.A.  102).  [196] 

4f  *         -X- 

Dated  February  13,  1950. 

Respectfully  submitted, 

/s/  THOMAS  S.  BUNN, 

Attorney  for  J.  B.  Londono, 
Plaintiff  and  Libelant. 

[Endorsed] :     Filed  February  13, 1950.  [203] 
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[Title  of  District  Court  and  Cause.] 

SECOND  AMENDMENT  TO  ANSWER  OF  DE- 
FENDANT CITIZENS  NATIONAL  TRUST 
&  SAVINGS  BANK  OF  LOS  ANGELES 

Comes  now  the  defendant,  Citizens  National  Trust 
&  Savings  Bank  of  Los  Angeles,  and  leave  of  Court 
being  first  had  and  obtained,  files  this  its  Second 
Amendment  to  its  Answer,  and  alleges : 

Sixth  Separate  and  Complete  Defense 

1.  On  July  20,  1946,  a  bill  of  lading,  designated 
L.A.  29,  dated  July  12,  1946,  covering  the  shipment 
of  wire  mentioned  in  Paragraph  VI  of  the  First 
Cause  of  Action  in  the  Complaint  herein,  incor- 
porated in  plaintiff's  Second  Cause  of  Action  by 
Paragraph  I  thereof,  was  issued  to  defendant 
Dulien.  Said  bill  of  [216]  lading  was  not  for  2,000 
tons  of  barbed  wire,  the  amount  of  barbed  wire 
mentioned  in  the  modification  agreement  between 
plaintiff  and  defendant  Dulien,  as  alleged  in  said 
Paragraph  VI,  and  as  admitted  in  Paragraph  4  of 
the  second  defense  of  defendant's  said  answer,  but 
on  the  contrary,  was  for  4,599,948  pounds  of  barbed 
wire,  or  approximately  2,300  tons.  In  said  bill  of 
lading  defendant  Dulien  was  both  the  consignor  and 
the  consignee  and  it  was  not  an  order  bill  of  lading. 
Said  bill  of  lading,  on  or  before  July  25,  1946,  was 
delivered  to  defendant  Dulien. 


100  Citizens  N.T.&S.  Bank  ofRA. 

2.     On  July  27,  1946,  the  day  on  which  plaintifE 
executed  his  application  for  a  commercial  letter  of 
credit   (Exhibit  B  to  the  Complaint  herein)    and 
defendant  bank  accepted  said  application,  as  alleged 
in  Paragraph  VII  of  the  First  Cause  of  Action  of 
said  Complaint,  incorporated  in  plaintiff's  Second 
Cause  of  Action  by  Paragraph  I  thereof,  a  condition 
in  the  contract  between  plaintiff  and  defendant  bank 
created  by  said  application  for  commercial  letter  of 
credit,  and  said  bank's  acceptance  thereof,  to  wit: 
that  the  drafts  should  be  accompanied  by  a  full  set 
of  clean  ocean  bills  of  lading  made  out  to  order 
endorsed  in  blank,  freight  prepaid,  evidencing  ship- 
ment of  2,000  tons  of  barbed  wire,  was  impossible, 
of  performance,  and  at  all  times  thereafter  remained 
impossible   of   performance.    A    condition   in   said 
letter  of  credit  (Exhibit  C  to  the  Complaint)  to  wit: 
that  the  drafts  must  be  accompanied  by  a  full  set 
clean  on  board  ocean  bills  of  lading  made  out  to 
order,  blank  endorsed,  marked  freight  prepaid,  evi- 
dencing shipment  of  2,000  tons  of  barbed  wire,  was^ 
impossible  of  performance,  and  at  all  times  there- 
after remained  impossible   of  performance.    Eachi 
of  said  conditions  was  and  is  void  and  of  no  force  ^ 
or  effect;  but  said  contract  between  plaintiff  and 
defendant  bank,  excepting  only  as  to  said  void  con- 
dition, remained  in  full  force  and  effect. 

Wherefore,  defendant  prays  judgment  as  in  its- 
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answer  [217]  and  in  its  cross-complaint  herein  set 
forth. 

COSGROVE,  CRAMER, 
DIETHER  &  RINDGE, 

By  /s/  JOHN  N.  CRAMER, 
Attorneys  for  Defendant  Citizens  National  Trust  & 
Savings  Bank  of  Los  Angeles. 

[Endorsed] :     Filed  April  18,  1950.  [218] 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS  AND 
FOR  NON-SUIT 

Come  Now  the  defendant  Dulien  Steel  Products, 
Inc.,  of  California,  a  corporation,  and  the  defendant 
Dulien  Steel  Products,  Inc.,  a  corporation,  by  their 
attorney,  Joseph  H.  Dasteel,  Esq.,  and  move  the 
court  that  the  plaintiff's  complaint  herein  be  dis- 
missed, and  that  a  judgment  of  non-suit  be  granted, 
upon  the  following  grounds,  to  wit : 

1.  That  the  evidence  introduced  by  plaintiff  is 
insufficient  to  support  the  allegations  contained  in 
the  complaint,  for  the  following  reasons  and  in  the 
if  oUowing  particulars : 

A.  That  the  plaintiff's  attempt  to  introduce  parol 
evidence  to  alter  or  change  the  terms  of  the  written 
[Contract  is  inadmissible. 

I    B.     That  the  plaintiff's  attempt  to  show  a  sale  by 
sample  falls  because  the  language  in  the  written 
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contract  is  inappropriate  to  express  a  warranty  of 
quality  by  sample  or  otherwise. 

C.  That  the  plaintiff  received  exactly  what  he 
bargained  for,  both  as  to  quality  and  quantity. 

D.  That  the  plaintiff  accepted  delivery  and  took 
control  of  the  specified  goods.  [220] 

*     *     * 

Dated  May  8,  1950. 

Respectfully  submitted, 

/s/  JOSEPH  H.  DASTEEL, 
Attorney  for  Defendant  Dulien  Steel  Products  Co., 
Inc. 

[Endorsed] :     Filed  May  23, 1950.  [228] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  FOR  ORDER  PER- 
MITTING DEFENDANT  DULIEN  STEEL 
PRODUCTS,  INC.,  OF  CALIFORNIA,  A 
CORPORATION,  AND  DEFENDANT 
DULIEN  STEEL  PRODUCTS,  INC.,  A  COR- 
PORATION, TO  FILE  CROSS-COMPLAINT 
AGAINST  MATSON  NAVIGATION  COM- 
PANY, A  CORPORATION 

To:  Thomas  S.  Bunn,  Esq.,  Attorney  for  Plaintiff. 

To:  Messrs.  Morrow  &  Trippet,  Attorneys  for  De- 
fendant Matson  Navigation  Company. 

You  and  Each  of  You  Will  Please  Take  Notice 
that  the  defendants  Dulien  Steel  Products,  Inc.,  of 
California,  a  corporation,  and  Dulien  Steel  Products, 
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Inc.,  a  corporation,  will  move  [229]  the  above- 
entitled  court,  in  the  court  room  of  the  Honorable 
Peirson  Hall,  District  Judge,  in  the  Federal  Courts 
and  Post  Office  Building,  Los  Angeles,  California,  on 
Wednesday,  May  24,  1950,  at  the  hour  of  10:00  a.m. 
of  said  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  an  order  granting  them  leave  to  file  a 
cross-complaint  against  the  defendant  Matson  Navi- 
gation Company,  a  copy  of  which  proposed  cross- 
complaint  and  affidavit  are  annexed  hereto. 

Said  motion  will  be  made  upon  the  ground  that 
evidence  has  been  introduced  in  the  trial  regarding 
negligent  acts  on  the  part  of  the  defendant,  Matson 
Navigation  Company,  that  w^ere  unknown  to  de- 
fendants Dulien  prior  to  the  time  of  the  trial  of  this 
action,  and  therefore  this  motion  is  made  on  the 
further  ground  that  the  defendants  Dulien  herein 
may  amend  their  pleadings  and  file  supplemental 
pleadings  in  the  form  of  a  cross-complaint,  as  pro- 
vided by  Rules  15(b)  and  15(c)  of  Federal  Jurisdic- 
tion and  Procedure. 

*     *     * 

Wherefore,  defendants  Dulien  ask  that  the  court 
make  said  order. 

Dated  May  23,  1950. 

/s/  JOSEPH  H.  DASTEEL, 
Attorney   for  Defendants   Dulien   Steel   Products, 
Inc.,  of  California  and  Dulien  Steel  Products, 
Inc.  [230] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  JOSEPH  H.  DASTEEL 

State  of  California, 
County  of  Los  Angeles — ss. 

Joseph  H.  Dasteel,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  an  attorney  at  law,  duly  ad- 
mitted to  practice  in  all  of  the  courts  of  this  state, 
and  resides  in  the  county  and  state  aforesaid;  that 
he  is  the  attorney  of  record  for  the  defendants, 
Dulien  Steel  Products,  Inc.,  of  California  and 
Dulien  Steel  Products,  Inc.,  in  the  above-entitled 

action.  [231] 

*     *     * 

That  the  said  acts  of  the  said  Matson  Navigation 
Company  contributed  and  were  the  proximate  cause 
of  plaintiff's  action  against  the  defendants  Dulien 
Steel  Products,  Inc.,  of  California  and  Dulien  Steel 
Products,  Inc.  as  set  forth  in  the  third  cause  of 
action  in  plaintiff's  complaint  on  page  13,  Para- 
graph IV,  wherein  it  is  alleged  that  the  defendants 
Dulien  and  Matson  Navigation  Company  caused 
said  [232]  wire  to  be  unloaded  onto  the  dock  without 
segregation  as  to  quality. 

*  -X-         4t 

/s/  JOSEPH  H.  DASTEEL. 

Subscribed  and  sworn  to  before  me  this  23rd  day 
of  May,  1950. 

[Seal]        /s/  HELEN  E.  VAN  BRUNT, 
Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

My  commission  expires  Aug.  17,  1952.  [233] 


I 
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[Title  of  District  Court  and  Cause.] 

CROSS-COMPLAINT  OF  DULIEN  STEEL 
PRODUCTS,  INC.,  OF  CALIFORNIA  AND 
DULIEN  STEEL  PRODUCTS,  INC. 

Come  Now  the  defendants  Dulien  Steel  Products, 
Inc.,  of  California,  a  corporation,  and  Dulien  Steel 
Products,  Inc.,  a  corporation,  hereinafter  called 
^^ Dulien,"  and  for  cross-complaint  against  the  de- 
fendant Matson  Navigation  Company,  a  corporation, 
and  by  leave  of  court  first  had  and  obtained,  file  this, 
their  cross-complaint,  and  allege : 

I. 

In  the  first  cause  of  action  in  the  complaint 
herein,  [234]  plaintiff  made  a  claim  against  defend- 
ants, Dulien  Steel  Products,  Inc.,  of  California,  a 
corporation,  and  Dulien  Steel  Products,  Inc.,  a  cor- 
poration, hereinafter  referred  to  jointly  and  sev- 
erally as  Dulien,  and  prayed  for  judgment  against 
said  defendant  in  the  sum  of  $197,552.66  plus  inter- 
est. For  the  particulars  thereof  reference  is  made 
to  the  First  Cause  of  Action  in  said  complaint  con- 
tained. 

*     *     * 

IV. 

That  the  plaintiff  is  seeking  damages  against  de- 
fendants Dulien  for  alleged  breach  of  warranty  in 
the  sale  of  certain  barbed  wire  and  is  also  seeking 
damages  against  the  defendant  Matson  Navigation 
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Company  for  the  issuance  of  an  alleged  false  bill 
of  lading  covering  said  barbed  wire. 

V. 

That  the  evidence  introduced  in  this  case  de- 
veloped the  [235]  fact  that  the  defendant  Matson 
Navigation  Company  contracted  to  ship  two  lots 
of  barbed  wire  for  the  defendants  Dulien  on  the 
steamship  ^^  White  Squall"  which  was  loaded  in 
Honolulu  and  contained  the  two  shipments  of  barbed 
wire  on  two  separate  bills  of  lading,  one  being  No. 
LA-22  and  marked  ^^ Notify  Gonzales  and  Blanco" 
and  the  other  being  bill  of  lading  No.  LA-29,  a 
straight  bill  of  lading  marked  ^^  consigned  by  shipper 
to  shipper,"  that  regardless  of  the  fact  that  there 
were  two  bills  of  lading  and  separate  shipments  of 
barbed  wire  for  each  bill  of  lading,  that  the  said 
Matson  Navigation  Company  loaded  all  of  the  wire 
aboard  ship  and  mixed  same  up  without  any  segre- 
gation as  to  the  two  different  bills  of  lading,  making 
it  difficult  to  segregate  the  same  upon  arrival  at 
destination,  namely,  Long  Beach,  California.  [236] 


Wherefore,  defendants  and  cross-complainants 
Dulien  pray  judgment  that  in  the  event  plaintiff 
herein  shall  recover  judgment  against  them  and 
in  the  event  cross-complainants  Dulien  shall  be 
compelled  to  pay  any  amounts  to  the  plaintiff  in 
satisfaction  thereof  that  the  defendants  and  cross- 
complainants  Dulien  recover  same  from  the  cross- 
defendant  Matson  Navigation  Company,  and  that 
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they  may  have  such  other  and  further  relief  as  to  the 
court  may  seem  just  and  proper  in  the  premises. 

/s/  JOSEPH  H.  DASTEEL, 
Attorney  for  Defendants  and  Cross-Complainants 
Dulien  Steel  Products,  Inc.,  of  California  and 
Dulien  Steel  Products,  Inc. 

[Endorsed] :     Piled  May  24,  1950.  [237] 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  STRIKE  TESTIMONY  OP 
PLAINTIPP^S  WITNESSES 

Come  Now  the  defendants,  Dulien  Steel  Products, 
Inc.,  of  California  and  Dulien  Steel  Products,  Inc., 
and  move  the  court  that  all  of  the  parol  and  other 
testimony  and  evidence  offered  by  plaintiff's  wit- 
nesses referring  to  or  tending  to  change  the  terms  of 
the  written  sales  contract,  namely.  Plaintiff's  Ex- 
hibits No.  2  and  2a,  also  referred  to  as  ''Defendant 
Dulien 's  Sales  Order  No.  LA-712,"  dated  July  12, 
1946,  be  stricken  from  the  record. 

Dated:     May  24,  1950. 

/s/  JOSEPH  H.  DASTEEL, 
Utorney   for   Defendants   Dulien    Steel   Products, 
Inc.,  of  California  and  Dulien  Steel  Products, 
Inc. 

,    [Endorsed]  :     Filed  May  25,  1950.  [238] 
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[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  COMPLAINT 

(To  Third  Cause  of  Action  Against  Defendant, 
Matson  Navigation  Company) 

Leave  of  Court  having  been  first  had  and  obtained 
so  to  do  in  the  course  of  trial  hereof,  plaintiff  files 
as  of  May  26,  1950,  this  Amendment  to  the  Com- 
plaint, to  include  the  following  additional  paragraph 
VI  as  a  part  of  plaintiff's  Third  Cause  of  Action, 
against  defendant,  Matson  Navigation  Company, 
and  alleges: 

Third  Cause  of  Action 
(Matson) 

VI. 

That  for  the  reasons  alleged  in  paragraphs  II  and 
III  hereof  the  representations  contained  in  said 
bill  of  lading  as  [239]  to  the  apparent  good  order 
and  condition  of  said  barbed  wire  and  as  to  the( 
quantity  thereof  were  false.  That  plaintiff  is  in- 
formed and  believes  and  upon  that  ground  alleges 
that  the  bank  made  said  $214,000.00  payment  tci 
Dulien  without  receiving  any  bill  of  lading  what-; 
ever ;  but  that  the  bank  contends  that  said  pa}TQen 
was  made  upon  the  delivery  to  it  by  Dulien  of,  an(i 
upon  the  bank's  reliance  upon,  said  clean  straight 
bill  of  lading  issued  by  Matson  as  above  alleged  m 
Paragraph  II  hereof.  Therefore,  plaintiff  allege^J 
that  if  the  bank  did  receive  such  false  bill  of  lading 
and  did  pay  Dulien  in  reliance  thereon  and  if  this 
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Court  so  finds,  then  by  reason  of  the  issuance  of 
such  false  bill  of  lading  by  Matson  and  the  placing 
of  it  in  circulation  in  commerce  to  plaintiff's  detri- 
ment, and  by  reason  of  Matson 's  failure  to  deliver 
to  plaintiff  barbed  wire  of  the  quality  and  quantity 
described  and  set  forth  in  said  bill  of  lading,  defend- 
ant Matson  is  further  liable  to  plaintiff  jointly  and 
severally  with  Dulien  and  the  bank  for  the  loss  and 
damage,  totaling  $131,552.66,  plus  interest  thereon, 
claimed  by  plaintiff  in  paragraph  IV  hereof. 

Wherefore,  plaintiff  asks  judgment  as  in  the  origi- 
nal complaint  prayed. 

/s/  THOMAS  S.  BUNN, 

Attorney  for  Plaintiff. 

«■■., 

[Endorsed] :     Filed  May  31,  1950.  [240] 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS  PURSUANT  TO 
RULE  41(b) 

Defendant,  Citizens  National  Trust  &  Savings 
Bank  of  Los  Angeles,  moves  the  Court,  pursuant  to 
Rule  41(b)  of  the  Federal  Rules  of  Civil  Procedure, 
for  a  judgment  of  dismissal  of  this  action  against 
said  defendant  bank  upon  the  merits,  upon  the 
ground  that  plaintiff  has  shown  no  right  to  relief. 

;    The  defendant  assigns  in  support  of  said  motion 
the  following : 

1.     The    contract   between    defendant   bank    and 


110  Citizens  N,T.&S.  Bank  ofL.A. 

plaintiff  for  letter  of  credit  of  $214,000.00  specifi- 
cally provides  that  defendant  bank  shall  not  be 
liable  for  the  damages  claimed  by  plaintiff. 

2.  The  contract  between  defendant  bank  and 
plaintiff  for  said  letter  of  credit  clearly  shows  that 
the  damages  claimed  by  plaintiff  were  not  in  con- 
templation of  the  parties. 

3.  Plaintiff's  alleged  damage  has  not  been  shown 
to  have  [241]  been  proximately  caused  by  any  act 
of  defendant  bank. 

4.  All  of  the  damages  claimed  by  plaintiff  were; 
caused  by  the  intervening  acts  of  third  parties  audi 
defendant  bank  is  not  responsible  therefor. 

5.  Plaintiff  accepted  the  wire  and  the  documents 
on  which  defendant  bank  paid  the  letter  of  credit 
with  full  knowledge  of  the  condition  of  the  wire  anc 
of  the  character  of  said  documents,  and  as  a  resul 
plaintiff  is  estopped  to  claim  that  defendant  bani 
did  not  comply  with  the  terms  of  its  contract. 

6.  Plaintiff  did  not  rely  on  said  letter  of  credi' 
in  purchasing  wire  from  Dulien. 

7.  Defendant  bank  is  not  responsible  for  dam- 
ages claimed  by  plaintiff  resulting  from  his  owi 
failure  to  take  advantage  of  the  favorable  provision^ 
of  his  contract  with  Dulien  or  as  modified  on  Angus 
5,  1946. 

8.  Damages  claimed  by  plaintiff  are  not  clearlj 
shown  to  be  ascertainable  in  both  nature  and  origin 

9.  At  the  time  said  letter  of  credit  was  purchaseq 
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and  at  all  times  thereafter  it  was  impossible  for 
defendant  bank  to  have  secured  clean,  order  bill  of 
lading  for  2,000  tons  of  wire  shipped  from  Honolulu 
to  Long  Beach. 

Dated:     June  1,  1950. 

COSGROVE,  CRAMER, 
DIETHER  &  RINDGE, 

By  /s/  LEONARD  A.  DIETHER, 
Attorneys  for  Defendant,  Citizens  National  Trust  & 
Savings  Bank  of  Los  Angeles. 

[Endorsed] :     Filed  June  1,  1950.  [242] 


[Title  of  District  Court  and  Cause.] 

SECOND  AMENDMENT  TO  COMPLAINT 

Comes  Now  the  Plaintiff,  and  leave  of  Court  be- 
ing first  had  and  obtained,  makes  the  following 
amendments  to  the  complaint : 

In  First  Cause  of  Action 

In  paragraph  11(a)  on  page  2,  line  8,  after  the 
word  California,  inserts  the  following  language: 
4i*  *  *  ^^^  ^^^^  ^^  ^Yi  times  herein  mentioned 
defendant  Dulien  Steel  Products,  Inc.,  was  and 
now  is  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State 
of  Washington  and  authorized  to  do  [247]  busi- 
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ness  and  doing  business  in  the  State  of  Califor- 
nia/^ [Allowed.]* 

In  paragraph  VIII,  on  page  6,  line  2,  inserts  after 
the  word  bank,  the  word  ^^negligently."   [Allowed.] 

In  paragi'aph  X,  on  page  7,  line  13,  after  the  word 
county,  inserts  the  words  ^^for  export,  for  domestic 
use,  or  for  junk.''  [Allowed.] 

In  paragraph  XI,  on  page  7,  line  20,  after  the 
word  county,  inserts  the  words  *'for  export." 
[Allowed.] 

In  paragraph  XII,  on  page  8,  line  15,  after  the 
word  wire,  inserts  the  words  ^*for  export."  [Al- 
lowed.] 

In  paragraph  XVI,  on  page  11,  line  15,  after  the 
word  value,  inserts  the  w^ords  ^^for  export."  [Al- 
lowed.] 

In  Second  Cause  of  Action 
(Bank) 

In  paragraph  IV,  on  page  13,  line  13,  after  the 
word  county,  inserts  the  words  **for  export."  [Al- 
lowed.] 

In  paragraph  V,  on  page  14,  line  12,  after  the 
word  plaintiff,  insert  the  words  *^for  export."  [Al- 
lowed.] 

In  paragraph  VII,  on  page  14,  inserts  between 


*[The  words  allowed  and  disallowed  appearing  in 
brackets  in  this  Second  Amendment  to  Complaint 
appear  in  longhand  in  the  margin  of  the  original, 
initialed  H.] 
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lines  29  and  30,  the  following  new  matter:    [Al- 
lowed.] 

^*and  that  plaintiff  then  had  a  customer  in  Co- 
lombia, whose  name  was  known  to  defendant 
bank,  ready,  able  and  willing  to  pay  plaintiff 
$160.00  per  ton  c.i.f .  Colombian  Port  for  1,000 
tons  of  galvanized  wire  from  said  shipment"; 
In  paragraph  VII,  page  14,  line  31,  after  the 

word  value,  at  the  end  of  the  line,  inserts  the  words 

**for  export."   [Allowed.] 

In  paragraph  X  on  page  16,  lines  4  to  6,  revises 

the  language  to  read  as  follows : 

^^and  by  reason  of  the  delivery  to  plaintiff  of 
wire  other  than  and  different  from  what  plain- 
tiff would  have  been  entitled  to  under  the  docu- 
ments called  for  by  said  letter  of  credit,  plain- 
tiff had  been  damaged."  [Disallowed.] 
On  page  19  adds  new  paragraph  to  said  Second 

Cause  of  Action  (Bank)  to  be  numbered  XIII  and 

to  read  as  follows: 

XIII. 

'*That  defendant  bank  contends  and  will  through- 
out the  trial  of  this  cause  contend,  that  the  bank 
did  receive  from  Dulien  when  said  $214,000.00  pay- 
ment was  made,  a  clean  straight  bill  of  lading.  That 
plaintiff  has  above  alleged  in  paragraph  II  hereof, 
and  here  reiterates,  that  defendant  bank  did  not 
receive  any  bill  of  lading  whatever.  By  reason  of 
the  fact  that  until  this  cause  is  determined  plaintiff 
cannot  know  certainly  whether  or  not  the  bank  did 
receive  such  clean  straight  bill  of  lading,  or  any  bill 
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of  lading,  plaintiff  further  alleges  that  even  if  the 
bank  did  receive  the  clean  straight  bill  of  lading 
which  it  claims  it  did  receive  and  did  pay  thereon, 
nevertheless  such  receipt  thereof  and  payment 
thereon  by  the  bank  were  in  violation  of  plaintiff's 
instructions  as  contained  in  said  letter  of  credit ;  and 
that  plaintiff's  loss  on  account  of  such  violation  of 
his  said  instructions  was  the  same  as  is  set  forth  in 
detail  in  paragraph  X  hereof."  [Allowed.] 

And  likewise  on  page  19  adds  new  paragraph  to 
Second  Cause  of  Action  (Bank),  to  be  numbered 
XIV,  and  to  read  as  follows : 

XIV. 

**That  the  consideration  for  the  $535.00  service 
charge  made  by  the  defendant  bank  against  plaintiff, 
and  included  in  the  amount  of  the  [249]  promissory 
note  for  $54,535.00  given  by  plaintiff  to  the  bank, 
failed  in  that  plaintiff's  instructions  to  the  bank 
were  not  carried  out  and  therefore  the  service  for 
which  said  charge  was  made  was  not  performed." 
[Allowed.] 

/s/  THOMAS  S.  BUNN, 

Attorney  for  Plaintiff. 

[Endorsed] :     Filed  June  14,  1950.  [250] 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OF  POINTS  AND  AUTHORI- 
TIES IN  SUPPORT  OF  CROSS-COM- 
PLAINT OF  DEFENDANT  AND  CROSS- 
CLAIMANT,  CITIZENS  NATIONAL 
TRUST  &  SAVINGS  BANK  OF  LOS  AN- 
GELES 

*         *         * 

Points  and  Authorities 
II. 
The  Judgments  as  Ordered  by  the  Court  Give  Plain- 
tiff a  Double  Recovery  to  the  Extent  of  the 
Bank's  Counterclaim.  This  Unjust  Enrich- 
ment of  the  Plaintiff  Can  Be  Avoided  by  Sub- 
rogating the  Bank  to  Plaintiff's  Judgment 
Against  Dulien. 

In  addition  to  assessing  damages  for  lost  profits 
in  the  principal  amount  of  $76,000  against  Dulien 
the  Court  assessed  additional  items  of  damage  of 
$105,699.37  (supra,  page  3,  line  10),  or  a  total  of 
$181,699.37  (supra,  page  3,  line  15).  These  addi- 
tional damages  of  $105,699.37  equal  the  same  amount 
as  that  assessed  against  the  bank  before  deducting 
its  counter  claim  in  the  principal  amount  of  $14,- 
609.10  (supra,  page  3,  lines  10,  13,  and  15). 

Plaintiff's  note  to  the  bank  which  was  the  basis 
of  the  bank's  counter  claim,  will  be  cancelled  by  the 
judgment.  The  plaintiff  will  thereby  have  received 
from  the  bank  a  benefit  in  the  principal  amount  of 
$14,609.10,  plus  interest.  If,  in  addition,  plaintiff 
cohects,  either  from  Dulien,  or  partly  from  Dulien 
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and  partly  from  the  bank,  the  amount  of  $181,699.37 
(supra,  page  3,  line  15)  He  Will  Have  Had  a  Double 
Recovery  in  the  Amount  of  the  Bank's  Counter- 
claim, as  the  following  computation  shows :  , 

Paid  by  Dulien  alone,  or  Dulien  and 
the  bank,  the  sum  of $181,699.37| 

Plus  cancellation  of  the  bank's  note 
in  the  principal  sum  of 14,609.10! 

Makes  a  total  (excluding  interest) 
^f  $196,308.14 

Irrespective  of  whether  Dulien  pays  the  entire 
judgment  against  it,  or  whether  the  bank  pays  the 
judgment  against  it  and  Dulien  pays  the  balance, 
the  fact  still  remains  that  the  plaintiff  will  not  only 
have  the  benefit  of  having  his  note  paid,  but  will 
have  a  judgment  equivalent  to  the  amount  of  said 
note  against  Dulien.  | 

We  assume  that  the  Court  has  no  intention  of  per^, 
mitting  plaintiff  to  make  a  double  recovery  of  any^ 
part  of  the  amount  found  to  be  owing  to  him.  YetJ 
such  is  the  result  of  the  judgments  ordered  by  th^ 
Court  on  Friday  evening,  June  16,  1950.  How  caii 
this  unjust  enrichment  of  the  plaintiff  be  prevented^ 
There  are  two  possible  ways : 

(a)  Defendant  and  cross-defendant  Dulien 
probably  claim  that  the  judgment  against  it  shoul 
be  reduced  by  the  amount  of  the  bank's  countei 
claim.  The  answer  to  this  is  simple.  There  was 
counterclaim  in  favor  of  Dulien  against  Londoi 
and  if  there  had  been,  none  was  pleaded.   The  Coui 
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has  held  that  the  acts  of  Dulien  have  caused  prin- 
cipal damages  to  plaintiff,  amounting  to  $181,699.37. 
Why  should  these  be  diminished  because  of  the  mere 
fact  that  Londono  owed  the  bank  some  money  on  a 
note  ?  If  Londono  had  paid  the  note,  there  would  be 
no  question  but  that  under  the  decision  of  the  Court 
Dulien  would  be  liable  to  Londono  in  the  principal 
sum  of  $181,699.37.  Why  should  the  mere  fact  that 
Londono  failed  to  pay  his  note  to  the  bank  inure  to 
the  benefit  of  Dulien?  Moreover,  should  the  Court 
grant  a  new  trial  as  to  the  bank,  or  should  the  judg- 
ment against  the  bank  be  reversed  on  appeal,  and 
on  such  new  trial,  or  as  a  result  of  such  appeal  it  is 
determined  that  the  bank  is  not  liable  to  Londono, 
the  bank  would  then  be  entitled  to  a  judgment 
against  Londono  for  the  amount  of  its  counterclaim. 
If  the  Court,  in  order  to  prevent  a  double  recovery 
by  the  plaintiff,  should  have  reduced  the  judgment 
against  Dulien  by  the  amount  of  the  bank's  counter- 
claim, then  if  the  judgment  against  Dulien  became 
final,  the  present  situation  would  be  reversed  and  the 
plaintiff  would  have  to  pay  the  bank  the  amount  of 
its  counterclaim  and  still  have  the  judgment  in  his 
ifavor  against  Dulien  reduced  by  that  amount. 

There  is  another  method  by  which  plaintiff  will 
mot  be  unjustly  enriched  and  defendant  Dulien  will 
iQot  be  allowed  a  windfall,  and  this  method  we  urge, 
aamely: 

I  (b)  That  the  Court  declare  that  in  the  event  the 
judgment  against  the  bank  become  final, 

(1)     Out   of   moneys    collected   by   plaintiff 
from  defendant  Dulien  plaintiff  shall  hold  an 
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amount  equivalent  to  the  bank's  counterclaim 
($14,609.10  plus  interest)  in  trust  for  the  bank ; 
(2)  Or  if  the  plaintiff  shall  not  have  col- 
lected such  moneys  from  Dulien  the  bank  shall 
be  immediately  subrogated  to  the  plaintiff's 
rights  against  Dulien  in  an  amount  equivalent 
to  said  counterclaim. 

Under  this  plan  (b)  the  judgments  ordered  by  the 
Court  would  not  be  changed  by  reason  of  the  matters 
herein  discussed.  Plaintiff  would  not  be  unjustly 
enriched  because  he  would  hold  the  money  in  an 
amount  equivalent  to  the  bank's  counterclaim  in 
trust  for  the  bank. 

The  situation  discussed  under  this  Point  II  is  a 
condition  which  confronts  the  Court  and  the  parties 
at  the  present  time.  It  is  not  hypothetical.  The  rea- 
sons which  support  our  said  contention  are  the  same 
as  those  which  apply  to  the  residue  of  the  judgment 
for  which  authorities  will  be  cited  in  the  next  suc- 
ceeding point  of  this  brief  (Point  III). 


/s/  ALFRED  T.  MARSHALL. 
[Endorsed]  :     Filed  July  5,  1950. 


[Title  of  District  Court  and  Cause.] 

SUBSTITUTION  OF  ATTORNEYS 

The  defendants,  Dulien  Steel  Products,  Inc.,  of 
California,  a  corporation,  and  Dulien  Steel  Prod- 
ucts, Inc.,  a  corporation,  hereby  substitute  Joseph 
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H.  Dasteel,  Esq.,  and  Henry  S.  Dottenheim,  Esq., 
of  9538  Brighton  Way,  Beverly  Hills,  California,  as 
their  attorneys  in  the  place  and  stead  of  Joseph  H. 
Dasteel,  Esq. 

Dated  June  28,  1950. 

DULIEN  STEEL  PEODUCTS,  INC.,  OF  CALI- 
EORIA,  a  Corporation. 

DULIEN  STEEL  PRODUCTS,  INC.,  a  Corpora- 
tion. 

By  /s/  LOUIS  KLATZKER, 
Assistant  Secretary. 

We  hereby  consent  to  the  substitution  as  set  forth 
above. 

/s/  JOSEPH  H.  DASTEEL, 

/s/  HENRY  S.  DOTTENHEIM. 

Dated  June  28, 1950. 

[Endorsed]  :     Filed  July  11,  1950.  [251] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  cause  coming  on  regularly  for  trial  the  18th 
day  of  April,  1950,  before  the  above-entitled  Court, 
the  Honorable  Peirson  M.  Hall,  Judge,  presiding, 
in  consolidation  for  trial  with  Suit  in  Admiralty 
No.  8482-PH  entitled  J.  B.  Londono,  Libelant  vs. 
United  States  of  America,  United  States  Maritime 


120  Citizens  N,T.&S.  Bank  of  L.  A. 

Commission  and  War  Shipping  Administration, 
Respondents,  before  the  Court  without  a  jury,  a 
jury  having  been  specifically  waived  by  all  parties 
hereto;  Thomas  S.  Bunn,  appearing  as  counsel  for 
Plaintiff  and  Cross-Defendant,  J.  B.  Londono  and 
for  Libelant  J.  B.  Londono;  Joseph  H.  Dasteel, 
appearing  as  counsel  for  Defendants,  Cross-Com- 
plainants and  Cross-Defendants  Dulien  Steel  Prod- 
uct, Inc.,  of  California  and  Dulien  Steel  Products, 
Inc.,  hereinafter  collectively  [252]  referred  to  as 
Dulien,  Cosgrove,  Cramer,  Diether  &  Eindge,  by 
Leonard  A.  Diether  and  Jesse  R.  O  'Malley,  appear- 
ing as  counsel  for  defendant  and  cross-complainant 
Citizens  National  Trust  &  Savings  Bank  of  Los 
Angeles,  hereinafter  referred  to  as  the  Bank; 
Brobeck,  Phleger  &  Harrison,  by  Alan  W.  Aldwell, 
and  Morrow  &  Trippet,  by  Hubert  T.  Morrow,  John 
C.  Morrow  and  Thomas  F.  Hetherington,  appearing 
as  counsel  for  Defendant  and  Cross-Complainant 
Matson  Navigation  Company,  hereinafter  referred 
to  as  Matson;  and  Ernest  A.  Tolin,  United  States 
Attorney,  by  Bernard  B.  Laven,  Assistant  United 
States  Attorney,  appearing  as  counsel  for  Respond- 
ents, United  States  of  America,  United  States  Mari- 
time Commission  and  War  Shipping  Administra- 
tion, in  consolidated  Suit  in  Admiralty  No.  8482- 
PH;  Answers  having  been  filed  by  all  defendants 
and  respondents;  Cross-Complaints  having  been 
filed  by  the  Bank  against  plaintiff,  Dulien  and  Mat- 
son  and  by  Matson  against  Dulien,  all  of  said  cross- 
complaints  being  by  stipulation  deemed  denied  by 
the  respective  cross-defendants;  the  Bank's  original 
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Answer  having  been  prior  to  trial  by  permission  of 
the  Court  amended  by  its  First  and  Second  Amend- 
ments, and  the  plaintiff  during  the  course  of  the 
trial  being  permitted  to  amend  his  Complaint  by 
his  First  and  Second  Amendments  thereto,  filed 
herein  on  May  31,  1950,  and  June  14,  1950,  re- 
spectively, and  all  references  herein  to  the  said 
Complaint  and  said  Answer  of  the  Bank  being  to 
said  Complaint  and  said  Answer  as  amended;  the 
trial  having  continued  from  day  to  day  to  and  in- 
cluding June  16,  1950,  and  oral  and  documentary 
evidence  having  been  introduced  on  behalf  of  all 
parties  hereto;  and  the  Court  having  announced 
its  decision  from  the  bench  on  June  16,  1950,  and 
having  directed  the  preparation  of  Findings  of  Fact, 
Conclusions  of  Law  and  Judgment  herein;  and 
plaintiff  having  thereafter  on  the  21st  day  of  July, 
1950,  originally  submitted  proposed  Findings  of 
Fact,  Conclusions  of  Law  and  Judgment,  to  which 
written  objections  were  filed  by  the  several  defend- 
ants, [253]  and  a  three  day  hearing,  upon  due 
notice  to  all  parties,  having  been  held  by  the  Court 
upon  said  objections  on  September  28th,  29th  and 
30th,  1950,  at  which  hearing  all  parties  were  rep- 
resented ;  and  the  plaintiff  having  thereafter  re-sub- 
mitted Findings  of  Fact,  Conclusions  of  Law  and 
Judgment,  in  accordance  with  direction  of  the  Court 
at  the  conclusion  of  said  hearing  to  which  objec- 
tions were  filed  and  on  which  objections  another 
duly  noticed  hearing  was  held  by  the  Court  on 
November  2nd,  1950,  at  which  hearing  all  parties 
were  represented ;  and  the  Court  being  fully  advised 
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in  the  premises,  the  Court  now  makes  its  Findings 
of  Fact  as  follows,  to  wit : 

Findings  of  Fact 

I. 
That  at  the  time  of  the  filing  of  the  complaint  and 
at  all  times  mentioned  therein,  plaintiff  was  a  citi- 
zen of  and  resided  in  the  Eepublic  of  Colombia, 
South  America,  and  had  no  place  of  business  in 
the  United  States  of  America.  [254] 

II. 

(a)  That  at  all  times  in  the  complaint  mentioned 
defendant  Dulien  Steel  Products,  Inc.,  of  Califor- 
nia, was  and  now  is  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California,  and  appeared  and  filed  its  Answer 
herein  on  Aug.  27,  1947,  and  defendant  Dulien  Steel 
Products,  Inc.,  was  and  now  is  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Washington,  and  doing  business 
in  the  State  of  California,  and  appeared  and  filed 
its  Answer  herein  on  Aug.  27,  1947,  and  both  said 
Dulien  corporations  were  at  all  times  during  the 
trial  represented  by  Joseph  H.  Dasteel.  That  at 
all  times  in  the  complaint  mentioned  the  names  of 
defendants  Dulien  Steel  Products,  Inc.,  of  Califor- 
nia and  Dulien  Steel  Products,  Inc.,  were  used  in- 
terchangeably by  said  defendants  in  the  Dulien 
transactions  set  forth  in  the  complaint,  and  they 
are  hereinafter  referred  to  in  the  singular,  as 
Dulien,  unless  otherwise  herein  indicated. 
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(b)  That  at  all  times  in  the  complaint  mentioned 
the  defendant  Citizens  National  Trust  and  Savings 
Bank  of  Los  Angeles,  hereinafter  referred  to  as 
the  Bank,  was  and  now  is  a  National  Banking  As- 
sociation, organized  and  existing  under  the  laws  of 
the  United  States  of  America  and  located  and  hav- 
ing its  principal  place  of  business  within  the  juris- 
diction of  this  Court,  to  wit,  in  the  City  of  Los 
Angeles,  County  of  Los  Angeles,  State  of  Califor- 
nia, and  during  all  of  said  times  was  and  now  is 
engaged  in  the  general  banking  business  in  Los 
Angeles,  California. 

(c)  That  at  all  times  in  the  complaint  mentioned 
the  defendant  Matson  Navigation  Company,  here- 
inafter referred  to  as  Matson,  was  and  now  is  a 
corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  California  and 
having  its  principal  place  of  business  in  the  City 
of  San  Francisco,  California,  but  maintaining  also 
a  place  of  business  in  the  City  of  Los  Angeles. 

(d)  That  at  all  times  during  the  months  of  June, 
July,  [255]  August  and  September,  1946,  and  at 
all  times  material  to  the  above-entitled  action  the 
S.S.  White  Squall  was  a  merchant  vessel  and  was 
owned  and  operated  by  the  United  States  of 
America  acting  by  and  through  the  Administrator, 
War  Shipping  Administration,  and  by  his  or  its 
successor,  the  United  States  Maritime  Commission, 
and  at  all  such  times  said  vessel  was  assigned  by 
said  War  Shipping  Administration  and  said  United 
States  Maritime  Commission  to  Lykes  Bros.  Steam- 
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ship  Company  as  general  agent,  pursuant  to  the 
terms  and  conditions  of  the  standard  War  Shipping 
Administration  form  of  general  agency  agreement 
commonly  known  as  G.A.A.  4-4-42  and  published 
in  the  Federal  Register  and  in  Title  46  C.F.R. 
Cumulative  Supplement,  page  11427;  that  said 
vessel  was  assigned  by  the  United  States  of 
America,  acting  through  said  Administrator  and 
said  Maritime  Commission,  to  defendant  Matson 
Navigation  Company  as  berth  agent  under  and  pur- 
suant to  the  terms  and  conditions  of  the  berth 
agency  agreement  dated  January  1,  1944,  a  photo- 
static copy  of  which  was  admitted  in  evidence  as 
^*  Exhibit  61,"  for  the  voyage  from  Honolulu  to 
Los  Angeles-Long  Beach  which  is  involved  in  this 
action;  and  at  all  such  times  and  in  all  its  conduct 
hereinafter  mentioned  Matson  was  acting  under 
and  pursuant  to  said  berth  agency  agreement  and 
solely  as  berth  agent  for  the  United  States  of 
America  acting  by  and  through  the  Administrator, 
War  Shipping  Administration.  Such  agency  was 
disclosed  and  shown  on  the  face  and  back  of  bill 
of  lading  LA  29  and  was  also  disclosed  by  the  form 
of  said  berth  agency  agreement  which  was  published 
in  the  Federal  Register.  That  said  berth  agency 
agreement  was  in  full  force  and  effect  at  all  times 
during  the  years  1946  and  1947  and  at  all  times 
material  to  this  action.  Matson  was  not  at  any  such 
time  the  owner  of  or  the  operating  agent  for  said 
vessel. 

III. 
That  on  July  11,  1946,  at  Los  Angeles,  Dulien, 
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by  E.  S.  Grinstein,  its  office  manager,  orally  offered 
to  sell  to  plaintiff  [256]  at  the  price  of  $107.00  per 
ton,  f.o.b.  steamer  Los  Angeles,  approximately  2700 
net  tons  of  unused  government  surplus  barbed  wire, 
sometimes  hereinafter  referred  to  as  wire,  consist- 
ing of  1350  tons  of  galvanized  wire  and  1350  tons 
of  black  wire.  That  Dulien  then,  by  the  said  E.  S. 
Grinstein,  orally  represented  to  plaintiff  that  said 
wire  was  owned  by  Dulien  and  was  then  in  transit 
from  Honolulu,  Hawaii,  on  board  the  steamship 
*^ White  Squall"  and  was  due  to  arrive  in  the  harbor 
at  Los  Angeles,  on  or  about  July  22,  1946,  and  then 
and  there  exhibited  to  plaintiff  a  number  of  sample 
rolls  of  unused  good  and  merchantable  black  and 
unused  good  and  merchantable  galvanized  barbed 
wire,  free  from  rust,  and  on  the  follow^ing  day, 
July  12, 1946,  exhibited  and  gave  to  plaintiff  a  num- 
ber of  sample  cuttings  of  unused  good  and  mer- 
chantable black  barbed  wire,  likewise  free  from  rust, 
and,  for  the  purpose  of  inducing  plaintiff  to  make 
such  purchase,  expressly  v/arranted  on  July  11, 1946, 
by  the  said  E.  S.  Grinstein  and  on  July  12,  1946, 
by  Louis  Dulien,  the  President  of  both  said  Dulien 
corporations,  that  the  wire  so  offered  and  to  be  sold 
to  plaintiff  had  been  recently  seen  in  Hawaii  by 
Louis  Dulien  and  was  like  said  samples  and  would 
be  in  all  respects  equal  in  quality  and  condition 
to  said  exhibited  rolls  and  sample  cuttings,  Dulien 
then  knowing  that  said  wire  was  rusty  and  non- 
merchantable  and  that  Dulien  could  not  comply  with 
said  warranty. 
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IV. 
That  plaintiff  after  examining  said  samples  of 
wire  and  in  reliance  upon  Dulien's  said  representa- 
tions and  express  warranty,  accepted  said  offer  on 
July  12,  1946,  and  agreed  to  purchase  from  Dulien 
said  700  tons  of  wire  at  the  rate  of  $107.00  per 
ton,  totaling  the  sum  of  $288,900.00  payable  upon 
drafts  by  Dulien  against  credits  to  be  established 
with  the  bank  on  or  before  July  22,  1946.  That  on 
account  of  delay  of  the  ^' White  Squall"  in  arriving 
in  Long  Beach  Harbor,  as  hereinafter  stated,  said 
deadline  of  July  22,  1946,  for  establishing  said 
credit  [257]  was  thereafter  by  defendants  Dulien 
orally  extended  to  include  July  27,  1946. 

V. 

That  a  written  sale  order  on  a  form  supplied 
by  Dulien  was  prepared  by  Dulien  on  July  12,  1946, 
dated  July  12,  1946,  numbered  LA-712,  signed  by 
Dulien  as  ** Dulien  Steel  Products,  Inc.,  by  E.  S. 
Grinstein"  and  was  signed  by  plaintiff,  which  sale 
order  was  admitted  in  evidence  upon  the  trial  of 
this  cause  as  ^^  Exhibit  2,"  but  said  sale  order  did 
not  constitute  the  entire  contract  between  plaintiff 
and  Dulien  as  will  hereinafter  more  fully  appear. 

That  thereafter  on  July  26, 1946,  Dulien  informed 
plaintiff  that  the  shipment  of  wire  would  be  only 
2300  tons  of  which  Dulien  would  retain  for  itself 
300  tons,  and  plaintiff  orally  agreed  to  said  change 
in  quantity ;  and  thereupon  and  in  that  manner  the 
quantity  of  plaintiff's  agreed  purchase  was  reduced 
to  2,000  tons  of  ^ood  wire.   That,  while  the  original 
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sale  order  (Exhibit  2)  had  provided  that  plaintiff 
from  the  2700  tons  mentioned  therein  might  reject 
not  more  than  300  net  tons  due  to  *^  excessive  weath- 
ering," by  this  change  in  amount  it  was  agreed 
that  Dulien  would  sell  and  deliver  and  plaintiff 
would  buy  2,000  tons  of  good,  non-rusty,  merchant- 
able wire,  1,000  tons  of  which  would  be  galvanized 
and  1,000  tons  black. 

That  the  language  of  said  sale  order  (Exhibit  2) 
was  ambiguous  on  its  face;  the  contract  between 
plaintiff  and  Dulien  consisted  not  only  of  said  sale 
order  dated  July  12,  1946,  but  of  the  previous  oral 
conversations  between  plaintiff  and  Dulien,  the  show- 
ing of  the  sample  rolls  and  the  giving  of  the  sample 
cuttings  of  wire  to  plaintiff  and  the  oral  represen- 
tations by  Dulien  in  regard  thereto,  the  subsequent 
conversations  and  documents  reducing  the  quantity 
of  the  purchase  to  2,000  tons  and  agreeing  to  re- 
negotiate the  price  and  to  permit  plaintiff  a  [258] 
delay  of  a  few  days  in  establishing  credit,  and  the 
terms  of  the  hereinafter  mentioned  letter  of  credit 
(Exhibit  5)  which  Dulien  received  and  accepted  and 
acted  upon  and  upon  which  Dulien  was  paid  by  the 
bank;  and  that  said  contract  in  substance  was  that 
Dulien  would  sell  and  deliver  to  plaintiff  and  plain- 
tiff would  buy  and  receive  from  Dulien,  for  the 
total  of  $214,000.00,  payable  upon  draft  by  Dulien 
against  letter  of  credit  to  be  established  by  plaintiff 
with  said  bank  on  or  before  July  27,  1946,  at  the 
price  of  $107.00  per  ton  f.o.b.  steamer  Los  Angeles, 
2,000  tons  of  good,  non-rusty,  merchantable  barbed 
wire,  1,000  tons  of  which  would  be  black  and  1,000 
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tons  galvanized,  equal  in  quality  and  condition  to 
the  sample  rolls  shown  and  the  sample  cuttings 
given  to  plaintiff  as  herein  stated,  for  export  to 
and  sale  in  South  America  by  plaintiff,  and  that  the 
title  to  said  wire  would  be  transferred  by  a  full 
set  of  clean,  on  board,  ocean  bills  of  lading  made 
out  to  order,  blank  endorsed,  marked  freight  pre- 
paid. That  Dulien  represented  to  plaintiff  on  July 
11th  and  12th,  1946,  that  such  wire  was  then  on 
board  the  steamship  and  was  in  transit  on  the  high 
seas  from  Hawaii.  And  the  Court  finds  that  plain- 
tiff believed  and  relied  upon  and  acted  upon  all 
said  representations  so  made  by  Dulien;  and  there- 
fore the  Court  further  finds  that  the  intention  of 
the  parties  to  said  contract  was  that  Dulien  would 
sell  and  plaintiff  would  buy  said  quantity  and  kinds 
of  good  barbed  wire,  that  is  to  say,  not  rusty  wire, 
which  would  be  merchantable  and  could  be  used  for 
the  purpose  for  which  Dulien  then  knew  plaintiff 
intended  it,  that  is,  for  export  to  and  sale  in  South 
America. 

VI. 
That  on  or  about  July  19,  1946,  Matson,  acting 
as  above-stated  in  its  capacity  as  berth  agent  for 
the  United  States  of  America  and  War  Shipping 
Administration,  by  its  own  agent  Castle  &  Cook, 
Ltd.,  in  Honolulu,  T.  H.,  at  the  request  of  Dulien 
issued  to  Dulien  bill  of  lading  LA  29  and  delivered 
the  same  to  Dulien  [259]  on  or  about  July  20,  1946. 
That  said  bill  of  lading  LA  29  was  dated  July  12, 
1946,  and  was  admitted  in  evidence  at  the  trial  as 
^^ Exhibit  C-N.''    That  said  bill  of  lading  had  been 
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prepared  by  Dulien  for  signature  and  issuance  by 
Matson  and  was  for  approximately  [260]  2300  tons 
of  wire  expressed  in  pounds.  That  it  was  not  an 
^^order'^  bill  of  lading  as  defined  in  49  USCA  Sec. 
83  (one  in  which  it  is  stated  that  the  goods  are 
consigned  to  the  order  of  any  person  named  in 
such  bill),  nor  was  it  an  ^^on  board"  bill  of  lading, 
nor  was  it  negotiable;  but  it  was  a  non-negotiable, 
straight,  clean  bill  of  lading;  that  is,  it  was  a 
straight  bill  as  defined  in  49  USCA  Sec.  82,  in 
that  it  was  therein  stated  that  the  goods  were  con- 
signed to  a  specified  person,  to  wit  Dulien,  Dulien 
being  both  the  shipper  and  the  consignee,  and  it 
was  a  clean  bill  in  that  it  stated  that  said  wire 
had  been  received  by  Matson,  for  the  master  of 
said  vessel,  from  the  shipper  (Dulien)  in  apparent 
good  order  except  as  therein  otherwise  noted  and 
there  were  no  exceptions  therein  noted. 

VII. 

That  when  said  bill  of  lading  LA  29  was  so 
issued  by  Matson  such  a  quantity  of  said  wire  upon 
which  it  was  issued  was  obviously  badly  rusted 
that  the  Court  finds  that  at  that  time  substantially 
the  whole  shipment  of  said  2300  tons  was  badly 
rusted,  and  that  its  rusty  condition  was  apparent 
and  was  known  to  Matson 's  said  agent.  Castle  & 
Cook,  Ltd.,  and  to  Matson  at  the  time  of  the 
issuance  and  delivery  of  said  bill  of  lading.  That 
therefore  said  wire  on  which  said  bill  of  lading 
LA  29  was  issued  was  not  in  such  condition  as  to 
warrant   the   issuance    of   a    clean   bill    of   lading 
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thereon,  but  was  in  such  condition  as  to  require, 
under  the  provisions  of  Section  22  of  Chapter  415 
of  the  Act  of  August  29,  1916  (The  Pomerene  Act), 
Title  49  USCA  Sec.  102,  the  notation  on  the  bill 
of  lading  of  exceptions  to  the  ^^  apparent  good 
order"  representations  therein  contained,  indicating 
its  rusty  condition.  That  the  rusting  of  said  wire 
occurred  prior  to  the  delivery  of  said  wire  to  the 
dock  in  Honolulu  by  Dulien  and  to  the  loading  of 
the  wire  aboard  the  S.  S.  White  Squall.  That  at 
all  times  mentioned  in  the  complaint  and  at  all 
pertinent  times  and  in  particular  at  the  [261]  time 
said  wire  was  delivered  by  Dulien  in  Honolulu  for 
shipment  on  the  S.S.  White  Squall  and  at  the 
time  of  the  issuance  and  delivery  of  said  bill  of 
lading  LA  29  the  aforesaid  badly  rusted  condition 
of  said  wire  was  well  and  truly  known  to  Dulien. 

That  in  the  month  of  July,  1946,  on  a  date  prior 
to  July  12,  1946,  Matson  issued  to  Dulien  bill  of 
lading  LA  22  (Exhibit  U-S-M)  on  another  ship- 
ment of  1500  tons  of  barbed  wire,  described  in  said 
bill  of  lading  as  ^^29,126  rolls  barbed  wire  103  # 
to  the  roll  weight  3,000,000.''  That  said  bill  of 
lading  LA  22  (Exhibit  U-S-M)  was  a  clean,  order 
bill  of  lading  and  showed  the  shipper  as  ^^  Dulien 
Steel  Products  of  California.,  c/o  Lacy  Hofius, 
Moana  Hotel,  Honolulu,"  and  showed  the  con- 
signee as  ^^  Order  of  Dulien  Steel  Products,  of 
Calif.  Notify:  Gonzalez  &  Blanco,  Los  Angeles, 
Calif.''  That  said  bill  of  lading  LA  22  was  re- 
ceived by  Dulien  at  its  Los  Angeles  office  on  July 
12,  1946,  and,  duly  endorsed  by  Dulien,  was  de- 
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livered  and  negotiated  to  Gonzalez  &  Blanco's  agent, 
the  California  Bank,  in  Los  Angeles  prior  to  July 
19,  1946. 

That  on  July  19,  1946,  the  S.S.  White  SquaU 
with  a  shipment  of  approximately  3800  tons  of 
barbed  wire  aboard  sailed  from  Honolulu  for  Los 
Angeles,  California.  That  making  up  said  ship- 
ment of  approximately  3800  tons  of  barbed  wire 
were  approximately  2300  tons  (See  Finding  of 
Fact  XXX)  for  which  said  bill  of  lading  LA  29 
(Exhibit  C-N)  was  issued  and  1500  tons  for  which 
said  bill  of  lading  LA  22  (Exhibit  U-S-M)  was 
issued. 

VIII. 

That  on  or  about  July  24,  1946,  Dulien  received 
at  its  Los  Angeles  office  from  its  shipping  agent 
in  Honolulu  the  original  bill  of  lading  LA  29  and 
a  copy  thereof ;  and  after  the  receipt  thereof  Dulien, 
by  a  letter  dated  July  25,  1946  (Exhibit  3),  signed 
by  Dulien,  by  L.  P.  Stanley,  informed  plaintiff 
that  Dulien  then  had  the  ^^on  board''  bill  of  lading 
and  required  of  plaintiff  that  the  credit  for  the 
purchase  price  of  the  wire  be  established,  as  agreed, 
at  the  bank  not  later  than  3 :00  p.m.,  July  26,  1946 ; 
that  at  the  time  of  writing  said  letter  Dulien  knew 
that  [262]  the  only  bill  of  lading  which  it  could 
deliver  to  plaintiff  was  the  above-mentioned  non- 
negotiable  straight  bill  of  lading  showing  Dulien 
as  both  consignor  and  consignee  and  knew  that 
Dulien  could  not  comply  with  the  representations 
and   warranties   theretofore   made    to    plaintiff   as 
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hereinbefore  set  forth,  but  did  not  inform  plain- 
tiff of  those  facts. 

IX. 
That  the  steamship  ^^  White  Squair'  was  delayed 
and  docked  on  July  26,  1946,  at  Pier  A  at  Long 
Beach  Harbor  instead  of  at  Los  Angeles  Harbor 
and  on  said  day,  July  26,  1946,  Dulien  orally  to 
plaintiff  extended  to  Saturday,  July  27,  1946,  the 
deadline  for  the  establishment  by  plaintiff  of  the 
agreed  credit  at  the  bank. 

X. 

That  on  July  27,  1946,  at  its  Wilmington,  Cali- 
fornia, office,  Matson  prepared  and  on  July  29, 
1946,  issued  and  delivered  to  Dulien  the  freight  bill 
which  was  admitted  in  evidence  as  '^Exhibit  7," 
upon  a  printed  form  containing  in  typewriting  the 
same  language  descriptive  of  said  wire  and  the 
same  format  as  was  and  is  found  in  bill  of  lading 
LA  29,  and  containing  no  notations  of  exceptions 
indicating  the  rusty  condition  of  said  wire.  That 
on  July  29,  1946,  the  bank  was  then  familiar  with 
Matson 's  printed  form  on  w^hich  bill  of  lading  LA  29 
w^as  prepared.  That  it  was  then  Matson 's  custom 
and  practice  to  cause  each  freight  bill  issued  by 
it  to  contain  all  the  descriptive  information  about 
the  shipment  covered  thereby  as  was  contained  in 
the  bill  of  lading  issued  upon  the  same  shipment. 
But  Matson  was  under  no  legal  obligation  to  insert 
any  exceptions  in  said  freight  bill.  That  on  July 
29,  1946,  the  bank  was  not  familiar  with  and  had 
no  knowledge  of  said  custom  or  practice  of  Matson 
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in  connection  with  its  freight  bills  and  the  bank 
was  not  then  familiar  with  the  form  of  freight  bill 
issued  by  Matson.  [263] 

XI. 

That  on  Saturday  morning,  July  27,  1946,  before 
any  of  said  wire  had  been  imloaded  and  before 
plaintiff  had  had  an  opportunity  to  see  or  had 
seen  any  of  the  wire  plaintiff,  for  $214,000.00  pur- 
chased from  defendant  bank  upon  his  written  ap- 
plication therefor  (Exhibit  4)  and  received  from 
the  bank  and  personally  by  hand  delivered  to  Dulien 
on  July  27,  1946,  the  bank's  irrevocable  letter  of 
credit  (Exhibit  5)  by  its  terms  good  until  July 
31,  1946,  in  favor  of  ^'Dulien  Steel  Products,  Inc.," 
for  $214,000.00  to  cover  the  purchase  price  of  2000 
tons  of  wire  at  $107.00  per  ton.  That  the  $214,- 
000.00  purchase  price  of  said  letter  of  credit  was 
paid  by  plaintiff  in  two  installments:  $160,000.00 
on  July  27,  1946,  and  the  balance  of  $54,000.00  on 
the  following  Wednesday,  July  31,  1946,  as  is  here- 
inafter stated. 

XII. 

That  by  the  terms  of  said  letter  of  credit  and 
the  written  application  therefor  defendant  bank 
was  instructed  by  plaintiff,  and  it  contracted  and 
bound  itself,  to  pay  to  ^'Dulien  Steel  Products, 
Inc.,"  for  account  of  plaintiff  $214,000.00  on  said 
Dulien 's  sight  drafts  accompanied  by  ^^Full  set 
clean  on  board  ocean  bills  of  lading  made  out  to 
order,  blank  endorsed,  marked  freight  prepaid" 
and  by  ^^  commercial  invoices  evidencing  shipment 
of  2,000  tons  barbed  wire  c.i.f.  Los  Angeles  Harbor 
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in  one  shipment  from  Honolulu,  T.  H.  to  Los  An- 
geles Harbor."  That  in  the  shipping  business 
**c.i.f."  means  ^^cost,  insurance  and  freight''  and 
the  use  of  such  term  indicates  that  the  merchandise 
will  be  delivered  at  the  destination  or  port  of  dis- 
charge free  of  any  charges  for  any  of  said  items. 
That  on  the  same  day,  July  27,  1946,  plaintiff 
orally  instructed  the  bank  that  upon  the  bank's 
receipt  of  said  documents  specified  in  and  required 
by  said  letter  of  credit  the  bank  should  authorize 
Mattoon  &  Company,  Inc.,  an  independent  shipping 
agent  and  ocean  freight  forwarder  having  a  Los 
Angeles  [264]  office,  to  ship  said  wire  to  South 
America  subject  to  directions  to  be  thereafter  given 
to  Mattoon  &  Company,  Inc.,  by  plaintiff. 

XIII. 
That  after  obtaining  said  letter  of  credit  from 
the  bank  on  July  27,  1946,  plaintiff  later  on  the 
same  day,  Saturday,  personally  delivered  said  letter 
of  credit  to  Dulien  by  delivering  the  same  to  E.  S. 
Grinstein  at  Dulien 's  Los  Angeles  office  at  11601 
South  Alameda  Street.  That  Dulien  then  and  there 
received  and  accepted  and  proceeded  to  and  did  as 
soon  as  possible  thereafter  act  upon  said  letter  of 
credit,  with  full  knowledge  of  the  fact  that  it, 
Dulien,  could  not  comply  with  the  requirements 
thereof  or  deliver  to  plaintiff  1,000  tons  of  black 
non-rusty  merchantable  wire  and  1,000  tons  of  gal- 
vanized non-rusty  merchantable  wire  in  accordance 
with  Dulien 's  contract  with  plaintiff  as  herein  else- 
where set  forth.    That  on  Monday,  July  29,  1946, 
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Dulien,  well  knowing  that  said  bill  of  lading  was 
not  an  on-board  bill  of  lading,  or  an  order  bill  of 
lading,  and  knowing  that  it  was  not  negotiable  and 
that  it  bore  no  endorsement  by  Dulien,  the  con- 
signee named  therein,  but  knowing  that  on  the  con- 
trary it  was  a  non-negotiable  straight  bill  showing 
Dulien  as  both  consignor  and  consignee  and  that 
therefore  it  was  not  such  a  bill  of  lading  as  would 
meet  the  requirements  of  said  letter  of  credit,  paid 
at  Matson's  Wilmington,  California,  office  the 
freight  due  Matson  on  said  shipment  and  sur- 
rendered the  original  bill  of  lading  LA  29  to  Mat- 
son  and  left  it  at  Matson 's  Wilmington  office  and 
then  and  there  obtained  from  Matson  at  its  Wil- 
mington office  the  receipted  original  freight  bill 
which  was  admitted  in  evidence  as  ^'Exhibit  7" 
and  forthwith  thereafter,  in  the  morning  on  the 
same  day  presented  to  the  bank  said  letter  of  credit 
(Exhibit  5),  a  draft  for  $214,000.00  (Exhibit  17) 
drawn  by  '^Dulien  Steel  Products,  Inc.,  of  Cali- 
fornia, L.  P.  Stanley,''  said  freight  bill  (Exhibit 
7)  and  one  commercial  invoice  (Exhibit  6)  and 
demanded  payment  of  its  said  draft.  That  [265] 
Dulien  did  not  present  or  exhibit  to  the  bank  at 
that  time  or  at  any  other  time  and  the  bank  did 
not  then  or  at  any  other  time  receive  or  see  or 
rely  upon  said  bill  of  lading  LA  29  or  any  bill 
of  lading  whatever  or  any  copy  of  any  bill  of 
lading  for  said  wire;  but,  upon  Dulien 's  presenta- 
tion to  the  bank  of  said  freight  bill  and  the  other 
documents  last  above  mentioned,  the  bank  care- 
lessly and  negligently  and  in  violation  of  its  ex- 


136  Citizens  S.  T.  &  S.  Bank  of  L.  A. 

press  contract  with  plaintiff  accepted  said  freight 
bill  in  ph^ce  and  instead  of  requiring  the  deliver}^ 
to  it  of  a  full  set  of  clean,  on  board,  order,  blank 
endorsed,  marked  freight  prepaid  bills  of  lading, 
or  any  bill  of  lading,  and  delivered  to  Dulien.  in 
payment  of  said  draft,  and  Dulien  received  and 
accepted  from  the  bank  and  cashed  immediately, 
the  bank's  Cashier's  check  (Exhibit  18)  for  $214,- 
000.00  payable  to  '*  Dulien  Steel  Products,  Inc.,  of 
California,''  in  complete  negotiation  of  said  letter 
of  credit.  Dulien  at  no  time  transferred  to  plain- 
tiff or  delivered  to  plaintiff  or  to  the  bank  or  any 
agent  or  representative  of  plaintiff  or  of  the  bank 
said  bill  of  lading  LA  29.  nor  any  bill  of  lading 
or  copy  of  any  bill  of  lading  nor  did  Dulien  at  any 
time  prior  to  the  presentation  and  acceptance  of 
payment  of  said  letter  of  credit  (Exhibit  5)  trans- 
fer to  plaintiff  any  rights  under  said  bill  of  lading. 

Xlll-a. 
That  said  payment  to  Dulien  was  made  by  the 
bank  at  about  10:00  o'clock  on  Monday  morning, 
July  29,  1946,  before  plaintiff  had  seen,  or  had 
had  an  opportunity  to  see.  any  of  said  wire  and 
was  made  in  disregard  and  violation  of  the  terms 
of  the  contract  between  plaintiff  and  the  bank  and 
specifically  said  letter  of  credit  and  the  instractions 
given  by  plaintiff  in  his  application  therefor,  in 
that  it  was  made  without  receiving  from  defendant 
Dulien  the  required  bill  of  lading  or  any  bill  of 
lading  whatever.  [266] 
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XIV. 

That  on  the  same  day,  July  29,  1946,  after  having 
made  such  payment  to  Dulien  the  bank  sent  to 
Mattoon  &  Company,  by  messenger,  the  original 
freight  bill  (Exhibit  7)  with  a  letter  of  transmittal. 
That  on  the  following  day,  July  30,  1946,  by  tele- 
phone the  bank  requested  Mattoon  &  Company  to 
return  to  the  bank  said  letter  of  transmittal,  to- 
gether with  the  document  which  had  been  delivered 
with  it  to  Mattoon  &  Company.  That  on  July  31, 
1946,  Mattoon  &  Company,  by  its  Los  Angeles  office 
manager,  James  E.  Sweeney,  personally  returned 
said  freight  bill  and  original  letter  of  transmittal 
to  the  bank  in  the  presence  of  plaintiff,  and  the 
bank  thereupon  reported  to  plaintiff  in  writing  in 
a  letter  dated  July  29th  but  actually  then  and 
there  for  the  first  time  delivered  to  plaintiff  on 
July  31st  (Exhibit  C-F)  that  it  had  made  payment 
to  Dulien  of  $214,000.00  upon  Dulien 's  draft  drawn 
under  said  letter  of  credit  and  accompanied  by  the 
documents  called  for  therein,  including  the  required 
bill  of  lading;  and  thereupon  the  bank  caused  to  be 
dictated  a  new  letter  to  Mattoon  &  Company  (Ex- 
hibit C-D)  which  was  thereafter  written  and  later 
transmitted  to  Mattoon  &  Company,  to  which  letter 
the  date  of  July  29,  1946,  was  given,  although  it  was 
not  actually  typed  and  signed  until  on  or  after 
July  31,  1946.  That  the  said  last  mentioned  letter, 
by  its  language,  purported  to  transmit  to  Mattoon 
&  Company  an  original  bill  of  lading  on  2300  tons 
of  barbed  wire,  but  no  bill  of  lading  accompanied 
it  nor  did  the  bank  then  or  at  any  time  thereafter 
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or  at  any  time  before  then  or  ever  have  or  obtain 
or  transmit  to  anybody  any  bill  of  lading  for  said 
barbed  wire.  That  upon  the  return  by  Mattoon  to 
the  bank  on  July  31,  1946,  of  the  first  July  29, 
1946,  letter  of  transmittal  from  the  bank  to  Mattoon, 
the  bank  destroyed  said  letter  and  all  copies  which 
had  been  made  thereof  and  before  the  commence- 
ment of  the  trial  of  this  cause  the  shorthand  notes 
thereof  had  likewise  been  destroyed  by  the  [267] 
bank.  That  upon  the  receipt  by  Mattoon  &  Company 
of  said  second  transmittal  letter  (Exhibit  C-D) 
dated  July  29,  1946,  but  v/ritten  on  or  after  July  31, 
1946,  Mattoon  &  Company,  laboring  under  the  mis- 
taken belief  that  the  bank  had  in  its  possession  the 
bill  of  lading  for  said  wire,  and  considering  itself 
as  the  bank's  agent  insofar  as  any  handling  of  any 
bill  of  lading  on  said  wire  was  concerned,  acknowl- 
edged on  a  copy  of  the  letter  (C-D  1)  receipt  of 
the  bill  of  lading  mentioned  therein;  but  Mattoon 
&  Co.  did  not  at  that  time  nor  at  any  other  time 
receive,  nor  had  it  prior  thereto  received,  nor  did 
it  ever  thereafter  receive,  the  bill  of  lading  men- 
tioned therein  or  any  bill  of  lading  whatsoever. 
That  in  executing  said  receipt  on  ^^ Exhibit  C-D  1'' 
Mattoon  &  Company  was  not  acting  as  plaintiff's 
agent,  but  was  acting  as  the  bank's  agent  in  an 
effort  to  protect  the  bank's  interest  in  said  wire 
under  the  bank's  hereinafter  mentioned  lien  thereon. 

XV. 

That  after  the  return,  on  July  31,  1946,  of  the 
paid  freight  bill  (Exhibit  7)  by  Sweeney  of  Mat- 
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toon  &  Company  to  the  bank  the  bank  handed  said 
paid  freight  bill  back  to  Sweeney,  or  to  the  plain- 
tiff in  Sweeney's  presence,  and  requested  of  the 
plaintiff  that  an  endorsement  of  said  freight  bill 
be  obtained  from  Dulien,  but  said  bank  referred 
to  said  freight  bill  at  said  time  as  a  bill  of  lading, 
and  thereafter  on  the  same  date,  pursuant  to  said 
request  by  the  bank,  plaintiff,  accompanied  by 
Sweeney,  took  said  freight  bill  to  Dulien 's  Los 
Angeles  office  at  11601  Alameda  Street  and  in  the 
presence  of  Sweeney  and  plaintiff  in  Dulien 's  office, 
Dulien,  by  L.  P.  Stanley,  well  knowing  that  said 
freight  bill  was  not  the  bill  of  lading  for  said  wire 
or  any  bill  of  lading  and  that  Dulien  could  not 
then  deliver  or  transfer  to  plaintiff  the  bill  of  lading 
or  any  bill  of  lading  for  said  wire,  typed  and 
signed  the  endorsement  which  now  appears  on  the 
reverse  side  of  said  freight  bill.  That  said  freight 
bill  was  not  a  bill  of  lading  [268]  and  was  not  a 
document  of  title  at  all,  and  any  reference  to  it  as 
such  is  not  and  was  not  true  and  no  endorsement 
of  said  bill  of  lading  LA  29  (Exhibit  C-N)  or  any 
copy  thereof  was  ever  made  by  anyone  at  any  time. 

XVI. 

That  after  the  plaintiff  had  signed  the  note  in 
the  sum  of  $54,535.00  payable  to  the  bank  (see 
Finding  XXXII)  and  after  said  endorsement  on 
the  back  of  the  freight  bill  was  received  from 
Dulien,  and  later  on  the  same  day,  July  31,  1946, 
plaintiff  for  the  first  time  learned  it  to  be  true  that 
the  wire  for  which  plaintiff's  money  had  been  paid 
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by  the  bank  to  Dulien,  two  days  before  on  July 
29th,  was  badly  rusted,  as  heretofore  found  (Find- 
ing No.   YII)    and  was  unmerchantable  wire   for 
the  purposes  for  which  it  was  sold  to  and  purchased 
by  plaintiff;  that  plaintiff  first  learned  such  to  be 
the  fact  when  late  in  the  afternoon  on  Wednesday, 
July  31,  1946,  on  the  Moore-McCormack  dock  at 
Terminal  Island  plaintiff  saw  for  the  first  time  a 
small  quantity  of  wire  identified  as  for  him,  which 
had  been  moved  from  the  dock  at  Pier  1  A,  Long 
Beach  under  his  previous  instructions  for  the  ship- 
ment of  wire  to  South  America.    That  immediately 
upon  such  discovery  by  him  he  instructed  Mattoon 
&  Company  not  to  ship  any  of  such  ware  to  South 
America  and  on  the  following  day,  August  1,  1946, 
he  wrote  Dulien  a  letter   (Exhibit  23)   informing 
Dulien  of  the  failure  of  the  wire  to  meet  the  re- 
quirements of  the  agreement  between  them  and  ask- 
ing for  a  renegotiation  of  the  price.    That  there- 
after on  August  5,  1946,  Dulien,  by  its  manager, 
E.  S.  Grinstein,  in  company  with  plaintiff  inspected 
the  portion  of  said  total  shipment  of  3800  tons  of 
wire  then  unloaded  from  the  S.  S.  White  Squall 
w^hich  was  on  the  dock  at  Pier  1  A,  Long  Beach, 
for  ultimate  delivery  to  plaintiff  and  observed  and 
admitted    its    rusty    condition    and    subsequently 
thereto,  on  August  7,  1946,  wrote  plaintiff  a  letter 
(Exhibit  25).   That  by  plaintiff's  said  letter  of  Au- 
gust 1,  1946  (Exhibit  23),  and  Dulien 's  said  [269] 
letter  of  August  7,  1946  (Exhibit  25),  and  the  con- 
versations ensuing  between  plaintiff  and  defendants 
Dulien  between  said  dates,  defendants  Dulien  on 
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account  of  the  rusty  condition  of  the  said  wire  on 
the  dock  at  Pier  1  A,  Long  Beach,  intended  for  de- 
livery to  plaintiff  agreed  with  plaintiff  to  renegotiate 
the  price  which  the  plaintiff  had  theretofore  paid  to 
defendants  Dulien  for  said  wire.  That  Dulien,  by  its 
subsequent  conduct  in  regard  to  [270]  such  request, 
failed  and  refused  to  enter  into  any  such  negotia- 
tions with  plaintiff  or  to  make  any  acceptable  or 
proper  or  any  adjustment  on  account  of  the  bad 
condition  of  the  wire  with  relation  to  price  or  other- 
wise, and  said  to  plaintiff:  ^'The  wire  is  yours  and 
the  money  is  ours.''  That  plaintiff  did  not  on  Au- 
gust 1,  1946,  or  at  any  time  prior  to  September 
4,  1946,  know  that  the  bank  had  not  obtained  the 
required  or  any  bill  of  lading  from  Dulien,  which 
fact  plaintiff  learned  for  the  first  time  on  Sep- 
tember 4,  1946,  and  at  all  times  prior  to  September 
4,  1946,  in  reliance  upon  the  bank's  representations 
to  him  believed  the  fact  to  be  that  said  bank  had 
obtained  from  Dulien  a  full  set  of  clean,  on  board, 
ocean,  bills  of  lading,  made  out  to  order,  blank 
endorsed  for  2,000  tons  of  clean,  non-rusty  mer- 
chantable wire  prior  to  the  bank's  payment  to 
Dulien  of  plaintiff's  $214,000.00  on  July  29,  1946. 

XVII. 

That  Dulien  delivered  41,076  rolls  of  barbed  wire 
to  Castle  &  Cooke  Terminals,  Ltd.,  (hereinafter  re- 
ferred to  as  Terminals)  at  the  dock  operated  by 
Terminals  at  Honolulu,  T.  H.  Said  delivery  was 
commenced  on  June  28,  1946,  and  was  completed 
on  or  before  July  19,  1946.   At  all  such  times  Ter- 
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minals  was  acting  as  terminal  operator  for  re- 
spondent War  Shipping  Administration  under  and 
pursuant  to  its  contract  with  said  War  Shipping 
Administration,  No.  WSA-4-946  (Exhibit  M-B-5) 
and  Terminals  was  at  no  time  acting  as  Matson's 
agent.  That  Dulien  delivered  43,478  rolls  of  barbed 
wire  to  Inter-Island  Steam  Navigation  Company, 
Ltd.,  agent  for  said  Lykes  Bros.  S.S.  Company, 
general  agent  for  said  S.S.  White  Squall  and  said 
War  Shipping  Administration  between  June  3, 
1946,  and  July  9,  1946,  during  which  period  said 
43,478  rolls  of  wire  were  stored  in  an  open  area 
at  the  pier  in  Honolulu.  All  of  the  said  barbed 
wire  (84,554  rolls)  was  delivered  by  Dulien,  as 
aforesaid,  without  any  marks  or  other  means  of 
identification  thereon  and  without  any  segregation 
as  to  quality  or  condition  or  as  to  which  portion 
was  for  delivery  to  Gonzalez  &  Blanco  under  [271] 
negotiable  order  bill  of  lading  LA  22  or  which 
portion  was  for  delivery  to  Dulien  under  non- 
negotiable  straight  bill  of  lading  LA  29.  Dulien 
at  no  time  made  any  request  to  Terminals  or  to 
defendant  Matson  or  its  agents  or  representatives, 
or  to  the  carrier,  or  any  agent  or  representative  of 
the  carrier,  that  any  of  said  rolls  of  barbed  wire  be 
marked  or  otherwise  identified  or  segregated.  That  , 
at  no  time  did  Matson  or  Terminals  or  Marine 
Terminals  put  any  marks  of  identification  on  said 
wire  and  did  not  in  any  manner  at  any  time  segre- 
gate the  wire  which  was  covered  under  said  bill 
of  lading  LA  29  from  that  which  was  covered  by 
or  under  said  bill   of  lading  LA   22.    All   of  said 
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rolls  of  wire  were  loaded  on  said  S.S.  White 
Squall  at  Honolulu,  T.  H.,  by  Terminals,  acting  as 
stevedoring  contractor  for  the  War  Shipping  Ad- 
ministration under  and  pursuant  to  its  contract 
with  said  War  Shipping  Administration,  Warship- 
steve  No.  WSA  4-3079  (Exhibit  M-B-6). 

55,428  of  said  84,554  rolls  of  barbed  wire  were 
consigned  by  Dulien  as  shipper  to  Dulien  as  con- 
signee on  straight  bill  of  lading  LA  29  (Exhibit 
C-N)  and  were  described  by  Dulien  in  said  bill  of 
lading  as  ^^ Rolls  Barbed  Wire''  weighing  approxi- 
mately 4,599,948  pounds  or  approximately  2300 
tons  (shipper's  measurement  and  weight),  29,126 
of  said  84,554  rolls  of  barbed  wire  were  consigned 
by  Dulien  as  shipper  to  the  order  of  Dulien,  notify 
Gonzalez  &  Blanco,  as  consignee  under  negotiable 
order  bill  of  lading  LA  22  issued  by  Matson,  bearing 
no  date  other  than  July  .  .,  1946  (Exhibit  US-M), 
and  were  described  by  Dulien  in  said  bill  of  lading 
as  ^^ Rolls  Barbed  Wire,  103 #  to  the  Roll"  and 
the  weight  of  said  rolls  was  therein  stated  to  be 
approximately  3,000,000  pounds  or  approximately 
1500  tons.  That  neither  Dulien  nor  Matson  nor  the 
carrier  weighed  said  wire  or  any  of  it  covered  by 
said  bills  of  lading  LA  22  and  LA  29  at  the  time 
of  loading  on  the  S.S.  White  Squall  and  the  ton- 
nage stated  in  bills  of  lading  LA  22  and  LA  29 
was  based  upon  estimates  as  hereinafter  in  para- 
graph XXX  set  forth.  Said  two  shipments,  totaling 
approximately  3800  tons  were  not  [272]  separated 
or  segregated  in  said  ship,  S.S.  White  Squall,  either 
as  to  quality  or  as  to  which  portion  was  for  delivery 
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under  negotiable  order  bill  of  lading  LA  22  or  which 
under  non-negotiable  straight  bill  of  lading  LA  29 ; 
and  no  request  for  any  such  separation  or  segrega- 
tion was  made  by  Dulien  to  anyone.  Prior  to  the 
execution  of  Exhibit  2  by  the  plaintiff  and  Dulien 
on  July  12,  1946,  and  prior  to  the  issuance  and 
delivery  to  Dulien  of  either  of  said  bills  of  lading 
Dulien  had  agreed  with  Gonzalez  &  Blanco  that 
Gonzalez  &  Blanco  would  have  the  right  to  select 
1500  tons  of  good  wire  from  said  total  shipment  of 
3800  tons,  upon  arrival  in  Los  Angeles. 

All  of  said  rolls  of  barbed  wire  were  transported 
from  Honolulu,  T.  H.,  to  Long  Beach,  California, 
by  S.S.  White  Squall.  Said  ship  sailed  from  Hono- 
lulu, T.  H.,  on  July  19,  1946,  and  arrived  at  Long 
Beach,  California,  on  July  26,  1946.  All  of  said 
rolls  of  barbed  wire  were  unloaded  from  said  ship 
at  Pier  1  A,  Long  Beach,  California,  commencing 
on  July  28,  1946,  and  ending  on  August  7,  1946, 
by  Marine  Terminals  Corporation,  acting  as  steve- 
doring contractor  for  the  War  Shipping  Adminis- 
tration under  and  pursuant  to  its  contract  with 
said  War  Shipping  Administration,  Warshipsteve 
No.  WSA  4-1470,  DA-WSA-4-403  (Exhibit  M-B-8). 
When  said  rolls  of  wire  were  unloaded,  as  afore- 
said, it  was  found  by  the  stevedores  that  because 
said  rolls  of  barbed  wire  had  not  been  marked  or 
otherwise  identified  or  segregated  when  loaded  on 
said  ship  it  was  impossible  to  determine  which  or 
what  portion  of  said  rolls  of  barbed  wire  should 
be  delivered  to  Gonzalez  &  Blanco  under  its  ne- 
gotiable order  bill  of  lading  LA  22  and  which  or 
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what  portion  of  said  rolls  of  barbed  wire  should 
be  delivered  to  plaintiff.  That  included  in  said 
two  shipments  of  approximately  3800  tons  of  barbed 
wire  there  were  only  approximately  1500  tons  of 
good  wire,  and  substantially  all  the  balance  of  said 
3800  tons  of  said  barbed  wire  was  rusty  and  non- 
merchantable  for  export  sale  in  South  America,  as 
herein  elsewhere  found,  and  was  unacceptable  to 
Gonzalez  &  [273]  Blanco  under  order  bill  of  lading 
LA  22.  That  over  plaintiff's  repeated  protests  to 
Matson,  during  the  time  of  unloading  and  delivery  of 
said  3800  tons  of  wire.  War  Shipping  Administra- 
tion and  Matson  knowing  that  bill  of  lading  LA  22 
was  an  order  bill  of  lading  and  had  been  endorsed 
to  Gonzalez  &  Blanco  permitted  Gonzalez  &  Blanco 
to  remove  said  1500  tons  of  good  wire  from  the 
dock  at  Long  Beach  and  refused  to  permit  any 
selection  of  good,  non-rusty  wire  by  plaintiff  from 
said  3800-ton  shipment  until  Gonzalez  &  Blanco 
had  satisfied  their  demand  for  1500  tons  of  good 
wire  under  order  bill  of  lading  LA  22.  That  Mat- 
son  and  War  Shipping  Administration  at  all  times 
pertinent  hereto  knew  that  bill  of  lading  LA  22  was 
a  clean,  order,  bill  of  lading  for  1500  tons  of  barbed 
wire,  obligating  Matson  and  War  Shipping  Admin- 
istration to  deliver  to  the  holder  thereof  1500  tons 
of  non-rusty  wire  and  also  knew  that  the  remainder 
of  the  approximately  3800  tons  of  barbed  wire  on 
said  S.S.  White  Squall  was  covered  by  a  straight 
bill  of  lading  from  Dulien  to  Dulien  (LA-29)  and 
not  an  order  bill  of  lading,  but  did  not  inform 
plaintiff  thereof  until  on  or  about  the  10th  day  of 
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September,  1946.  At  all  such  times  Transmarine 
Navigation  Company  was  acting  as  terminal  opera- 
tor for  said  War  Shipping  Administration  in  con- 
ducting terminal  operations  at  Pier  A,  Long  Beach, 
under  and  pursuant  to  its  contract  with  said  War 
Shipping  Administration,  No.  WSA  4-803  (Exhibit 
M-B-7),  and  delivered  said  wire  to  Gonzalez  & 
Blanco  upon  express  orders  to  that  effect  received 
by  it,  Transmarine  Navigation  Company,  from 
Matson. 

XVIII. 
That  substantially  all  the  wire  made  available  to 
and  delivered  to  plaintiff  under  his  purchase  from 
Dulien,  and  which  plaintiff  was  permitted  to  remove 
from  the  dock  after  the  bank's  payment  of  $214,- 
000.00  to  Dulien,  was,  at  the  time  of  delivery  thereof 
to  plaintiff,  badly  rusted  and  was  inferior  in  all 
respects  to  the  representations  and  warranties  of 
Dulien  to  plaintiff  of  [274]  its  condition  and  to  the 
rolls  and  cuttings  which  were  exliibited  to  plain- 
tiff as  samples  on  July  11th  and  12th,  1946;  that 
some  of  it  was  so  rusty  that  it  could  easily  be 
broken  with  the  bare  hands  of  an  ordinary  person; 
much  of  it  was  covered  and  caked  with  mud;  and 
the  entire  shipment  when  unloaded  on  the  dock  at 
Long  Beach  was  unmerchantable  and  of  a  then  un- 
determined value ;  that  it  consisted  of  approximately 
55,428  rolls ;  that  no  substantial  portion  of  it  was  of 
the  quality  warranted  by  Dulien;  and  that  although 
some  of  [275]  said  55,428  rolls  were  good,  they 
were  so  few  in  number  and  so  interspersed  among 
and  comingled  with  the  great  quantity  of  bad  wire 
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that  it  can  only  be  said,  and  the  Court  finds,  that 
the  entire  shipment  of  2300  tons  under  bill  of  lading 
LA  29  was  badly  rusted  and  was  unmerchantable 
in  that  it  was  in  such  poor  condition  that  the  rea- 
sonable market  value  thereof  was  not,  nor  would  or 
did  it  bring  on  sale  thereof,  anything  approaching 
the  value  it  would  have  had,  or  the  sale  price  it 
would  have  brought,  or  the  price  which  plaintiff 
had  agreed  to  pay  Dulien  therefor,  if  it  had  been 
wire  of  the  quality  and  in  the  condition  which 
Dulien  warranted  and  agreed  to  deliver  to  plaintiff. 
That  when  Dulien  executed  the  sale  order  to 
plaintiff  on  July  12, 1946,  and  at  all  times  thereafter 
it  knew  full  well  the  true  condition  of  said  wire. 
That  Dulien  had  purchased  said  wire  from  the 
Department  of  Interior  of  the  United  States  in  the 
Spring  of  1946,  as  surplus  unused  barbed  wire  and 
Louis  Dulien,  the  President  of  both  defendant 
Dulien  corporations,  himself  had  seen  it  in  Hawaii ; 
and  after  its  said  purchase  Dulien  had,  with  full 
knowledge  of  its  bad  condition,  caused  it  to  be 
oiled  in  Hawaii,  for  the  purpose  of  preventing  fur- 
ther rust  and  more  particularly  for  the  purpose  of 
concealing  the  then  obviously  existing  rust  from 
prospective  buyers  thereof. 

XIX. 

That  upon  the  surrender  of  bill  of  lading  LA  29 
by  Dulien  to  Matson  on  Monday  morning,  July  29, 
1946,  because  it  was  a  non-negotiable  straight  bill 
of  lading,  which  in  the  ordinary  course  of  Matson 's 
business  was  regarded  as  ^' spent''  or  ^^accomplished" 
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when  surrendered  by  the  consignee,  it  was  by  Mat- 
son  not  considered  of  any  particular  importance 
and  it  was  filed  in  one  of  Matson's  inactive  files  at 
Matson's  Wilmington  office.  Thereafter,  in  an  effort 
to  ascertain  what  kind  of  bill  of  lading  the  bank 
had  received  from  Dulien,  plaintiff,  not  knowing 
that  the  bank  had  not  [276]  received  any  bill  of 
lading  at  all,  inquired  of  Matson's  Wilmington  office 
and  Matson's  Los  Angeles  office  about  the  where- 
abouts of  the  bill  of  lading  and  in  response  thereto 
Matson  repeatedly  and  continuously,  in  August  and 
September  of  1946,  both  directly  and  indirectly, 
informed  plaintiff  that  the  original  bill  of  lading 
LA  29  had  never  been  surrendered  to  Matson. 
Shortly  after  the  above-entitled  action  was  filed  Mat- 
son  searched  for  said  original  bill  of  lading  LA  29 
and  failed  to  find  it  but  did  find  a  carbon  copy 
thereof,  as  issued  in  Honolulu,  and  said  carbon 
copy  of  said  bill  of  lading  LA  29  was  produced  by 
Matson  during  the  taking  of  a  deposition  prior  to 
the  date  of  trial  and  a  photostatic  copy  thereof 
was  attached  to  Matson 's  answer  filed  herein.  In 
said  answer,  filed  September  15,  1948,  Matson  al- 
leged that  the  original  bill  of  lading  LA  29  had 
never  been  surrendered  to  Matson.  On  April  10, 
1950,  the  day  prior  to  the  date  this  case  was  then 
set  for  trial,  while  a  search  was  being  made  by 
Matson  at  its  Wilmington  office,  pursuant  to  a 
subpoena  duces  tecum  for  certain  other  documents, 
including  the  original  bill  of  lading  LA  22,  Matson, 
for  the  first  time  after  this  action  was  filed,  found 
the  original  bill  of  lading  LA   29  in   one   of  its 
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inactive  files,  and  such  discovery  was  by  Matson's 
attorneys  immediately  reported  to  the  attorneys 
for  all  other  parties  in  the  above-entitled  action, 
together  with  the  circumstances  in  connection  with 
such  discovery,  and  said  bill  of  lading  was  shown 
to  all  such  attorneys  immediately  and  a  few  days 
prior  to  the  date  of  trial,  and  was  received  in  evi- 
dence as  Exhibit  C-N. 

XX. 

That  Matson,  acting  under  the  express  orders  of 
War  Shipping  Administration,  refused  to  recognize 
any  obligation  on  its  part  or  that  of  War  Shipping 
Administration  to  plaintiff  under  said  bill  of  lading 
LA  29  and  refused  to  permit  plaintiff  to  select  and 
take  delivery  of  any  good  wire  from  said  3800  ton 
shipment  until  Gonzalez  &  Blanco  had  first  made 
its  selection  of  1500  tons  of  good  wire  [277]  under 
its  order  bill  of  lading  LA  22  and  had  taken  delivery 
thereof,  and  caused  to  be  delivered  to  Gonzalez  & 
Blanco  by  Transmarine  Navigation  Company,  and 
gave  to  Gonzalez  &  Blanco  the  right  to  select  and 
choose  and  remove  from  said  dock  at  Long  Beach, 
over  plaintiff's  repeated  protests,  said  1500  tons  of 
good  wire;  and  the  balance  of  said  shipment  con- 
sisting, as  hereinbefore  found,  of  substantially  2300 
tons  of  bad,  rusty,  muddy,  breakable,  unmerchant- 
able, wire  was  made  available  to  Dulien  and  plain- 
tiff. That  under  the  permission  of  Matson  and 
War  Shipping  Administration  delivery  of  approxi- 
mately 300  tons  was  taken  by  Dulien  at  the  dock 
at  Pier  1-A,  Long  Beach,  from  Transmarine  Navi- 
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gation  Company  in  December,  1946,  pursuant  to 
the  order  of  Dulien  contained  in  a  letter  from 
Dulien  to  Matson  dated  August  28,  1946  (Exhibit 
67),  and  the  balance  of  the  substantially  230Q  tons 
of  bad,  rusty,  muddy,  breakable,  unmerchantable 
wire,  was  made  available  to  plaintiff  as  aforesaid 
and  herein  elsewhere  found. 

That  at  all  times  Matson  refused  to  recognize 
that  plaintiff  had  any  rights  under  said  bill  of 
lading  LA  29  or  any  rights  other  than  the  rights 
of  a  purchaser  of  2000  tons  of  barbed  wire  from 
Dulien,  because  plaintiff  had  not  presented  bill  of 
lading  LA  29  or  any  bill  of  lading  to  Matson  and 
did  not  have  possession  of  such  or  any  bill  of  lading 
covering  said  barbed  wire,  or  any  portion  thereof, 
and  because  in  any  event  said  bill  of  lading  LA  29 
was  a  straight  bill  of  lading  from  Dulien  as  con- 
signor to  Dulien  as  Consignee  and  was  not  a  ne- 
gotiable order  bill  of  lading.  At  all  times  herein- 
above mentioned  and  in  connection  with  its  afore- 
said acts,  Matson  was  acting  solely  as  berth  agent 
for  the  War  Shipping  Administration  under  and 
pursuant  to  its  contract  with  the  War  Shipping 
Administraction  (Exhibit  61)  and  under  the  ex- 
press orders  and  directions  of  said  War  Shipping 
Administration,  Matson 's  principal. 

XXL 

That  plaintiff  in  all  his  conduct  in  regard  to  the 
wire  [278]  after  said  payment  to  Dulien  of  $214,- 
000.00  by  defendant  bank  on  July  29,  1946,  and 
after  his  discovery  of  the  bad  condition  of  the  wire, 
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acted  with  diligence,  efficiency  and  promptness  and 
due  regard  for  the  rights  of  the  defendants  and 
respondents,  and  did  everything  which  he  could  do 
or  which  was  reasonably  required  of  him  in  regard 
thereto  in  mitigation  of  the  damages  he  had  then 
suffered  as  herein  elsewhere  found.  That  he  kept 
all  of  the  defendants  and  respondents  informed  of 
his  plans,  his  efforts  and  his  conduct  in  that  regard 
and  gave  them  ample  notice  and  opportunity  to  bet- 
ter the  situation  if  they  had  been  inclined  so  to  do. 

XXII. 

That  at  no  time  prior  to  August  23,  1946,  did 
plaintiff  know,  or  even  suspect,  or  have  any  reason 
to  suspect,  that  the  bank  had  paid  the  $214,000.00 
to  Dulien  without  obtaining  the  required  bill  of 
lading.  That  the  first  suggestion  plaintiff  received 
to  that  effect  was  on  August  23,  1946,  at  the  office  of 
Koppel  Bros,  in  Wilmington;  and  the  first  actual 
knowledge  or  first-hand  information  he  received  to 
that  effect  was  received  by  him  September  4,  1946, 
when  at  Dulien 's  office,  L.  P.  Stanley  (who  was  em- 
ployed by  Dulien)  informed  him  that  the  bill  of 
lading  had  not  been  delivered  to  the  bank  at  all  but 
had  been  surrendered  by  Dulien  to  Matson  at  Mat- 
son's  Wilmington  office  and  left  there  at  the  time 
the  freight  bill  was  paid  and  prior  to  the  presenta- 
tion by  Dulien  to  the  bank  of  the  letter  of  credit 
(Exhibit  5)  and  Dulien 's  demand  for  payment 
thereof  and  the  payment  thereof  to  Dulien  by  the 
bank  on  July  29,  1946. 

That  everything  of  consequence  which  plaintiff 
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did  in  regard  to  the  wire  after  that  discovery  was 
done  after  ample  notice  and  opportunity  to  the  de- 
fendants and  respondents  to  better  the  situation, 
and  with  the  full  knowledge  of  Matson  and  the  full 
knowledge  and  consent  of  the  bank  and  Dulien, 
which  consent,  however,  was  given  under  an  agree- 
ment that  it  be  without  prejudice  to  the  rights  of 
any  of  the  parties  hereto  against  any  of  the  other 
parties  hereto.  [279] 

XXIII. 

That  there  was  no  failure  on  plaintiff  ^s  part  in 
any  respect  to  do  everything  reasonably  required 
of  him  in  mitigation  of  damages  after  his  discovery 
of  the  bad  condition  of  the  wire  and  after  his  dis- 
covery still  later  of  the  fact  that  the  Bank  had 
breached  its  letter  of  credit  contract  by  paying 
Dulien  without  obtaining  the  required  bill  of  lad- 
ing. That  plaintiff  is  not  estopped  from  claiming, 
and  the  Court  hereby  finds  that  he  is  entitled  to 
claim  and  that  it  is  true,  that  at  no  time  was  there 
an  acceptance  of  the  wire  by  him;  that  he  never 
freely  and  voluntarily  accepted  any  of  it,  but  that 
he  rejected  all  of  it  and  after  such  rejection  took 
1,913.3325  tons  of  wire  as  herein  elsewhere  found 
only  because  he  had  no  reasonable  alternative  but 
to  mitigate  the  damages  by  salvaging  what  he  could 
from  it  and  then  bring  this  action  against  the  de- 
fendants for  damages.  That  when  he  first  took 
delivery  of  any  of  the  wire  his  money  had  already 
been  paid  out  by  the  Bank  for  it  and  none  of  the 
defendants  or  respondents  would  or  did  then  assume 
any  responsibility  for  the  poor  condition  of  the 
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wire  or  for  its  removal  from  the  dock,  or  for  the 
return  of  plaintiff's  money  to  him.  That  never  at 
any  time  did  plaintiff  approve  or  authorize  in  ad- 
vance or  ratify  afterward  the  Bank's  payment  to 
Dulien  upon  the  receipt  of  the  freight  bill  instead 
of  the  required  bill  of  lading.  That  he  did  not  tell 
Mr.  Thomas  Moran,  or  anyone  else  acting  for  the 
Bank,  that  he  approved  payment  upon  a  straight 
bill  of  lading  or  any  bill  of  lading  other  than  that 
required  by  the  language  of  the  letter  of  credit.  That 
he  did  not,  nor  did  any  agent  of  his,  nor  did  any 
person  acting  on  his  behalf,  ever  receive  from  the 
Bank  or  from  anyone  else  the  bill  of  lading  required 
by  the  terms  of  the  letter  of  credit  or  any  bill  of 
lading,  nor  did  plaintiff  or  any  agent  of  his  have 
knowledge  of  any  of  the  terms  of,  or  description 
of  the  wire  contained  in,  bill  of  lading  LA  29  [280] 
(Exhibit  C-N)  until  long  after  the  Bank  had  paid 
Dulien  $214,000.00  as  aforesaid.  That  the  reference 
in  the  undated  delivery  order  from  Mattoon  &  Co. 
to  Matson  (Exhibit  C-U)  to  ^'bill  of  lading  LA  29 
attached"  was  incorrect  and  that  no  bill  of  lading 
was  attached  to  said  delivery  order  or  had  ever 
been  in  the  possession  of  Mattoon  &  Co.  or  the  Bank. 

XXIV. 

That  plaintiff  in  mitigation  of  damages  and  after 
ample  prior  notice  to  defendants  and  with  their  full 
knowledge  did  everything  reasonably  within  his 
power  to  dispose  of  all  said  wire  to  the  best  advan- 
tage and  at  the  highest  available  prices,  and  he  did 
obtain  the  highest  available  prices  therefor.    That 
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prior  to  the  issuance  of  letter  of  credit  (Exhibit  5) 
and  prior  to  the  time  of  the  arrival  of  the  S.S. 
White  Squall  with  the  wire  on  board,  plaintiff  had 
agreed  to  sell  1,000  tons  of  barbed  wire  to  Alberto 
Echavarria  of  the  city  of  Medellin,  Colombia,  at 
the  rate  of  $160.00  per  ton.  That  on  account  of  the 
bad,  rusty  condition  of  the  wire,  it  was  rejected  by 
the  said  Alberto  Echavarria  at  the  agreed  price  and 
plaintiff  was  forced  to  accept  and  did  accept  there- 
for, from  the  said  Alberto  Echavarria,  the  sum  of 
$75.00  per  ton,  f.o.b.  at  Los  Angeles,  for  1,025.99 
tons  shipped  to  Colombia  in  1946.  That  said  sale 
price  of  $75.00  per  ton  paid  by  Alberto  Echavarria 
was  a  reasonable  price  for  the  wire  so  purchased 
by  him  in  its  rusty  condition,  and  the  acceptance 
thereof  by  plaintiff  was  in  good  faith  and  in  miti- 
gation of  damages.  That  plaintiff  took  delivery 
from  Transmarine  Navigation  Company  of  what 
was  represented  to  him  as  being  approximately 
2,000  tons  of  barbed  wire,  but  actually  received  only 
1,913.3325  tons  of  wire  on  the  dates  and  in  the 
amounts  hereinafter  in  this  paragraph  set  forth, 
and  received  the  following  sums  of  money  from  the 
following  purchasers  for  the  following  quantities 
of  wire  sold  by  him,  including  the  1,025.99  tons  sold 
as  aforesaid  to  the  said  Alberto  Echavarria,  of 
Medellin,  Colombia;  [281]  and  the  prices  at  which 
all  said  sales  were  made  were  in  each  instance  the 
reasonable  value  of  the  wire  so  sold  in  its  rusty 
condition,  and  plaintiff's  acceptance  thereof  was  in 
good  faith  and  in  mitigation  of  damages: 
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1025.99  tons  of  wire  purchased 

by  Alberto  Echavarria  and  Ton  Price     Amount 

shipped  to  Colombia  on :  Tons    f.o.b.  L.A.     Received 

August  9,  1946  112.75         $75.00     $     8,456.25 

August  20,  1946 413.1845       75.00        30,988.50 

September  29,  1946  500.06  75.00        37,504.50 

Wire  sold  to  Gonzalez  &  Blanco : 

a.  Sept.  27,  1946,  for  experi- 
mental pickling  for  the  pur- 
pose of  determining  price  at 
which    Gonzalez    &    Blanco 

would  buy  balance  of  wire....     24.30  65.00  1,579.50 

b.  Under  contract  of  October 

22,  1946  734               51.00        37,434.00 

Plus  flat  extra  agreed  .. 

payment  of  1,000.00 

c.  May  6th,  1947 104                 4.50             468.00 

Wire    shipped    to    Colombia   on 

May  4,  1947,  and  sold  there 25.0425        7.50  187.81 

Interest  paid  by  Gonzalez  &  Blan- 
co on  May  23, 1947,  on  deferred 
purchase  price  for  734  tons 
above  mentioned 222.73 


Total  received  by  plaintife....l913.3325  $117,841.29 


That  from  all  said  sales  of  said  wire  plaintiff  re- 
ceived the  gross  sum  of  $117,841.29.  [282] 

XXV. 

That  by  reason  of  the  bad  condition  of  the  wire 
so  delivered  to  plaintiff  at  Long  Beach  there  was 
no  market  for  it  in  Southern  California  or  the 
United  States  for  domestic  use. 

That  from  the  time  that  said  wire  was  unloaded 
on  the  dock  at  Long  Beach  no  one  of  the  defendants 
or  respondents  was  willing  to,  or  did  voluntarily, 
assTune  any  responsibility  in  regard  thereto  except 
that  Matson,  acting  as  agent  as  aforesaid,  and  War 
Shipping  Administration  gave  Gonzalez  &  Blanco 
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the  above-mentioned  priority  of  selection  of  good 
wire  from  the  total  cargo  of  3,800  tons  on  board 
said  S.S.  White  Squall  and  Dulien  removed  and 
retained  for  Dulien  approximately  300  tons  as  else- 
where herein  found ;  and  that  with  those  exceptions 
the  defendants  and  respondents  and  each  of  them 
b}^  their  acts,  statements  and  omissions  in  relation 
to  the  wire,  gave  plaintiff  clearly  to  understand  that 
the  responsibility  for  the  disposition  thereof  lay 
with  plaintiff,  and  that  if  anything  was  to  be  done 
about  it  he  would  have  to  do  it.  That  from  and 
after  August  21,  1946,  demurrage  was  accruing 
upon  such  of  the  wire  as  remained  on  the  dock  and 
the  dock  authorities  wanted  it  moved  and  plaintiff 
was  aware  of  those  facts.  That  in  order  to  ascer- 
tain the  reasonable  market  value  in  Los  Angeles 
County  for  export  of  the  wire  made  available  and 
delivered  to  and  taken  by  plaintiff  as  herein  else- 
where set  forth  and  to  determine  what  could  and 
should  be  done  with  it,  and  to  minimize  the  loss 
thereon  and  mitigate  the  damages  to  plaintiff  proxi- 
mately caused  by  defendants  Duliens'  breach  of 
w^arranty  and  the  Bank's  breach  of  contract  as 
herein  elsewhere  found,  and  in  connection  with  and 
in  order  to  effect  such  sales  so  made  by  plaintiff  in 
mitigation  of  damages,  it  was  reasonably  necessary 
that  there  be  expended,  and  plaintiff  for  that  pur- 
pose prior  to  October  22,  1946,  did  expend  the  fol- 
lowing sums  of  money,  or  incurred  the  following 
obligations,  in  the  necessary  selection,  segregation 
and  moving  of  said  wire  on  and  from  the  dock,  and 
in  wharf  and  dock  charges  which  accrued  thereon 


vs,  J.  B.  Loiidono,  etc,  157 

while  said  wire  remained  upon  the  dock  at  Pier  A, 
Long  Beach,  while  plaintiff  was  trying  to  dispose 
of  it,  to  wit:  [283] 

Item  Amount 

Dock  storage $2,837.45 

Inspection    by    Los    Angeles    Cargo    Ap- 
praisers            39.85 

Segregation  and  supervision 48.00 

Extra  drayage  on  account  of  poor  condi- 
tion of  wire 130.50 

Sorting  labor  on  account  of  poor  condition 

of  wire  2,734.86 

Extra  charges  made  by  Mattoon  &  Co.,  Inc.      750.00 

Total $6,540.66 

That  all  of  said  special  expense  items,  totaling 
$6,540.66,  were  paid  or  incurred  by  October  22,  1946. 

XXVI. 

That  for  the  purpose  of  mitigating  the  damages 
proximately  caused  by  Dulien^s  breach  of  warranty 
and  the  Bank's  breach  of  contract  as  herein  else- 
where found,  it  became  and  was  necessary  that 
plaintiff  remain  in  California,  devoting  his  time 
and  business  efforts  to  the  matter  of  the  sale  of 
said  wire  until  proper  disposition  thereof  could  be 
made,  and  he  did  remain  in  California  away  from 
his  own  country  and  business  for  three  months, 
that  is,  from  July  29,  1946,  until  about  November 
1st,  1946,  for  that  purpose.  That  his  reasonable 
living  and  incidental  expenses  on  account  of  such 
stay,  and  during  that  time,  amounted  to  $3,000.00. 
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That  within  that  time  he  necessarily  spent  that 
amount  and  the  expenditure  thereof  in  his  mitiga- 
tion efforts  was  justified  by  the  fact  that  by  so 
remaining  and  personally  attending  to  the  matter 
he  effected  sales  for  substantially  more  money  net, 
after  the  deduction  of  such  expenses,  than  would 
have  been  realized  otherwise.  [284] 

XXVII. 

That  said  gross  amount  of  $117,841.29  so  received 
by  plaintiff*  from  the  sale  of  said  wire,  as  herein- 
before stated  in  paragraph  XXIV,  was  the  value 
on  July  29,  1946,  and  at  all  times  thereafter  up  to 
and  including  the  respective  dates  of  sales  of  the 
respective  portions  thereof,  of  the  wire  which  plain- 
tiff received  from  Dulien;  and  after  deducting 
therefrom  the  above-enumerated  expenses  of  $6,- 
540.66  and  $3,000.00,  together  totaling  $9,540.66, 
plaintiff's  net  recovery  from  the  sale  of  said  wdre 
was  $108,300.63.  That  all  of  the  items  making  up 
said  total  expenses  of  $9,540.66  were  reasonably  and 
necessarily  expended  or  incurred  by  plaintiff  in  his 
efforts  to  mitigate  damages  and  were  made  neces- 
sary and  were  proximately  caused  by  the  failure 
of  Dulien  to  perform  the  contract  of  Dulien  with 
plaintiff  and  by  the  failure  of  the  Bank  to  perform 
its  contract  with  plaintiff,  both  as  herein  elsewhere 
found. 

XXVIII. 

That  the  reasonable  market  value  in  Los  Angeles 
County,  California,  on  July  29,  1946,  for  export  in 
ton  lots   of  merchantable   ])lack   barbed  wire   free 
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from  rust,  of  the  type  and  quality  of  the  wire  which 
Dulien  agreed  to  sell  and  warranted  to  plaintiff, 
was  $130.00  per  ton,  or  $130,000.00  for  1,000  tons, 
and  under  plaintiff's  contract  of  purchase  with 
Dulien  plaintiff  was  entitled  to  receive  from  Dulien 
1,000  tons  of  such  wire.  That  the  reasonable  mar- 
ket value  in  Los  Angeles  County,  California,  on 
July  29,  1946,  for  export  in  ton  lots  of  merchant- 
able galvanized  barbed  wire,  free  from  rust,  of  the 
type  and  quality  of  the  wire  which  Dulien  agreed 
to  sell  and  warranted  to  plaintiff,  was  $160.00  per 
ton,  or  $160,000.00  for  1,000  tons,  and  under  plain- 
tiff's contract  of  purchase  with  Dulien  plaintiff  was 
entitled  to  receive  from  Dulien  1,000  tons  of  such 
wdre.  That  the  reasonable  market  value  for  export 
of  2,000  tons  of  such  wire,  consisting  of  1,000  tons 
of  each  kind,  on  July  29,  1946,  was  $290,000.00. 
That  the  difference  between  the  value  of  the  wire 
delivered  to  plaintiff  at  the  times  of  the  delivery 
thereof  to  him  [285]  and  the  value  which  said  wire 
would  have  had  if  it  had  answered  to  the  warranty 
thereof  made  to  plaintiff  by  Dulien  as  aforesaid 
was  the  sum  of  $172,158.71. 

That  the  said  expenses  of  $9,540.66  set  forth  in 
paragraph  XXV  were  all  necessarily  incurred  and 
expended  by  plaintiff  in  order  that  the  above- 
mentioned  gross  sum  of  $117,841.29  might  be  ob- 
tained from  said  mitigation  sales  set  forth  in  para- 
graph XXIV,  and  if  said  expense  items  had  not 
been  so  expended  by  plaintiff  there  would  not  have 
been  received  from  said  mitigation  sales  as  large  a 
net  recovery  as  was  obtained  by  reason  of  such 
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expenditures.  That,  therefore,  plaintiff  is  either 
entitled  to  have  the  value  of  said  wire  as  of  July 
29,  1946,  determined  as  against  Dulien  in  the 
amount  of  said  gross  receipts  of  $117,841.29  less 
said  expenditures  of  $9,540.66,  that  is,  $108,300.63, 
or  he  is  entitled  to  have  such  value  as  of  July  29, 
1946,  determined  in  the  sum  of  $117,841.29  and  to 
recover  from  Dulien  as  special  damages  arising 
from  the  special  circumstances  set  forth  in  para- 
graphs XXV  and  XXVI  in  the  amount  of  such 
expenditures,  to  wit,  $9,540.66.  The  Court  there- 
fore finds  that  the  gross  amount  of  $117,841.29  so 
received  by  plaintiff  from  the  sale  of  said  wire  was 
the  value  on  July  29,  1946,  and  at  all  times  there- 
after up  to  and  including  the  respective  dates  of 
the  sales  of  the  respective  portions  thereof,  of  the 
wire  which  plaintiff  received  from  Dulien;  that 
plaintiff  is  therefore  entitled  to  recover  from 
Dulien  the  difference  between  $290,000.00,  the  value 
which  said  wire  would  have  had  if  it  had  complied 
with  Dulien 's  warranty,  and  the  said  sum  of  $117,- 
841.29,  to  wit,  $172,158.71,  and  in  addition  thereto 
as  special  damages  by  reason  of  the  above-found 
special  circumstances  the  above-stated  sum  of 
$9,540.66,  making  a  total  damage  for  which  de- 
fendants Dulien  are  liable  to  plaintiff  the  sum  of 
$181,699.37,  as  of  July  29,  1946.  That  is  to  say, 
plaintiff's  total  damage  proximately  caused  by 
Dulien 's  breach  of  warranty  [286]  is  the  sum  of 
$299,540.66,  against  which  there  should  be  set  off 
the  sum  of  $117,841.29,  which  is  the  amount  re- 
ceived by  plaintiff  in  mitigation  and  diminution  of 
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damages,  leaving  plaintiff  ^s  net  damages  for  which 
defendants  Dulien  are  liable  to  plaintiff  the  sum 
of  $181,699.37  as  of  July  29,  1946. 

XXIX. 

That  on  July  29,  1946,  when  the  defendant  Bank 
paid  the  money  to  Dulien,  as  herein  elsewhere 
found,  the  plaintiff  was  damaged  in  the  sum  of 
$214,000.00  by  the  act  of  the  Bank  in  the  payment 
of  said  money  in  violation  of  the  contract  between 
the  plaintiff  and  defendant  Bank,  as  herein  else- 
where set  forth.  That  the  difference  between  the 
amount  of  $214,000.00  paid  out  by  the  Bank  con- 
trary to  the  contract  between  the  plaintiff  and  the 
Bank  and  the  net  amount  of  $108,300.63  received 
by  the  plaintiff,  as  stated  in  paragraph  XXVII 
hereof,  upon  the  sales  of  wire  made  by  him  in  his 
efforts  to  mitigate  damages  is  $105,699.37,  as  of 
July  29,  1946,  which  sum  the  Court  finds  is  the 
plaintiff's  net  damage  occasioned  to  him  by  the 
defendant  Bank's  breach  of  its  contract  with  plain- 
tiff.   (See  finding  XXXIX.) 

XXX. 

That  said  two  shipments  of  approximately  3,800 
tons  of  wire  for  which  bills  of  lading  LA  29  and 
LA  22  were  issued  and  which  were  shipped  on  the 
S.S.  White  Squall  were  made  up  of  rolls  of  several 
standard  weights.  That  the  majority  of  them  were 
what  were  commonly  known  as  103-lb.  rolls,  some- 
times called  100-lb.  net  rolls,  but  that  there  were 
an  undetermined  number  of  what  were  commonly 
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known  as  56-lb.  rolls,  and  an  undetermined  number 
of  what  were  commonly  known  as  23-lb.  rolls.  That 
many  of  the  records  of  deliveries  of  portions  of 
said  wire  show  only  the  number  of  rolls  in  a  par- 
ticular delivery  without  any  language  or  other  [287] 
indication  from  which  can  be  determined  either  the 
apparent  or  the  actual  weight  of  such  rolls,  and  in 
regard  to  many  deliveries  from  the  dock  there  are 
not  available  any  scale  records  showing  the  actual 
weight  of  the  rolls.  That  therefore  there  cannot  be 
determined  from  the  records  available  the  exact 
weight  of  the  wire  unloaded  from  the  White  Squall 
at  Long  Beach ;  and  for  the  same  reason  there  cannot 
be  determined  the  exact  weight  of  the  wire  covered 
by  bill  of  lading  LA  29  which  was  made  available  to 
and  delivered  to  plaintiff  or  to  Gonzalez  &  Blanco, 
on  its  purchase  from  plaintiff,  or  to  Dulien  on  its 
reservation  of  300  tons.  That  the  majority  of  the 
delivery  records  report  the  weight  of  the  wire  re- 
moved under  bill  of  lading  LA  29  as  the  weight  calcu- 
lated by  multiplying  the  number  of  rolls  appearing 
to  be  23-lb.  rolls  by  23,  multiplying  the  number 
of  rolls  appearing  to  be  56-lb.  rolls  by  56, 
and  multiplying  the  number  of  rolls  appearing 
to  be  103-lb.  rolls  by  103,  instead  of  the  actual 
weight  of  each  roll.  That  plaintiff's  purchase  order 
contract,  as  amended  to  reduce  the  amount  of  the 
order,  called  for  2,000  tons  of  barbed  wire  without 
reference  to  number  of  rolls  or  weight  of  individual 
rolls.  That  the  wire  removed  by  plaintiff  and 
shipped  to  South  America  was  actually  weighed  on 
scales  and  the  actual  weight  was  reported  on  the 
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delivery  records.  That  the  wire  sold  by  plaintiff  to 
Gonzalez  &  Blanco  was  sold  by  calculated  weight 
upon  the  agreed  assumjotion  that  each  roll  appear- 
ing to  be  a  23-lb.  roll  weighed  23  pounds,  and  that 
each  roll  appearing  to  be  a  100-lb.  roll  w^eighed  100 
pounds,  and  so  on,  without  any  actual  weighing  of 
said  wire  upon  delivery  to  Gonzalez  &  Blanco.  That 
by  reason  of  the  failure  of  all  parties  handling  said 
wire  except  the  plaintiff  to  make  or  keep  accurate 
records  of  the  exact  vv^eight  of  the  wire  and  from 
all  the  evidence  in  the  case  the  Court  finds  that  the 
measure  of  damages  and  mitigation  thereof  is  to 
be  calculated  in  terms  of  dollars  regardless  of  the 
actual  weight  in  pounds  or  tons  of  wire.  That  it 
is  immaterial  whether  plaintiff  actually  got  [288] 
2,000  tons  of  wire  or  1,913.3325  tons  of  wire,  or  any 
intermediate  amount,  because  the  transaction  was 
an  entire  transaction  and  plaintiff  did  everything 
he  could  do  to  obtain,  and  he  did  obtain,  the  highest 
available  price  and  value  for  all  the  wire  which  he 
did  get. 

That  the  evidence  preponderates  to  the  effect, 
and  the  Court  finds,  that  any  discrepancies  in  the 
records  between  the  number  of  rolls  shown  to  have 
been  loaded  on  the  ^' White  SqualP'  at  Honolulu 
and  the  number  shown  to  have  been  unloaded  at 
Long  Beach  are  relatively  inconsequential  in  a 
2300-ton  shipment  and  therefore  too  small  for  the 
Court  to  take  cogizance  of;  that  any  differences 
reported  in  said  records  between  the  weight  of  wire 
as  mathematically  calculated,  as  aforesaid,  and  the 
actual  weight  of  the  same  wire  as  it  might  have  been 
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determined  by  being  weighed  on  scales  is  likewise 
inconsequential.  Therefore  the  Court  finds  that 
there  was  no  shortage  in  the  carrier's  delivery  of 
wire  at  the  dock  at  Long  Beach,  but  that  all  the 
wire  delivered  to  the  carrier,  United  States  of 
America,  by  Dulien  at  Honolulu  under  bill  of  lading 
LA  29  was  delivered  by  the  carrier  at  the  dock  at 
Long  Beach  for  Dulien;  that  plaintiff  has  correctly 
reported  by  weight  and  in  dollars  all  dispositions 
made  by  him  or  on  his  behalf  of  wire  unloaded  from 
the  White  Squall  at  Long  Beach  under  bill  of 
lading  LA  29,  as  heretofore  found  in  paragraph 
XXIV;  that  plaintiff  fully  preformed  any  and  all 
duties  w^hich  rested  upon  him  to  mitigate  damages, 
and  that  upon  the  trial  he  fully  and  accurately 
reported  all  sales  of  wire  made  by  him  or  on  his 
behalf  and  all  moneys  received  from  such  sales; 
that  by  way  of  credit  to  defendants  Dulien  and  the 
Bank  against  moneys  received  by  plaintiff  from  such 
sales  in  mitigation  of  damages  plaintiff  is  properly 
chargeable  with  only  such  actual  net  amount  of 
money  as  he  did  receive  from  such  sales  after  the 
deduction  of  his  necessary  expenses;  and  that  the 
net  amount  so  received  by  him  was  [289] 
$108,300.63. 

XXXI. 
That  at  no  time  between  July  29,  1946,  and  De- 
cember 31,  1946,  was  there  available  to  plaintiff 
in  the  State  of  California  barbed  wire  of  the  type 
and  quality  which  Dulien  agreed  to  sell  and  war- 
ranted  to  plaintiff,  which  plaintiff  could  have 
obtained  from  any  other  source  as  a  substitute  for 
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that  which  Dulien  had  failed  to  deliver  according 
to  its  warranty,  and  at  all  such  times  Dulien  well 
knew  that  faot.  That  at  the  time  of  plaintiff's 
purchase  of  wire  from  Dulien  plaintiff  had  no  in- 
tention, nor  any  idea,  of  selling  any  of  such  wire  in 
the  United  States  of  America,  or  in  any  of  its 
Territories  or  possessions.  That  plaintiff's  original 
and  sole  purpose  in  purchasing  wire  from  Dulien 
was  to  ship  it  to  his  own  country  in  South  America 
(Colombia)  for  resale,  and  on  July  11th  and  12th, 
1946,  he  so  informed  Dulien,  and  when  Dulien  ac- 
cepted his  order  Dulien  knew  of  plaintiff's  said 
purpose  and  plan.  That  Dulien  at  all  times  in  the 
years  1946  and  1947  knew  the  condition  of  the  bar- 
bed wire  market  at  Los  Angeles  and  in  the  United 
States  generally  and  in  South  America,  and  knew 
the  demand  for  and  the  value  of  and  market  price 
of  barbed  wire  and  particularly  of  good  non-rusty, 
merchantable  barbed  wire  in  ton  lots  for  export  at 
Los  Angeles;  that  at  all  times  on  or  between  July 
11th  and  July  29th,  1946,  defendant  Bank  knew, 
but  Dulien  did  not  know,  that  plaintiff  had  a  cus- 
tomer in  Colombia  ready,  willing  and  able  to  pay 
plaintiff  the  market  price  for  export  at  Los  Angeles, 
to  wit,  $160.00  per  ton,  for  1,000  tons  of  barbed  wire 
of  the  quality  ordered  by  plaintiff  from  Dulien  and 
that  said  customer  had  made  an  advance  payment 
to  plaintiff  of  $160,000.00  upon  such  purchase;  but 
Dulien  did  at  such  times  know  that  there  was  an 
export  market  in  Los  Angeles  for  good  non-rusty, 
merchantable  black  and  galvanized  wire  at  prices 
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in  excess  of  the  price  per  ton  which  plaintiff  agreed 
to  pay  Dulien  as  herein  elsewhere  found. 

XXXII.  I 

That  coincident  with  the  letter  of  credit  trans- 
action the  [290]  Bank  agreed  to  loan  and  did  there- 
after loan  to  plaintiff  at  his  special  instance  and 
request  the  sum  of  $54,535.00  and  plaintiff  orally 
agreed  with  the  bank  on  July  27,  1946,  to  give  the 
Bank  as  security  for  said  loan  a  lien  upon  the  wire  i 
for  the  purchase  price  of  which  the  letter  of  credit 
was   bought    by   plaintiff   from   the   Bank   and   to 
evidence  said  loan  and  said  lien  by  a  promissory 
note.    That  plaintiff  thereafter  did  give  the  Bank 
such  a  lien  when  on  July  31,  1946,  not  knowing  the 
bad  condition  of  the  wire  or  that  the  Bank  had  not 
obtained  the  required  bill  of  lading  thereon,  and 
being  then  informed  by  the  Bank  that  it  had  re- 
ceived the  bill   of  lading  in   accordance   with  its 
contract  and  believing  and  relying  thereon,  he  made, 
executed  and  delivered  to  the  Bank  his  promissory 
note  which  was  admitted  in  evidence  as  Exhibit  22-a 
and  the  collateral  agreement  which  was  admitted  in 
evidence  as  Exhibit  21.  That  the  Bank  thereafter 
claimed,  exercised  and  acted  upon  and  under  said 
note  and  collateral  agreement  when  it  authorized, 
instructed  and  required,  and  the  Court  finds  that 
the  Bank  did  authorize,  instruct  and  require,  that 
Mattoon  &  Company,  the  ocean  freight  forwarders 
handling  the  shipping  arrangements  and  the  docu- 
ments on  said  wire,  protect  the  Bank's  interest  in 
said  wire  by  obtaining  and  transmitting  direct  to 
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the  Bank  the  title  papers  on  the  wire  thereafter 
to  be  shipped  and  which  was  shipped  to  South 
America  by  Mattoon  &  Company,  and  on  that  which 
was  sold  to  Gonzales  &  Blanco  in  Los  Angeles, 
pursuant  to  plaintiff's  instructions.  That  $54,000.00 
of  the  amount  so  loaned  to  plaintiff  was  simultane- 
ously on  July  31,  1946,  paid  by  plaintiff  to  the  Bank 
in  full  discharge  of  the  balance  on  the  purchase 
price  of  said  letter  of  credit,  and  the  remaining 
$535.00  thereof  was  simultaneously  by  plaintiff  paid 
to  the  Bank  in  full  payment  of  the  Bank's  letter  of 
credit  service  charge.  That  the  service  for  which 
said  $535.00  charge  was  made  to  plaintiff  was  not 
preformed,  in  that  the  plaintiff's  instructions  to 
the  Bank  contained  in  the  letter  of  credit  and  the 
application  therefor  were  not  carried  out,  as  afore- 
said; and  therefore  the  consideration  for  said  serv- 
ice charge  failed.  That  the  amount  of  interest 
which  has  been  charged  by  the  [291]  Bank  upon 
plaintiff's  said  note  as  upon  the  $535.00  portion  of 
the  principal  to  and  including  June  15,  1950,  is 
$103.63,  and  that  the  total  of  said  $535.00  principal 
and  $103.63  interest,  amounting  to  $638.63  is  prop- 
erly deducted  from,  and  is  not  due  or  payable 
upon,  plaintiff's  said  note.  That  after  the  deduction 
of  said  credit  of  $638.63  the  amount  remaining  un- 
paid on  June  15,  1950,  on  the  principal  of  said  note 
was  $14,074.10  and  on  the  interest  $2,812.10,  and 
additional  interest  has  since  accured  on  said  prin- 
cipal balance  at  5%  per  annum  to  November  16, 
1950,  amounting  at  $58.64  per  month  to  $295.15, 
making  a  total  of  $17,181.35  on  said  counterclaim. 
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and  that  after  Nov.  16,  1950,  additional  interest  will 
accrue  on  the  principal  at  the  rate  of  $1.95  per  day. 
That  Mattoon  and  Company  fully  complied  with  the 
Bank's  instructions  for  the  protection  of  its  lien 
on  said  wire,  and  in  so  doing  acted  as  the  agent 
of  the  Bank,  and  all  of  the  money  received  from 
sales  of  said  wire  to  Gonzalez  &  Blanco  w^as  trans- 
mitted direct  to  the  Bank  and  by  the  Bank  applied 
first  upon  expenses  of  such  sales  or  charges  against 
said  wire  and  then  upon  plaintiff's  said  note, 
thereby  reducing  said  note,  and  it  was  so  reduced, 
to  the  balance  above  mentioned.  That  none  of  said 
wire  was  released  to  or  for  plaintiff  or  for  sale  or 
shipment  by  or  for  him  except  upon  the  authoriza- 
tion or  consent  of  the  Bank. 

XXXIII. 

That  it  is  not  true  that  the  provision  on  plain- 
tiff's application  for  said  letter  of  credit  (Exhibit 
4)  providing  that  a  negotiable  order  bill  of  lading 
be  presented,  endorsed  in  blank,  was  inserted  in  said 
application  and  said  lettter  of  credit  at  the  sole 
instance  and  request  of  the  Bank;  but  it  is  true 
that  plaintiff  requested  and  demanded  the  insertion 
of  such  provision  and  that  the  language  of  such 
provision  was,  by  Wm.  H.  Schroeder,  Vice  Presi- 
dent of  the  Bank,  in  the  plaintiff's  immediate 
presence  and  hearing  on  July  27,  1946,  dictated  to 
his  ( Schroeder 's)  secretary  and  that  pursuant  to 
such  dictation  said  provision  was  written  into  said 
application.  [292] 

That  it  is  not  true  that  said  last  mentioned  pro- 
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vision  was  inserted  in  each  of  said  last  mentioned 
documents  for  the  sole  benefit  of  said  defendant 
Bank  as  a  lien  holder  on  said  wire;  but  it  is  true 
that  said  provision  was  inserted  both  for  plaintiff's 
protection  against  the  possible  payment  of  his 
money  without  the  receipt  of  the  specified  docu- 
ments and  for  the  Bank's  protection  as  a  prospec- 
tive lien  holder  on  said  wire.  That  it  is  not  true  that 
plaintiff  released  defendant  Bank  on  July  29,  1946, 
or  at  any  other  time,  from  the  provision  of  said 
application  for  letter  of  credit  and  of  said  letter 
of  credit  providing  that  a  negotiable  order  bill  of 
lading  should  be  presented  or  from  said  provision 
of  either  of  them;  and  it  is  not  true  that  plaintiff 
orally  or  otherwise  or  at  all  agreed  with  defendant 
Bank  that  a  straight  non-negotiable  bill  of  lading 
might  be  accepted  or  that  the  required  bill  of  lading 
might  show  a  consignment  from  Dulien  to  Dulien; 
and  it  is  not  true  that  the  Bank  on  July  29th,  1946, 
(as  is  alleged  by  the  Bank  in  paragraph  5  of  the 
Second  Defense  contained  in  its  Answer),  or  at 
any  other  time  or  at  all,  released  plaintiff  from  the 
provisions  of  said  application  for  letter  of  credit 
and  of  said  letter  of  credit  providing  that  a  negoti- 
able order  bill  of  lading  be  presented  or  from  said 
provision  in  either  of  said  documents ;  and  it  is  not 
true,  as  is  in  said  allegation  implied,  that  the  Bank 
had  any  right  to,  or  could,  or  did,  alter  or  waive 
in  any  manner  eithei'  the  plaintiff's  rights  or  privi- 
leges or  the  Bank's  obligations  and  duties  by  the 
claimed  '^releasing"  of  the  plaintiff  therefrom,  or 
otherwise,  nor  is  it  true  that  in  any  manner  what- 
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ever  plaintiff  at  any  time,  or  at  all,  release  the  Bank 
from  its  obligation  of  full  compliance  with  the  re- 
quirements of  the  letter  of  credit  and  the  applica- 
tion therefore  or  either  of  them. 

XXXIV. 

That  it  is  not  true  that  Mattoon  &  Company  in  its 
activities  in  connection  with  the  barbed  wire  was 
acting  as  the  agent  solely  of  plaintiff;  but  it  is  true 
that  Mattoon  &  Company  was  acting  [293]  as  the 
Bank's  agent  regarding  said  wire  while  and  so 
long  as  the  Bank  had  a  lien  thereon  and  until  from 
time  to  time  portions  of  it  were  released  by  the 
Bank  either  for  shipment  to  South  America  or  for 
sale  to  Gonzalez  &  Blanco;  that  it  is  true  that 
Mattoon  &  Company  were  independent  ocean 
freight  forwarders  and  shipping  agents  and  that  in 
the  ordinary  course  of  their  business  in  this  barbed 
wire  transaction  they  from  time  to  time  preformed 
different  duties  for  different  principals,  for  the 
Bank  at  times  and  for  the  plaintiff  at  times,  depend- 
ing upon  the  particular  service  being  at  the  moment 
performed. 

XXXV. 

That  it  is  true  that  plaintiff  in  writing  agreed 
with  defendant  Bank  that  the  Bank  should  not  be 
responsible  for  the  character,  quality,  quantity, 
condition  or  value  of  the  property  represented  by 
the  documents  required  by  the  letter  of  credit  or 
for  any  difference  in  character,  quality,  quantity, 
condition  or  value  of  the  property  from  that  to  be 
expressed  in  the  required  documents,  all  as  appears 
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in  paragraph  9  of  the  letter  of  credit  guarantee 
(Exhibit  5a)  ;  but  such  provision  did  not,  and  was- 
never  intended  to,  apply  to  the  Bank's  liability  for, 
or  in  the  event  of,  its  failure  to  obtain  the  required 
documents ;  and  the  Court  finds  that  the  Bank  deals 
in  documents  and  not  in  merchandise  and  that  such 
provision  for  exemption  from  liability  was  predi- 
cated and  conditioned  upon  the  -receipt  by  the 
Bank  of  the  precise  documents  called  for  by  the 
letter  of  credit,  and  that  when  the  Bank  paid  out 
plaintiff's  $214,000.00  without  receiving  such  precise 
documents  so  required,  such  exemption  provision 
did  not  relieve  the  Bank  of  its  responsibility  to 
plaintiff  for  the  damage  proximately  caused  to  the 
plaintiff  by  breach  of  the  Bank's  letter  of  credit 
contract  as  herein  elsew^here  found,  to  wit,  the  sum 
of  $214,000.00  plus  plaintiff's  special  damages  of 
$9,540.66  as  found  in  paragraphs  XXV  and  XXVI 
hereof  less  the  sum  of  $117,841.29  received  by  [294] 
plaintiff  in  mitigation  of  damages  as  found  in  para- 
graph XXIV  hereof.  The  Court  further  finds  that 
for  the  foregoing  reasons  the  Bank  did  not  warrant 
the  condition  of  said  wire  and  therefore  the  measure 
of  plaintiff's  damages  against  the  Bank  is  thus 
different  from  and  less  than  the  measure  of  plain- 
tiff's damage  against  Dulien,  both  as  herein  else- 
where found. 

XXXVI. 
That  the  Bank's  payment  of  Dulien 's  draft  with- 
out obtaining  the  documents  specified  in  and  re- 
quired by  the   letter   of   credit  was   a   breach   of 
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the  contract  between  plaintiff  and  the  Bank  and  was 
the  result  of  carelessness  and  negligence  on  the  part 
of  the  Bank  all  as  herein  elsewhere  found.  [295] 

XXXVII. 

That  there  was  a  breach  of  warranty  by  Dulien 
Steel  Products,  Inc.,  of  California,  a  California 
corporation,  and  by  Dulien  Steel  Products  Inc.,  a 
Washington  corporation,  and  by  each  of  them,  as 
to  the  quality  of  the  wire  sold  and  delivered  to 
plaintiff;  that  plaintiff  suffered  loss  which  in  the 
ordinary  course  of  events  directly  and  naturally  re- 
sulted from  said  breach  of  warranty,  and  plaintiff 
was  damaged  by  said  defendants  Dulien  and  each  of 
them  by  reason  of  said  breach  of  warranty  in  the 
total  sum  of  $290,000.00  as  of  July  29, 1946,  said  sum 
being  the  value  which  said  wire  would  have  had  to 
plaintiff  if  it  had  answered  to  the  w^arranty  made  to 
plaintiff  by  said  defendants  Dulien,  and  in  the  addi- 
tional sum  of  $9,540.66  special  damages  arising 
from  the  special  circumstances  set  forth  in  para- 
graphs XXV  and  XXVI,  or  a  total  of  $299,540.66. 
That  from  said  total  of  $299,540.66  defendants  Du- 
lien are  entitled  to  have  deducted  the  sum  received 
by  plaintiff  in  mitigation  of  damages  from  the  sale 
of  the  wire  actually  delivered  to  him,  to  wit,  $117,- 
841.29,  which  said  sum  of  $117,841.29  the  Court  also 
finds  to  be  the  value  of  the  wire  delivered  to  plain- 
tiff at  the  times  of  delivery  thereof  to  plaintiff; 
and  that  the  amount  of  plaintiff's  net  loss  and  dam- 
age for  which  defendants  Dulien  are  liable  to  plain- 
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tiff  is  the  difference  between  those  two  amounts,  to 
wit,  $181,699.37,  as  of  July  29,  1946. 

XXXVIII. 

That  plaintiff  is  entitled  to  judgment  against 
Dulien  Steel  Products,  Inc.,  of  California,  a  Cali- 
fornia corporation,  and  Dulien  Steel  Products,  Inc., 
a  Washington  corporation,  and  each  of  them  in 
the  sum  of  $181,699.37,  together  with  interest 
thereon  at  the  rate  of  7%  per  anmrni  from  July 
29th,  1946  until  the  date  of  the  signing  of  judgment 
herein,  which  total  sum  is  $236,355.51  on  this  date, 
viz.  Nov.  16,  1950. 

I  XXXIX. 

r  That  there  was  a  breach  by  the  defendant  Citi- 
zens National  [296]  Trust  &  Savings  Bank  of  Los 
Angeles  of  its  letter  of  credit  contract  with  plain- 
tiff; that  plaintiff  suffered  loss  which  in  the  ordi- 
nary course  of  events  directly  and  naturally  re- 
sulted from  said  breach  of  contract  by  said  defend- 
ant Bank ;  and  that  plaintiff  was  damaged  by  reason 
of  said  breach  of  contract  by  said  defendant  Bank 
in  the  sum  of  $214,000.00  on  July  29,  1946,  and  in 
addition  thereto  in  the  sum  of  $9,540.66  as  special 
damages  arising  from  the  special  circumstances  set 
forth  in  paragraphs  XXV  and  XXVI,  making  a  to- 
tal of  $223,540.66,  against  which  defendant  Bank  is 
entitled  to  a  credit  in  diminution  of  damages  in  the 
amount  of  $117,841.29  realized  by  plaintiff  in  miti- 
gation of  damages,  leaving  plaintiff's  net  damages 
against  defendant  Bank,  before  any  credit  to  the 
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Bank  on  its  counterclaim,  in  the  sum  of  $105,699.37 
as  of  July  29,  1946;  that  plaintiff  is  entitled  to  in- 
terest on  said  sum  of  $105,699.37  from  July  29,  1946, 
until  paid  at  the  rate  of  seven  (7%)  per  cent  per 
annum,  which  total  sum,  together  with  interest,  is 
$137,494.23  on  the  date  hereof  viz.  Nov.  16,  1950. 

XL. 

That  on  its  counterclaim  against  plaintiff,  on 
plaintiff  ^s  promissory  note  of  July  31st,  1946,  held 
by  the  Bank  the  defendant  Bank  is  entitled  to  a 
credit  on  said  judgment  in  plaintiff's  favor  in  the 
amount  of  $14,074.10  principal,  plus  interest  of 
$3,107.25  at  5%  per  annum  to  Nov.  16,  1950,  totaling 
$17,181.35;  and  that  additional  interest  will  accrue 
on  said  counterclaim  from  and  after  Nov.  16,  1950, 
at  the  rate  of  $1.95  per  day,  until  the  date  of  the 
signing  of  judgment  herein. 

That  after  the  deduction  of  said  credit  by  way  of 
counterclaim,  to  wit,  the  sum  of  $17,181.35  to  date 
hereof,  from  the  total  sum  found  in  paragraph 
XXXIX,  to  wit,  the  sum  of  $137,494.28  the  net 
amount  to  which  plaintiff  is  entitled  to  judgment 
against  said  defendant  Bank  as  of  the  date  of  the 
signing  hereof  is  $120,312.88  (see  computation  made 
in  accordance  wdth  [297]  Local  Rule  7  (h)  attached 
hereto  and  to  the  judgment). 

XLL 

That  as  set  forth  in  paragraphs  XXXVIII  and 
XXXIX  of  these  Findings  plaintiff  is  found  to  be 
entitled  to  interest  at  the  statutory  rate  of  7%  per 
annum  from  July  29,  1946,  on  $181,699.37,   [298] 
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the  net  amount  of  defendants  Dulien's  principal 
obligation,  and  on  $105,699.37,  the  net  amount  of 
defendant  Bank's  principal  obligation,  after  credit- 
ing in  each  case  the  full  amount  of  all  monies 
received  by  plaintiff  from  the  sales  of  the  wire  by 
him  in  mitigation  of  damages  as  of  the  dates  of 
such  sales  as  they  are  shown  in  paragraph  XXIV 
hereof,  the  last  of  which  said  receipts  was  the  in- 
terest of  $222.73  received  from  Gonzales  &  Blanco 
on  May  23,  1947.  That  such  credits  are  allowed  as 
though  the  full  amount  of  $117,841.29  received  from 
said  sales  had  been  received  by  plaintiff  on  July 
29,  1946,  whereas,  as  is  shown  in  said  paragraph 
XXIV  hereof,  the  several  items  constituting  and 
making  up  said  total  of  $117,841.29  were  received 
from  time  to  time  between  July  29,  1946,  and  May 
23,  1947.  That  plaintiff  is  legally  entitled  to  be 
charged  back  with  those  transactions  and,  by  being 
charged  back  with  all  those  receipts  in  mitigation 
as  of  July  29,  1946,  he  is  deprived  of  $1,273.18  in- 
terest to  which  he  is  legally  entitled.  That  on  the 
other  hand,  by  being  credited  as  of  July  29,  1946, 
with  the  special  expense  items  disbursed  by  him 
between  July  29,  1946,  and  November  1,  1946,  as  in 
paragraph  XXXVII  hereof  he  is  credited,  he  is 
given  credit  for  interest  on  the  several  items  making 
up  that  $9,540.66  special  expense  total  for  a  maxi- 
mum period  of  time,  as  to  some  portions  thereof, 
up  to  November  1,  1946,  (see  paragraph  XXV,  page 
29,  and  paragraph  XXVI,  x>age  29,  hereof) ,  and  the 
maximum  excess  interest  for  which  he  thus  gets 
credit   on   said   special    expense    disbursements    is 
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$158.01.  That  the  difference  between  said  two  in- 
terest items  is  $1,115.17  in  plaintiff's  favor,  but  the 
plaintiff  does  not  press  his  claim  for  such  additional 
interest,  and  therefore  the  Court,  giving  the  advan- 
tage in  that  regard  to  said  defendants,  finds  that 
plaintiff  has  waived  his  right  to  such  favorable 
interest  balance  of  $1,115.17  and  is  therefore  en- 
titled to  interest  on  the  sum  of  $181,699.37  only 
from  July  29,  1946,  as  against  defendants  Dulien, 
and  to  interest  on  the  sum  of  $105,699.37  only  from 
July  29,  1946,  as  against  defendant  Bank,  as  set 
forth  in  paragraphs  XXXVIII  and  XXXIX 
hereof.  [299] 

XLII. 
That  plaintiff  is  not  entitled  to  any  relief  against 
defendant  Matson  Navigation  Company,  and  for  that 
reason  Matson  Navigation  Company  is  not  entitled 
to  any  relief  on  its  cross-complaint  against  Dulien 
Steel  Products,  Inc.,  of  California  and  Dulien  Steel 
Products,  Inc.,  or  either  of  them. 

XLIII. 

That  the  claim  of  defendant  and  cross-complain- 
ant Matson  Navigation  Company  set  up  in  its  cross- 
complaint  against  defendants  Dulien  is  a  claim 
contingent  upon  the  recovery  of  judgment  by  plain- 
tiff against  Matson;  and  recovery  being  herein 
denied  to  plaintiff  as  against  Matson,  Matson  is  not 
entitled  to  any  relief  against  Dulien.  However,  if 
upon  appeal  judgment  should  be  ordered  in  favor 
of  plaintiff  and  against  Matson,  then  and  in  that 
event  Matson  shall  be  entitled  to  judgment   over 
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against  Dulien  Steel  Products,  Inc.,  of  California 
and  Dulien  Steel  Products,  Inc.,  on  Matson's  cross- 
complaint  against  defendants  Dulien  in  an  amount 
equal  to  the  amount  so  recovered  by  plaintiff  against 
Matson. 

XLIV. 
That  plaintiff  did  not  at  any  time  agree  to  accept 
or  accept,  or  authorize  or  approve  or  ratify  the  ac- 
ceptance by  anyone  on  his  behalf  of,  the  freight  bill 
(Exhibit  7)  or  any  other  freight  bill  or  any  other 
document  in  lieu  or  place  or  stead  of  the  required 
bill  of  lading;  nor  did  plaintiff  at  any  time  in  any 
manner  authorize,  approve  or  ratify  the  waiver  by 
the  bank  of,  or  failure  of  the  bank  to  comply  with, 
the  requirements  of  said  letter  of  credit  or  authorize, 
approve  or  ratify  the  bank's  payment  to  Dulien 
without  the  receipt  of  each  and  all  and  every  one 
of  the  documents  required  b}^  said  letter  of  credit. 

XLV. 

That  Dulien 's  said  representations  made  to  plain- 
tiff on  July  11th  and  12th,  1946,  as  to  the  condition 
and  quality  of  the  wire  being  sold  to  plaintiff,  were 
false ;  that  they  were  made  by  Dulien  knowing  them 
to  be  false,  knowing  that  plaintiff  believed  [300] 
them  to  be  true  and  intended  to  rely  and  act  upon 
them,  and  intending  that  plaintiff  should  rely  and 
act  upon  them.  That  plaintiff  had  a  right  to,  and 
did,  believe  and  rely  and  act  upon  said  representa- 
tions, and  did  so  to  his  damage,  as  aforesaid.  That 
on  July  29,  1946,  when  Dulien  presented  its  draft  to 
the  bank  in  the  sum  of  $214,000.00  for  payment  in 
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accordance  with  said  letter  of  credit  Dulien  then 
knew  that  the  documents  presented  did  not  comply 
with  said  letter  of  credit  and  Dulien  then  knew  and 
also  knew  when  accepting  payment  of  said  draft 
that  it  could  not  then  or  at  any  other  time  or  at  all 
comply  with  the  terms  of  said  letter  of  credit  or 
the  said  contract  between  plaintiff  and  Dulien. 

XLVI. 

That  plaintiff  had  had  other  letter  of  credit  trans- 
actions with  the  bank  prior  to  July  27,  1946,  and  the 
bank  knew  that  his  purpose  in  purchasing  said  wire 
from  Dulien  was  to  export  it  to  South  America,  and 
knew  that  he  had  one  South  American  commitment 
on  1,000  tons  of  wire  at  $160.00  per  ton  (see  finding 
XXIV). 

XLVII. 

That  when  Dulien  accepted  the  said  letter  of 
credit  from  plaintiff  and  presented  its  $214,000.00 
draft  to  the  bank  with  said  letter  of  credit,  and  de- 
manded payment  thereof  Dulien  became  and  was 
bound  to  the  bank  by  the  terms  of  said  letter  of 
credit,  and  to  plaintiff  as  part  of  the  contract  be- 
tween plaintiff  and  Dulien. 

XL  Vila. 

That  it  was  not  impossible  for  the  bank  on  July 
29,  1946,  to  comply  with  the  contract  between  plain- 
tiff and  the  bank  as  it  was  the  duty  of  the  bank 
upon  presentation  of  the  draft  without  the  required 
documents  to  dishonor  and  refuse  to  pay  said  draft 
and  return  plaintiff's  $214,000.00  to  him. 
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XLVIII. 

That  if  the  defendant  bank  had  not  violated  its 
contract  [301]  and  paid  the  $214,000.00  to  Dulien 
plaintiff  would  not  have  been  damaged  as  the  result 
of  receiving  bad  wire  from  Dulien,  and  for  that 
reason  the  equity  is  greater  in  favor  of  plaintiff  be- 
ing made  whole  by  the  full  collection  of  the  amount 
of  his  net  damages  against  Dulien  and  the  judgment 
therefor,  with  interest  thereon  until  the  date  of  full 
payment  thereof,  before  defendant  bank  has  the 
right  of  restitution  by  way  of  judgment  over  against 
Dulien.  That  therefore  plaintiff  is  entitled  to  be 
made  whole  by  the  collection  of  the  full  amount  of 
the  judgment  herein  granted  him  against  defendants 
Dulien  before  defendant  bank  be  permitted  to  exe- 
cute upon  or  in  any  other  manner  proceed  against 
the  assets  of  the  defendants  Dulien. 

That  defendant  bank  is  entitled  to  judgment  over 
against  defendants  Dulien  for  such  sums  of  money 
as  defendant  bank  may  pay  to  plaintiff  upon  either 
of  the  judgments  granted  herein  to  plaintiff  but  will 
be  entitled  to  execute  on  said  judgment  over  only 
in  the  event  and  after  plaintiff  shall  have  received 
from  defendants  Dulien  and  defendant  bank  to- 
gether sums  of  money  aggregating  the  full  amount  of 
his  judgment  against  defendants  Dulien  with  inter- 
est thereon  to  the  date  of  full  payment  thereof. 

XLIX. 

That  except  as  hereinafter  stated  plaintiff  is  en- 
titled to  collect  under  the  judgments  herein  granted 
him  the  full  sum  of  $120,312.88  as  of  the  date  hereof, 
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viz.  Nov.  16,  1950,  and  interest  to  the  date  of  pay- 
ment thereof,  plus  costs,  from  the  defendant  bank 
independent  of  and  without  regard  to  his  right  to 
collect  from  defendants  Dulien  the  amount  of  his 
judgment  against  defendants  Dulien;  and  except  as 
hereinafter  stated  plaintiff  is  entitled  to  collect  the 
full  sum  of  $236,355.51  as  of  the  date  hereof  viz.  Nov. 
16,  1950,  and  interest  to  the  date  of  payment  hereof, 
plus  costs,  from  defendants  Dulien  Steel  Products, 
Inc.,  of  California,  a  California  corporation,  and 
Dulien  Steel  Products,  Inc.,  a  Washington  corpora- 
tion, independent  of  and  without  regard  to  his  right 
to  collect  from  defendant  bank  the  amount  of  his 
judgment  against  defendant  bank;  and  until  [302] 
he  has  collected  from  said  defendants  Dulien  and 
the  defendant  bank  or  from  said  defendants  Dulien 
alone  the  full  sum  of  $236,355.51  as  of  the  date 
hereof,  viz.  Nov.  16,  1950,  and  costs,  plus  interest 
to  the  date  of  full  payment  thereof,  the  fact  that 
he  has  a  judgment  against  each  of  said  defendants 
shall  not,  except  as  hereinafter  stated,  be  a  bar  to 
his  collection  from  the  other  of  them  of  any  balance 
which  may  be  due  on  the  judgment  against  such 
other;  but  plaintiff  is  not  entitled  in  any  event  to 
collect  on  the  judgments  herein  granted  him  against 
defendants  Dulien  and  defendant  bank  any  more  in 
the  aggregate  than  a  sum  equal  to  the  full  amount 
of  the  larger  of  the  said  judgments,  to  wit,  $236,- 
355.51  the  amount  of  the  judgment  against  defend- 
ants Dulien,  plus  costs,  with  interest  thereon  to  the 
date  of  full  payment  thereof.  [303] 


vs.  J.  B,  Londono,  etc,  181 

L. 

The  difference  between  the  $236,355.51  to  which 
plaintiff  is  entitled  as  against  defendants  Dulien 
and  the  $17,181.35  balance  now  remaining  unpaid  to 
defendant  bank  on  plaintiff's  said  promissory  note 
of  July  31,  1946,  is  $219,174.16.  In  the  calculation 
of  the  amount  to  which  plaintiff  is  entitled  as  against 
defendant  bank  there  has  been  deducted,  as  above 
stated  in  Paragraph  XL  hereof,  the  amount  now  re- 
maining unpaid  on  plaintiff's  said  note;  but  in  the 
calculation  of  the  amount  to  which  plaintiff  is  en- 
titled as  against  defendants  Dulien  no  such  deduc- 
tion has  been  made  because  defendants  Dulien  are 
not  entitled  to  any  such  credit;  but  if  plaintiff 
collects  from  defendants  Dulien  the  amount  of  said 
balance  on  his  said  note  to  the  bank  or  any  portion 
thereof  after  having  been  otherwise  made  whole  as  to 
everything  to  which  he  is  entitled  from  defendants 
Dulien  except  the  balance  remaining  unpaid  on  said 
note,  to  wit,  except  the  last  $17,181.35  and  interest 
on  said  note,  then  and  then  only  will  the  bank  be 
entitled  to  reimbursement  by  plaintiff  on  account 
of  said  note  for  any  such  actual  recovery  by  plaintiff 
from  defendants  Dulien;  and  therefore  the  Court 
further  finds  that  upon  the  collection  by  plaintiff 
of  all  or  any  portion  of  the  last  $17,181.35  principal 
of  said  $236,355.51  judgment  against  defendants 
Dulien  the  bank  shall  be  entitled  to  be  reimbursed 
by  plaintiff  to  the  extent  of  such  collection,  together 
with  such  interest  thereon,  up  to  but  not  exceeding 
5%  per  annum,  as  plaintiff  may  collect  thereon  from 
defendants  Dulien. 
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Conclusions  of  Law 
From  the  foregoing  facts  the  Court  concludes : 

I. 

That  many  of  the  questions  necessary  to  be  deter- 
mined are  mixed  questions  of  law  and  fact  and  for 
the  purpose  of  clarity  many  conclusions  of  law  are 
stated  in  the  Findings  of  Fact,  and  for  that  reason 
all  the  conclusions  of  law  which  may  appear  in  the 
Findings  of  Fact,  whether  herein  specifically  stated 
again  or  not,  are  hereby  stated  as  conclusions  of  law. 

II. 

That  there  was  a  breach  of  warranty  by  Dulien 
Steel  Products,  Inc.,  of  California,  a  California 
corporation,  and  Dulien  Steel  Products,  Inc.,  a 
Washington  corporation,  and  each  of  them  as  to  the 
quality  of  the  wire  sold  and  delivered  to  plaintiff. 

[In  margin]  :     Amended  to  add  a  paragraph  purs, 
order  filed  and  entered  12/7/50  in  Judg.  Bk.  69/502. 
/s/  PH. 

III. 

That  plaintiff  is  entitled  to  judgment  against 
Dulien  Steel  Products,  Inc.,  of  California  and 
Dulien  Steel  Products,  Inc.,  and  each  of  them,  in  the 
sum  of  $181,699.27  plus  interest  thereon  at  the  rate 
of  seven  (7%)  per  cent  per  annum  from  July  29, 
1946,  to  the  date  hereof,  viz.  Nov.  16,  1950,  to  wit, 
the  total  of  $236,355.51.  (See  Computation  made  in 
accordance  with  Local  Rule  7(h)  attached  hereto 
and  to  the  judgment  herein). 
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IV. 

That  as  set  forth  in  paragraphs  XXXVIII  and 
XXXIX  of  the  Findings  of  Fact  plaintiff  is  en- 
titled to  interest  at  the  statutory  rate  of  seven  (7%) 
per  cent  per  annum  from  July  29,  1946,  on  $181,- 
699.37,  the  net  amount  of  defendants  Dulien's  prin- 
cipal obligation,  and  on  $105,699.37,  the  net  amount 
of  defendant  bank's  principal  obligation,  after 
crediting  in  each  case  the  full  amount  of  all  monies 
received  by  plaintiff  from  the  sales  of  the  wire  by 
him  in  mitigation  of  damages  as  of  the  dates  of  such 
sales  as  they  are  shown  in  paragraph  XXIV  hereof, 
the  last  of  which  said  receipts  was  the  interest  of 
$222.73  received  from  Gonzalez  &  [304]  Blanco  on 
May  23,  1947.  That  such  credits  are  allowed  as 
though  the  full  amount  of  $117,841.29  received  from 
said  sales  had  been  received  by  plaintiff  on  July  29, 
1946,  whereas,  as  is  shown  in  said  paragraph  XXIV 
of  the  Findings  of  Fact,  the  several  items  consti- 
tuting and  making  up  said  total  of  $117,841.29  were 
received  [305]  from  time  to  time  between  July  29, 
1946,  and  May  23,  1947.  That  plaintiff  is  legally 
entitled  to  be  charged  back  with  those  transactions 
as  of  the  dates  when  they  occurred  and,  by  being 
charged  back  with  all  those  receipts  in  mitigation 
as  of  July  29,  1946,  he  is  deprived  of  $1,273.18  inter- 
est to  which  he  is  legally  entitled.  That  on  the  other 
hand,  by  being  credited  as  of  July  29,  1946,  with  the 
special  expense  items  disbursed  by  him  between  July 
29,  1946,  and  November  1,  1946,  as  in  paragraph 
XXXVII  of  the  Findings  of  Fact  he  is  credited, 
he  is  given  credit  for  interest  on  the  several  items 
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making  up  that  $9,540.66  special  expense  total  for 
a  maximum  period  of  time,  as  to  some  portions 
thereof,  up  to  November  1,  1946,  and  the  maximum 
excess  interest  for  which  he  thus  gets  credit  on  said 
special  expense  disbursements  is  $158.01.  That  the 
difference  between  said  two  interest  items  is  $1,- 
115.17  in  plaintiff's  favor.  That  the  plaintiff  having 
not  pressed  his  claim  for  such  additional  interest, 
has  waived  his  right  to  such  favorable  interest  bal- 
ance of  $1,115.17  and  is  therefore  entitled  to  inter- 
est on  the  sum  of  $181,699.37  only  from  July  29, 
1946,  as  against  defendants  Dulien,  and  to  interest 
on  the  sum  of  $105,699.37  only  from  July  29,  1946,  as 
against  defendant  bank,  as  in  paragraphs  XXXVIII 
and  XXXIX  of  the  Findings  of  Fact  set  forth. 

V. 

That  the  bank  breached  its  letter  of  credit  contract 
with  plaintiff  when  on  July  29,  1946,  it  paid  out  to 
Dulien  plaintiff's  $214,000.00  without  obtaining  the 
required  documents,  particularly  the  required  bill 
of  lading.  By  reason  of  said  breach  of  contract 
plaintiff  is  entitled  to  recover  from  defendant  bank, 
for  general  and  special  damages  as  set  forth  in 
paragraph  XXXIX  of  the  Findings  of  Fact,  the 
total  sum  of  $223,540.66  less  $117,841.29  by  way  of 
off-set  in  mitigation  and  diminution  of  damages  to 
which  defendant  bank  is  entitled,  that  is,  he  is  en- 
titled to  recover  $105,699.37  as  of  July  29,  1946,  plus 
interest  thereon  at  the  rate  of  seven  [306]  (7%) 
per  cent  per  annum  from  July  29,  1946,  to  the  date 
hereof,  against  which  the  bank  is  further  entitled 
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to  a  credit,  by  way  of  its  counterclaim  on  plaintiff's 
note  to  the  bank,  in  the  sum  of  $14,074.10  plus  inter- 
est thereon  at  five  (5%)  per  cent  per  annum  from 
July  31,  1946;  so  that  plaintiff  is  now  entitled  to 
judgment  as  of  the  date  of  the  signing  hereof  viz. 
Nov.  16,  1950,  in  the  sum  of  $120,312.88.  (See  com- 
putation in  accordance  with  local  rule  7(h)  attached 
hereto  and  to  the  judgment  herein.) 

VI. 

That  by  reason  of  the  failure  of  the  bank  to  per- 
form its  letter  of  credit  contract  with  plaintiff  the 
bank  is  not  entitled  to  recover  from  plaintiff  any- 
thing by  way  of  attorney's  fees  on  plaintiff's  said 
promissory  note,  either  as  a  credit  against  the  bank's 
obligation  to  plaintiff  in  damages  or  on  the  bank's 
counterclaim  on  said  note  or  otherwise  or  at  all. 

VII. 

That  except  as  hereinafter  conditionally  provided 
the  bank  is  not  entitled  to  any  relief  from  plaintiff 
on  the  bank's  cross-complaint  on  plaintiff's  promis- 
sory note.  That  in  the  calculation  of  plaintiff's 
damages  against  the  bank,  there  has  been  fully  al- 
lowed as  a  credit,  by  way  of  the  bank's  counterclaim, 
the  amount  remaining  unpaid  on  plaintiff's  said  note 
with  interest  thereon  to  the  date  of  signing  of  the 
judgment  herein. 

VIII. 

That  it  was  not  impossible  for  the  bank  on  July 
29,  1946,  to  comply  with  the  contract  between  plain- 
tiff and  the  bank  as  it  was  the  duty  of  the  bank  upon 
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presentation  of  the  draft  without  the  required  docu- 
ments to  dishonor  and  refuse  to  pay  said  draft  and 
return  plaintiff's  $214,000.00  to  him. 

IX. 

That  the  public  has  an  interest  in  the  proper  per- 
formance by  banks  of  their  usual  banking  activities. 
That  the  issuance,  sale  and  negotiation  of  letters  of 
credit  and  the  performance  of  [307]  bank's  con- 
tracts made  in  connection  therewith  are  matters  of 
general  public  interest,  and  the  issuance,  sale  and 
negotiation  of  the  letter  of  credit  purchased  by  plain- 
tiff from  the  bank  in  this  case  fall  within  that  cate- 
gory. That  the  language  of  paragraph  9  of  the  letter 
of  credit  guarantee  (Exhibit  5a)  is  not  subject  to 
the  interpretation  claimed  for  it  by  the  bank  in  par- 
agraph 7  of  the  bank's  Second  Defense  of  its  An- 
swer. That  as  so  sought  by  the  bank  to  be  inter- 
preted such  paragraph  is  contrary  to  public  policy 
and  would  therefore  render  such  contract  null  and 
void.  That  insofar  as  any  of  the  language  of  the  ap- 
plication for  letter  of  credit  (Exhibit  4)  purports  to 
absolve  the  bank  from  liability  for  its  own  negli- 
gence, and  particularly  from  liability  for  failure  to 
obtain  the  very  docmnent  which  by  purchasing  the 
letter  of  credit  the  plaintiff  employed  the  bank  to 
obtain,  or  to  limit  such  liability,  it  was  and  is 
against  public  policy  and  therefore  null  and  void. 

X. 

That  if  defendant  bank  had  not  breached  its  con- 
tract and  paid  the  $214,000.00  to  Dulien  plaintiff 
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would  not  have  been  damaged  as  the  result  of  re- 
ceiving bad  wire  from  Dulien,  and  for  that  reason 
the  equity  is  greater  in  favor  of  plaintiff  being  made 
whole  by  the  full  collection  of  the  amount  of  his  net 
damages  against  Dulien  and  the  judgment  therefor 
before  defendant  bank  has  the  right  of  restitution 
by  way  of  judgment  over  against  Dulien.  That 
therefore  plaintiff  is  entitled  to  be  made  whole  by 
the  collection  of  the  full  amount  of  the  judgment 
herein  granted  him  against  defendants  Dulien  before 
defendant  bank  be  permitted  to  execute  upon  or  in 
any  other  manner  proceed  against  the  assets  of  de- 
fendants Dulien. 

That  by  reason  of  the  fact  that  Dulien  accepted 
payment  of  $214,000.00  under  a  letter  of  credit  with 
whose  terms  it  knew  it  was  not  complying  and  could 
not  comply  and  by  further  reason  of  the  fact  that 
Dulien  at  the  time  of  accepting  payment  knew  it 
could  not  [308]  comply  with  the  contract  between 
plaintiff  and  Dulien,  defendant  bank  is  entitled  to 
judgment  over  against  defendants  Dulien  for  such 
sums  of  money  as  defendant  bank  may  pay  to  plain- 
tiff hereunder,  but  will  be  entitled  to  execute  on  said 
judgment  over  only  in  the  event  and  after  plaintiff 
shall  have  been  paid  by  defendants  Dulien  and  de- 
fendant bank  together  sums  of  money  aggregating 
the  full  amount  of  his  judgment  against  defendants 
Dulien  with  interest  thereon  to  the  date  of  full  pay- 
ment thereof. 

XI. 

That  plaintiff  is  not  entitled  to  any  relief  what- 
soever upon  its  claim  against  Matson  Navigation 
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Company,  and  Matson  is  entitled  to  a  judgment  of 
dismissal  on  the  merits  against  plaintiff,  but  should 
pay  its  own  costs. 

XII. 
That  Section  22  of  the  Pomerene  Act  (Title  46 
USCA  Sec.  102)  imposed  an  obligation  on  the  United 
States  of  America  as  owner  of  the  S.S.  White 
Squall  and  as  the  carrier  and  on  Matson  as  its 
berth  agent,  to  insert  exceptions  in  bill  of  lading 
LA  29,  noting  the  apparent  rusty  condition  of  the 
wire  covered  thereby,  but  Matson  was  excused  and 
relieved  from  the  performance  of  said  duty  by  the 
acts  and  conduct  of  defendants  Dulien.  That  be- 
cause neither  the  plaintiff  nor  the  bank  received  or 
relied  upon  bill  of  lading  LA  29  or  gave  value  in 
good  faith  relying  upon  the  description  of  the  barbed 
wire  contained  in  said  bill  of  lading  LA  29  neither 
of  them  was  damaged  by  reason  of  the  failure  of 
Matson  and  its  said  principals  to  note  exceptions 
therein,  and  therefore  neither  plaintiff  nor  the  bank 
is  entitled  to  any  relief  as  against  Matson  Naviga- 
tion Company.  That  any  right  of  the  plaintiff  to 
recover  from  defendants  Matson  and  the  United 
States  of  America,  or  either  of  them,  for  failure 
to  note  exceptions  in  said  bill  of  lading  LA  29  was 
subject  to  the  equities  which  existed  between  the 
parties  to  the  said  bill  of  lading,  that  is,  defend- 
ants [309]  Dulien,  the  shipper,  on  the  one  hand  and 
defendant  Matson  and  Respondent  United  States  of 
America  on  the  other.  That  such  equities  preponder- 
ate in  favor  of  the  defendant  Matson  and  Respond- 
ent United  States  of  America  and  against  defendants 
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Dulien  and  thus  against  plaintiff.  That  Matson  at 
all  times  herein  concerned  was  acting  solely  as  an 
agent  of  the  United  States  of  America  and  all 
parties  to  this  action  were  at  all  times  charged  with 
notice  thereof. 

XIII. 

That  the  claim  of  defendant  and  cross-complain- 
ant Matson  Navigation  Company  set  up  in  its  cross- 
complaint  against  defendants  Dulien  is  a  claim  con- 
tingent upon  the  recovery  of  judgment  by  plaintiff 
against  Matson;  and  recovery  being  herein  denied 
to  plaintiff  as  against  Matson,  Matson  is  not  en- 
titled to  any  relief  against  Dulien.  However,  if  upon 
appeal  judgment  should  be  ordered  in  favor  of  plain- 
tiff and  against  Matson,  then  and  in  that  event 
Matson  shall  be  entitled  upon  satisfaction  thereof  to 
judgment  over  against  Dulien  Steel  Products,  Inc., 
of  California  and  Dulien  Steel  Products,  Inc.,  on 
Matson 's  cross-complaint  against  defendants  Dulien 
in  an  amount  equal  to  the  amount  so  recovered  by 
plaintiff  against  Matson,  subject  to  the  same  condi- 
tions as  are  set  forth  in  the  bank's  judgment  over 
against  Dulien,  as  set  forth  in  paragraph  X  of  these 
conclusions. 

XIV. 

That  defendant  and  cross-complainant  Citizens 
National  Trust  &  Savings  Bank  of  Los  Angeles  is 
not  entitled  to  any  relief  against  defendant  and 
cross-defendant  Matson  Navigation  Company. 

XV. 

That  except  as  hereinafter  stated  plaintiff  is  en- 
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titled  to  collect  under  the  judgments  herein  granted 
him  the  full  sum  of  $120,312.88  as  of  the  date  hereof 
\iz,  Nov.  16,  1950,  plus  costs,  and  interest  to  the 
date  of  payment  thereof,  from  the  defendant  bank 
independent  of  and  without  regard  to  his  right  to 
collect  from  [310]  defendants  Dulien  the  amount  of 
his  judgment  against  defendants  Dulien ;  and  except 
as  hereinafter  stated  plaintiff  is  entitled  to  collect 
the  full  sum  of  $236,355.51  as  of  the  date  hereof,  viz. 
Nov.  16,  1950,  plus  costs,  and  interest  thereon  to 
the  date  of  payment  thereof,  from  defendants  Dulien 
Steel  Products,  Inc.,  of  California,  a  California 
corporation,  and  Dulien  Steel  Products,  Inc.,  a 
Washington  corporation,  independent  of  and  without 
regard  to  his  right  to  collect  from  defendant  bank 
the  amount  of  his  judgment  against  defendant  bank; 
and  until  he  has  collected  from  said  defendants 
Dulien  and  the  defendant  bank  or  from  said  defend- 
ants Dulien  alone  the  full  sum  of  $236,355.51  as  of 
the  date  hereof  viz.  Nov.  16,  1950,  plus  costs,  and 
interest  to  the  date  of  full  payment  thereof,  the  fact 
that  he  has  a  judgment  against  each  of  said  defend- 
ants shall  not,  except  as  hereinafter  stated,  be  a  bar 
to  his  collection  from  the  other  of  them  of  any  bal- 
ance which  may  be  due  on  the  judgment  against 
such  other ;  but  plaintiff  is  not  entitled  in  any  event 
to  collect  on  the  judgments  herein  granted  to  him 
against  defendants  Dulien  and  defendant  bank  any 
more  in  the  aggregate  than  a  sum  equal  to  the 
full  amount  of  the  larger  of  the  said  judgments, 
to  wit,  $236,355.51  as  of  the  date  hereof  viz.  Nov. 
16,  1950,  the  amount  of  the  judgment  against  de- 
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f endants  Dulien,  plus  costs,  with  interest  thereon  to 
the  date  of  full  payment  thereof. 

XVI. 

That  if,  after  having  been  otherwise  made  whole 
as  to  everything  to  which  plaintiff  is  entitled  from 
defendants  Dulien  except  a  sum  equal  to  the  balance 
remaining  unpaid  on  his  note  to  defendant  bank, 
to  wit,  except  $17,181.35  plus  interest  on  said  note, 
plaintiff  collects  from  defendants  Dulien  all  or  any 
portion  of  said  last  $17,181.35  principal  of  the 
amount  of  said  $236,355.51  judgment  against  defend- 
ants Dulien,  then  and  then  only  will  the  bank  be 
entitled  to  any  reimbursement  from  plaintiff  on 
account  of  said  note  for  any  of  plaintiff's  actual 
recovery  from  defendants  Dulien ;  but  upon  the  col- 
lection by  plaintiff  of  all  or  any  portion  of  said  last 
$17,181.35  principal  of  his  said  $236,355.51  judgment 
against  defendants  Dulien  the  bank  shall  be  entitled 
to  be  forthwith  reimbursed  by  plaintiff  to  the  extent 
of  such  collection,  together  with  such  interest 
thereon,  up  to  but  not  to  exceed  5%  per  annum,  as 
plaintiff  may  collect  thereon  from  defendants 
Dulien. 

Let  Judgment  Be  Entered  Accordingly. 

Dated  Nov.  16, 1950. 

/s/  PEIRSON  M.  HALL, 
Judge.  [311] 
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PLAINTIFF'S  COMPUTATION  OF 
INTEREST  ON  JUDGMENT 

1.  Against  Dulien  Steel  Products,  Inc.,  of  California,  a  Cali- 
fornia corporation,  and  Dulien  Steel  Products,  Inc.,  a  Washington 
corporation : 

Principal  amount  of  judgment  as  announced  by  the  Court 
on  June  16,  1950,  and  as  found  in  paragraph  XXXVII  of 

the  Findings  of  Fact $181,699.37 

Interest  thereon  at  7%  per  annum  from  July 
29, 1946,  to  and  including  Nov.  15, 1950  (4  yrs., 
3  months,  and  16  days) 
@  $12,718.95  per  year 

1,059.91  per  month  and 

35.33  per  day 54,620.81 


Total  principal  and  interest  to  and  including 
Nov.  15, 1950 $236,320.18 


If  the  judgment  be  signed  after  November  15, 1950,  the  interest 
will  be  increased  in  the  amount  of  $35.33  per  day. 

2.    Against  Citizens  National  Trust  &  Savings  Bank : 
Principal  amount  of  judgment  as  announced 

by  the  Court  June  16, 1950 $105,699.37 

Interest  thereon  at  7%  per  annum  from  July 
29,  1946,  to  and  including  Nov.  15,  1950  (4  yrs., 
3  months,  16  days) 
@  $7,398.95  per  year 

616.57  per  month  and 
20.55  per  day 31,774.31 

Total  principal  and  interest  due  plaintiff  as  of 
Nov.  15,  1950,  before  credit  for  counterclaim  on 
plaintiff 's  note  $137,473.68 

Deduct  Bank's  Counterclaim : 

Principal  on  plaintiff's  note  held  by  bank  as 
erroneously  reported  to  court  at  time  judgment 
was  ordered $14,609.10 

Less  error  caused  by  inclusion  in 
note  of  disallowed  $535.00  letter  of 
credit  service  charge 535.00 

Corrected  principal  balance $14,074.10 

Interest  on  note  held  by  bank  as 
erroneously  reported  at  time  judg- 
ment was  ordered $2,915.73 

Less  error  by  inclusion 
of  interest  on  the  $535.00 
service  charge 103.63 
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Corrected  interest  on  note  as  of 
June  15,  1950 2,812.10 

Additional  interest  to  Nov.  15  @ 
$58.64  per  month 293.20 


Total  credit  on  counterclaim  as  of 
November  15,  1950 17,179.40 


Amount  of  judgment  against  bank  11-15-50 $120,294.28 


If  judgment  is  not  signed  until  after  November  15,  1950,  then 
there  should  be  added  to  the  above  stated  Nov.  15, 1950,  judgment 
figure  the  sum  of  $18.60  per  day  for  each  additional  day,  arrived 
at  as  follows : 

Difference  between : 

7%  on  $105,699.37  per  day $20.55 

and  5%  on  $14,074.10  per  day 1.95 


Net  daily  increase  in  plaintiff's  favor $18.60 

[Endorsed] :     Filed  November  16,  1950. 

[As  corrected  by  order  of  District  Court  dated 
July  5, 1951.]  [314] 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

No.  7358-PH 

J.  B.  LONDONO, 

Plaintifie, 
vs. 

DULIEN  STEEL  PRODUCTS,  INC.,  OF  CALI- 
FORNIA, a  Corporation;  DULIEN  STEEL 
PRODUCTS,  INC.,  a  Corporation;  CITI- 
ZENS NATIONAL  TRUST  &  SAVINGS 
BANK  OF  LOS  ANGELES,  a  National  Bank- 
ing Association,  and  MATSON  NAVIGA- 
TION COMPANY,  a  Corporation, 

Defendants. 
JUDGMENT* 
This  cause  coming  on  regularly  for  trial  the  18th 
dav  of  April,  1950,  before  the  above-entitled  court, 
the  Honorable  Peirson  M.  Hall,  Judge,  presiding, 
in  consolidation  for  trial  with  Suit  in  Admiralty 
No.  8482-PH  entitled  J.  B.  Londono,  Libelant,  vs. 
United  States  of  America,  United  States  Maritime 
Commission  and  War  Shipping  Administration,  Re- 
spondents, before  the  Court  without  a  jury,  a  jury 
having  been  specifically  waived  by  all  the  parties 

EDMUND  S.  SMITH, 

Clerk. 

By  /s/  C.  A.  SIMMONS, 
Deputy  Clerk. 


*[In  margin]:  Amended  nunc  pro  tunc  as  of 
11/16/50,  by  order  filed  11/28/50,  and  entered 
11/29/50  in  JBk  69/399. 
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hereto;  Thomas  S.  Bunn,  appearing  as  counsel  for 
plaintiff  and  cross-defendant,  J.  B.  Londono,  and 
for  libelant,  J.  B.  Londono ;  Joseph  H.  Dasteel,  ap- 
pearing as  counsel  for  defendants,  cross-complain- 
ants and  cross-defendants,  Dulien  Steel  Products, 
Inc.,  of  California,  a  California  corporation,  and 
Dulien  Steel  Products,  Inc.,  a  Washington  corpora- 
tion, hereinafter  collectively  referred  [315]  to  as 
Dulien;  Cosgrove,  Cramer,  Diether  &  Rindge,  by 
Leonard  A.  Diether  and  Jesse  R.  O'Malley,  appear- 
ing as  counsel  for  defendant  and  cross-complainant 
Citizens  National  Trust  &  Savings  Bank  of  Los 
Angeles,  hereinafter  referred  to  as  the  Bank;  Bro- 
beck,  Phleger  &  Harrison,  by  Alan  W.  Aldwell,  and 
Morrow  &  Trippet,  by  Hubert  T.  Morrow,  John  C. 
Morrow  and  Thomas  F.  Hetherington,  appearing  as 
counsel  for  defendant  and  cross-complainant  Matson 
Navigation  Company,  hereinafter  referred  to  as 
Matson;  and  Ernest  A.  Tolin,  United  States  Attor- 
ney, by  Bernard  B.  Laven,  Assistant  United  States 
Attorney,  appearing  as  comisel  for  respondents. 
United  States  of  America,  United  States  Maritime 
Commission  and  War  Shipping  Administration,  in 
consolidated  Suit  in  Admiralty  No.  8482-PH;  An- 
sw^ers  having  been  filed  by  all  defendants  and  re- 
spondents ;  cross-complaints  having  been  filed  by  the 
bank  against  plaintiff,  Dulien  and  Matson  and  by 
Matson  against  Dulien,  all  of  said  cross-complaints 
being  by  stipulation  deemed  denied  by  the  respective 
cross-defendants;  the  bank's  original  answer  having 
been  prior  to  the  trial  by  permission  of  the  Court 
amended  by  its  First  and  Second  Amendments,  and 
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the  plaintiff  during  the  course  of  the  trial  being 
permitted  to  amend  his  complaint  by  his  First  and 
Second  Amendments  thereto,  filed  herein  on  May  31, 
1950,  and  June  14,  1950,  respectively,  and  all  refer- 
ences herein  to  the  said  complaint  and  said  answer 
of  the  bank  being  to  said  complaint  and  said  answer 
as  amended ;  the  trial  having  continued  from  day  to 
day  to  and  including  June  16,  1950,  and  oral  and 
documentary  evidence  having  been  introduced  on 
behalf  of  all  parties  hereto;  and  the  Court  having 
announced  its  decision  from  the  bench  on  June  16, 
1950,  and  having  directed  the  preparation  of  Find- 
ings of  Fact,  Conclusions  of  Law  and  Judgment 
herein;  and  plaintiff  having  thereafter  on  the  21st 
day  of  July,  1950,  originally  submitted  proposed 
Findings  of  Fact,  Conclusions  of  Law  and  Judg- 
ment, to  which  written  objections  were  filed  by  the 
several  defendants,  and  a  three  day  hearing,  upon 
due  notice  to  all  parties,  having  [316]  been  held  by 
the  Court  upon  said  objections  on  September  28th, 
29th  and  30th,  1950,  at  which  hearing  all  parties  were 
represented ;  and  the  plaintiff  having  thereafter  re- 
submitted Findings  of  Fact,  Conclusions  of  Law  and 
Judgment  in  accordance  with  direction  of  the  Court 
at  the  conclusion  of  said  hearings,  to  which  objec- 
tions were  filed  and  on  which  objections  another  duly 
noticed  hearing  was  held  by  the  Court  on  November 
2nd,  1950,  at  which  hearing  all  parties  were  repre- 
sented; and  the  Court  being  fully  advised  in  the 
premises  and  having  filed  herein  its  Findings  of 
Fact  and  Conclusions  of  Law  and  having  directed 
that  judgment  be  entered  in  accordance  therewith, 
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Now,  Therefore,  by  reason  of  the  law  and  the 
findings  aforesaid,  [317] 

It  Is  Ordered,  Adjudged  and  Decreed: 

I. 

That  plaintiff  have  judgment  for  damages  against 
defendants  Dulien  Steel  Products,  Inc.,  of  Califor- 
nia, a  California  corporation,  and  Dulien  Steel 
Products,  Inc.,  a  Washington  corporation,  and  each 
of  them,  in  the  sum  of  $236,355.51  together  with  his 
costs  herein  incurred  in  the  amount  of  $755.10,  and 
interest  thereon  at  the  rate  of  7%  per  annum  until 
paid. 

I  n. 

That  plaintiff  have  judgment  for  damages  against 
defendant  Citizens  National  Trust  &  Sa\dngs  Bank 
of  Los  Angeles  in  the  sum  of  $120,312.88  together 
with  his  costs  incurred  herein  in  the  amount  of 
$747.05,  and  interest  thereon  at  the  rate  of  7%  per 
annum  until  paid. 

III. 

That  plaintiff  is  not  entitled  to  any  relief  against 
defendant,  Matson  Navigation  Company;  plaintiff 
shall  take  nothing  against  defendant,  Matson  Navi- 
gation Company,  on  his  action  herein  and  said  action 
shall  be  and  the  same  hereby  is  dismissed  on  the 
merits  as  to  said  defendant,  and  defendant,  Matson 
Navigation  Company  shall  pay  its  own  costs. 

IV. 

That  except  as  hereinafter  conditionally  provided 
defendant  and  cross-complainant.  Citizens  National 
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Trust  &  Savings  Bank  of  Los  Angeles,  is  not  en- 
titled to  any  relief  against  plaintiff  and  cross-defend- 
ant, J.  B.  Londono. 

V. 
That  defendant  and  cross-complainant.  Citizens 
National  Trust  &  Savings  Bank  of  Los  Angeles,  is 
not  entitled  to  any  relief  against  defendant  and 
cross-defendant,  Matson  Navigation  Company  and 
shall  take  nothing  on  its  cross-complaint  against  de- 
fendant and  cross-defendant,  Matson  Navigation 
Company  herein;  said  cross-complaint  shall  be  and 
the  same  hereby  is  dismissed  on  the  merits.  [318] 

VI. 

That  plaintiff's  action  against  defendant,  Matson 
Navigation  Company,  and  the  cross-complaint  of 
defendant  and  cross-complainant.  Citizens  National 
Trust  &  Savings  Bank  of  Los  Angeles,  against  de- 
fendant and  cross-defendant,  Matson  Navigation 
Company,  having  been  dismissed  on  the  merits,  de- 
fendant and  cross-complainant,  Matson  Navigation 
Company,  is  not  entitled  to  any  relief  on  its  cross- 
complaint  against  defendants,  Dulien  Steel  Products, 
Inc.,  of  California,  a  California  corporation,  or 
Dulien  Steel  Products,  Inc.,  a  Washington  corpora- 
tion. 

VII. 

That  the  claim  of  defendant  and  cross-complain- 
ant, Matson  Navigation  Company  set  up  in  its  cross- 
complaint  against  defendants,  Dulien,  is  a  claim 
contingent  upon  the  recovery  of  judgment  by  plain- 
tiff against  Matson  Navigation  Company,  and  re- 
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covery  being  herein  denied  to  plaintiff  as  against 
Matson,  Matson  is  not  entitled  to  any  relief  against 
defendants,  Dulien.  However,  if  upon  appeal  judg- 
ment should  be  ordered  in  favor  of  plaintiff  and 
against  Matson  then  and  in  that  event  Matson  Navi- 
gation Company  shall  be  entitled  to  judgment  over 
against  Dulien  Steel  Products,  Inc.,  of  California, 
a  California  corporation,  and  Dulien  Steel  Products, 
Inc.,  a  Washington  corporation,  on  Matson 's  cross- 
complaint  against  defendants,  Dulien,  in  an  amount 
equal  to  the  amount  so  recovered  by  plaintiff 
against  Matson  Navigation  Company. 

VIII. 

That  all  sums  of  money  paid  by  the  defendant. 
Citizens  National  Trust  &  Savings  Bank  of  Los  An- 
geles shall  be  credited  only  upon  the  judgment  herein 
ordered  against  said  defendant  bank.  That  all  sums 
of  money  paid  by  defendants,  Dulien  Steel  Products, 
Inc.,  of  California,  a  California  corporation,  and 
Dulien  Steel  Products,  Inc.,  a  Washington  corpora- 
tion, or  either  of  them,  shall  be  credited  only  upon 
the  judgment  herein  ordered  [319]  against  said  de- 
fendants, Dulien.  That  after  plaintiff  shall  have 
collected  hereunder  from  said  defendants,  Dulien, 
and  said  defendant  bank  sums  aggregating  and  equal 
to  the  amount  of  the  judgment  herein  against  said 
defendants,  Dulien  Steel  Products,  Inc.,  of  Califor- 
nia, a  California  corporation,  and  Dulien  Steel 
Products  Inc.,  a  Washington  corporation,  and  inter- 
est thereon  up  to  the  date  of  full  payment  thereof, 
then  and  then  only  shall  defendant,  Citizens  National 


200  Citizens  N.T,&  S,  Bank  of  L,  A. 

Trust  &  Savings  Bank  of  Los  Angeles  have,  and 
said  defendant  bank  is  in  that  event  hereby  given, 
judgment  over  against  said  defendants,  Dulien,  for 
such  amounts  of  money  as  said  defendant  bank  shall 
have  paid  to  plaintiff  upon  plaintiff's  judgment 
against  said  defendant  bank ;  but  until  that  time  said 
defendant  bank  shall  not  be  entitled  to  levy  execu- 
tion upon,  or  in  any  other  manner  proceed  against, 
the  assets  of  said  defendants,  Dulien  Steel  Products, 
Inc.,  of  California,  a  California  corporation,  and 
Dulien  Steel  Products,  Inc.,  a  Washington  corpora- 
tion, or  either  of  them,  for  the  purpose  of  collecting 
upon  this  judgment  over. 

IX. 

That,  except  as  hereinafter  stated,  plaintiff  is  en- 
titled to  collect  hereunder  the  full  sum  of  $120,- 
312.88  plus  costs,  with  interest  thereon  as  herein 
above  set  forth  from  the  defendant,  Citizens  Na- 
tional Trust  &  Savings  Bank  of  Los  Angeles,  inde- 
pendent of  and  without  regard  to  his  right  to  collect 
from  defendants,  Dulien,  the  amount  of  his  judg- 
ment against  defendants,  Dulien;  and,  except  as 
hereinafter  stated,  plaintiff  is  entitled  to  collect  the 
full  sum  of  $236,355.51,  plus  costs,  with  interest 
thereon  as  herein  above  set  forth  from  defendants, 
Dulien  Steel  Products,  Inc.,  of  California,  a  Cali- 
fornia corporation,  and  Dulien  Steel  Products,  Inc., 
a  Washington  corporation,  independent  of  and  with- 
out regard  to  his  right  to  collect  from  defendant 
bank  the  amount  of  his  judgment  against  said  de- 
fendant bank;  and  until  he  has  collected  from  said 
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defendants,  Dulien  and  the  defendant  bank  or  from 
said  defendants,  Dulien,  alone  the  full  sum  of  $236,- 
355.51,  plus  costs,  [320]  with  interest  to  the  date  of 
full  pa3Tiient  thereof,  the  fact  that  he  has  a  judgment 
against  each  of  said  defendants  shall  not,  except  as 
hereinafter  stated,  be  a  bar  to  his  collection  from  the 
other  of  them  of  any  balance  which  may  be  due  on 
the  judgment  against  such  other;  but  plaintiff  is  not 
entitled  to  collect  in  any  event  on  the  judgments 
herein  granted  him  against  defendants,  Dulien,  and 
defendant  bank  any  more  in  the  aggregate  than  a 
sum  equal  to  the  full  amount  of  the  larger  of  the 
said  judgments,  to  wit,  $236,355.51  the  amount  of  the 
judgment  against  defendants,  Dulien  Steel  Prod- 
ucts, Inc.,  of  California,  a  California  corporation, 
and  Dulien  Steel  Products,  Inc.,  a  Washington  cor- 
poration, plus  costs,  with  interest  thereon  to  the 
date  of  full  payment  thereof;  and  when  plaintiff 
shall  have  received  such  payment  in  full  by  whom- 
soever or  whichever  of  said  defendants  paid,  plain- 
tiff's rights  hereunder  shall  cease  and  terminate  and 
insofar  as  plaintiff  is  concerned  this  judgment  shall 
be  fully  satisfied. 

X. 
That  if,  after  having  been  otherwise  made  whole 
as  to  everything  to  which  plaintiff  is  entitled  from 
defendants,  Dulien,  except  a  sum  equal  to  the  balance 
remaining  unpaid  on  his  note  to  defendant  bank, 
to  wit,  except  $17,181.35  principal  plus  interest  on 
said  note,  plaintiff  collects  from  defendants,  Dulien, 
all  or  any  portion  of  said  last  $17,181.35  principal  of 
the  amount  of  said  $236,355.51  judgment  against 
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defendants,  Dulien,  then  and  then  only  shall  the 
bank  be  entitled  to  any  reimbursement  from  plain- 
tiff on  account  of  said  note  for  any  of  plaintiff's 
actual  recovery  from  defendants,  Dulien;  but  upon 
the  collection  by  plaintiff  of  all  or  any  portion  of 
said  last  $17,181.35  principal  of  his  $236,355.51  judg- 
ment against  defendants,  Dulien,  the  Citizens  Na- 
tional Trust  &  Sa^dngs  Bank  of  Los  Angeles  shall 
be  forthwith  reimbursed  by  plaintiff  to  the  extent  of 
such  collection,  together  with  such  interest  thereon, 
up  to  but  not  to  exceed  5%  per  annum,  as  plaintiff 
may  collect  thereon  from  defendants,  Dulien. 

Dated  November  16th,  1950. 

/s/  PEIRSON  M.  HALL, 
Judge.  [321] 

[Endorsed] :     Filed  November  16,  1950. 

Judgment  entered  Nov.  17,  1950. 

As  corrected  by  order  of  District  Court  dated 
July  5,  1951.  [324] 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  AMEND  FINDINGS,  MAKE 
ADDITIONAL  FINDINGS  AND  CONCLU- 
SIONS OF  LAW  AND  AMEND  JUDGMENT 
ACCORDINGLY 

Comes  Now  the  plaintiff  and  moves  the  above- 
entitled  court  for  an  order  amending  the  Findings 
of  Fact,  Conclusions  of  Law  and  Judgment  hereto- 


vs.  J,  B,  Londono,  etc.  203 

fore  entered  herein  within  ten  days  immediately 
prior  to  the  date  hereof,  to  wit,  on  November  17th, 
1950,  in  Book  69,  Page  248  of  Judgments,  as  fol- 
lows : 

1.  To  add  to  paragraph  II  of  the  Conclusions  of 
Law  on  page  47,  the  following  separate  unnumbered 
paragraph : 

^^That  said  acts  of  Dulien  Steel  Products, 
Inc.,  of  California,  a  California  corporation, 
and  Dulien  Steel  Products,  Inc.,  a  Washington 
corporation,  and  each  of  them,  set  forth  in  the 
foregoing  Findings  of  Fact,  and  particularly  in 
paragraphs  V,  XXXVII  [325]  and  XLV 
thereof,  were  and  constituted  a  fraud  upon 
plaintiff  herein." 

This  motion  is  based  upon  the  pleadings,  papers, 
records  and  filed  in  this  action,  upon  Rules  52(b) 
and  59(e)  of  the  Federal  Rules  of  Civil  Procedure, 
and  particularly  upon  the  fact  that  in  paragraph 
XLV  of  the  Findings  of  Fact  all  the  elements  of 
fraud  are  found  but  there  was  no  specific  Conclusion 
of  Law  made  by  the  Court  on  said  matter  of  fraud 
as  such,  and  upon  notice  served  concurrently  here- 
with. 

Dated  this  27th  day  of  November,  1950. 

/s/  THOMAS  S.  BUNN, 

Attorney  for  Plaintiff. 

Receipt  of  copy  acknowledged. 

[Endorsed]  :     Filed  November  27, 1950.  [326] 
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[Title  of  District  Court  and  Cause.] 

ORDER  CORRECTING  JUDGMENT  NUNC 
PRO  TUNC  ON  THE  COURT'S  OWN 
MOTION 

On  hearing  of  motion  for  stay  of  execution  and  to 
fix  the  amount  of  the  supersedeas  bonds,  it  was 
called  to  the  Court's  attention  that  through  over- 
sight there  was  omitted  from  the  judgment  the  con- 
ditions of  a  contingent  judgment-over  against  de- 
fendants Dulien  in  favor  of  Matson  Navigation 
Company,  as  set  forth  in  the  Conclusions  of  Law  in 
paragraph  XIII  of  such  conclusions. 

Now,  on  the  Court's  own  motion,  it  is  hereby 
ordered  that  such  omission  be  and  is  hereby  cor- 
rected nunc  pro  tunc  as  of  November  16,  1950,  by 
striking  the  period  at  the  end  of  paragraph  VII 
of  said  judgment  and  inserting  a  comma  in  place 
and  instead  of  such  period  and  by  inserting  after 
said  comma  the  following  language,  viz. :  [327] 

*' subject  to  the  same  conditions  as  are  set  forth 
in  the  bank's  judgment-over  against  defendants 
Dulien  as  set  forth  in  paragraph  VIII  hereof." 

and  by  inserting  in  paragraph  VII,  page  4,  line  20 
of  the  Judgment  the  words  ^^upon  satisfaction 
thereof"  between  the  word  ^^shall"  and  the  word 
'*be,"  so  that  paragraph  VII  of  said  judgment 
in  its  entirety  reads  as  follows,  viz. : 

*'That  the  claim  of  defendant  and  cross- 
complainant,  Matson  Navigation  Company,  set 
up  in  its  cross-complaint  against  defendants, 
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Dulien,  is  a  claim  contingent  upon  the  recovery 
of  judgment  by  plaintiff  against  Matson  Navi- 
gation Company,  and  recovery  being  herein  de- 
nied to  plaintiff  as  against  Matson,  Matson  is 
not  entitled  to  any  relief  against  defendants, 
Dulien.  However,  if  upon  appeal  judgment 
should  be  ordered  in  favor  of  plaintiff  and 
against  Matson  then  and  in  that  event  Matson 
Navigation  Company  shall  upon  satisfaction 
thereof  be  entitled  to  judgment  over  against 
Dulien  Steel  Products,  Inc.,  of  California,  a 
California  corporation,  and  Dulien  Steel  Prod- 
ucts, Inc.,  a  Washington  corporation,  on  Mat- 
son's  cross-complaint  against  defendants, 
Dulien,  in  an  amount  equal  to  the  amount  so  re- 
covered by  plaintiff  against  Matson  Navigation 
Company,  subject  to  the  same  conditions  as  are 
set  forth  in  the  bank's  judgment-over  against 
defendants,  Dulien,  as  set  forth  in  paragraph 
VIII  hereof." 

The  Clerk  is  hereby  ordered  and  directed  to  enter 
the  above  correction  of  judgment  nunc  pro  tunc  as 
of  the  date  of  entry  of  the  judgment  herein,  to  wit, 
November  17,  1950. 

Dated  November  28,  1950. 

/s/  PEIRSON  M.  HALL, 
Judge. 

Eeceipt  of  copy  acknowledged. 

Order  entered  Nov.  29,  1950. 

[Endorsed]  :     Filed  November  28,  1950.  [328] 
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[Title  of  District  Court  and  Cause.] 

ORDER  AMENDING  FINDINGS  OF  FACT 
AND  CONCLUSIONS  OF  LAW  NUNC  PRO 
TUNC  ON  PLAINTIFF'S  MOTION 

On  motion  of  plaintiff,  by  Thomas  S.  Bunn,  his 
attorney,  duly  made  before  this  Court  within  the 
time  allowed  by  law  and  the  Federal  Rules  of  Civil 
Procedure  applicable  to  such  cases,  to  wit,  on  Mon- 
day, the  27th  day  of  November,  1950,  and  coming  on 
regularly  for  hearing  this  7th  day  of  December,  1950, 
at  the  hour  of  10:00  o'clock  a.m.,  Hon.  Peirson  M. 
Hall,  Judge,  presiding,  all  parties  being  present  or 
having  been  duly  notified  of  the  time  and  place  of 
hearing. 

It  Is  Hereby  Ordered  that  the  findings  of  fact  and 
conclusions  of  law  heretofore  signed  and  filed  herein 
on  November  16, 1950,  and  entered  herein  on  Novem- 
ber 17, 1950,  are  hereby  amended  nunc  pro  tunc  as  of 
November  16,  1950,  by  adding  to  paragraph  II  [332] 
of  the  conclusions  of  law  on  page  47  the  following 
separate  unnumbered  paragraph : 

^^That  said  acts  of  Dulien  Steel  Products, 
Inc.,  of  California,  a  California  corporation, 
and  Dulien  Steel  Products,  Inc.,  a  Washing- 
ton Corporation,  and  each  of  them,  set  forth  in 
the  foregoing  findings  of  fact  and  particularly 
paragraphs  V,  XXXVII  and  XLV  thereof  were 
and  constituted  a  fraud  upon  plaintiff  herein." 

The  Clerk  is  hereby  ordered  and  directed  to  enter 
the  above  amendment  of  findings  of  fact  and  con- 
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elusions  of  law  nunc  pro  tunc  as  of  the  date  of  entry 
of  judgment  herein,  to  wit,  November  17,  1950. 

Dated  this  7th  day  of  December,  1950. 

/s/  PEIRSON  M.  HALL, 
Judge. 

Eeceipt  of  copy  acknowledged. 

Order  entered  Dec.  7,  1950. 

[Endorsed] :     Filed  December  7,  1950.  [333] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  OF  THE  DEFENDANT 
AND  CROSS-COMPLAINANT,  CITIZENS 
NATIONAL  TRUST  &  SAVINGS  BANK  OF 
LOS  ANGELES  TO  THE  UNITED  STATES 
COURT  OF  APPEALS  FOR  THE  NINTH 
CIRCUIT  UNDER  RULE  73(b) 

Notice  is  hereby  given  that  the  defendant  and 
cross-complainant  Citizens  National  Trust  &  Savings 
Bank  of  Los  Angeles,  one  of  the  defendants  above 
named,  hereby  appeals  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  from  the  following 
portions  of  the  Final  Judgment  entered  in  this  ac- 
tion on  November  17,  1950,  to  wit : 

1.  All  of  Paragraph  II  of  said  judgment  wherein 
judgment  in  the  sum  of  $120,312.88,  together  with 
costs  and  interest,  is  rendered  in  favor  of  plaintiff 
and  against  said  bank. 
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2.  All  of  Paragraph  IV  of  said  judgment 
wherein  it  is  adjudged  that  defendant  and  cross- 
complainant  Bank  is  not  entitled  [337]  to  any  relief 
against  plaintiff  and  cross-defendant. 

3.  That  part  of  Paragraph  VIII  of  said  judg- 
ment reading  as  follows : 

*'That  all  sums  of  money  paid  by  defendants 
Dulien  Steel  Products,  Inc.,  of  California,  a 
California  corporation,  and  Dulien  Steel  Prod- 
ucts, Inc.,  a  Washington  corporation,  or  either 
of  them,  shall  be  credited  only  upon  the  judg- 
ment herein  ordered  against  said  defendants 
Dulien. '^ 

4.  Those  portions  of  Paragraph  IX  of  said 
judgment  reading  as  follows : 

^'That,  except  as  hereinafter  stated,  plaintiff  is 
entitled  to  collect  hereimder  the  full  sum  of 
$120,312.88  plus  costs,  with  interest  thereon  as 
herein  above  set  forth  from  the  defendant 
Citizens  National  Trust  &  Savings  Bank  of  Los 
Angeles  independent  of  and  without  regard  to 
his  right  to  collect  from  defendants  Dulien  the 
amount  of  his  judgment  against  defendants 
Dulien;" 

''*  *  *  and  until  he  [plaintiff]  has  collected 
from  said  defendants  Dulien  and  the  defendant 
bank  or  from  said  defendants  Dulien  alone  the 
full  sum  of  $236,355.51,  plus  costs,  with  inter- 
est to  the  date  of  full  payment  thereof,  the  fact 
that  he  has  a  judgment  against  each  of  said 
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defendants  shall  not,  except  as  hereinafter 
stated,  be  a  bar  to  his  collection  from  the 
other  [338]  of  them  of  any  balance  which  may 
be  due  on  the  judgment  against  such  other;". 

Dated  December  12,  1950. 

COSGROVE,  CRAMER, 
DIETHER  &  RINDGE, 

By  /s/  LEONARD  A.  DIETHER, 
Attorneys  for  Defendant  and   Cross-Complainant, 
Citizens  National  Trust  &  Savings  Bank  of  Los 
Angeles. 

[Endorsed] :     Filed  December  12,  1950.  [339] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  BY  DULIEN  STEEL 
PRODUCTS,  INC.,  OF  CALIFORNIA,  A 
CALIFORNIA  CORPORATION,  AND  DU- 
LIEN STEEL  PRODUCTS,  INC.,  A  WASH- 
INGTON CORPORATION 

Notice  Is  Hereby  Given  that  Dulien  Steel  Prod- 
ucts, Inc.,  of  California,  a  California  corporation, 
and  Dulien  Steel  Products,  Inc.,  a  Washington  cor- 
poration, defendants  and  parties  above  named,  and 
each  of  them,  hereby  appeal  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  from  the  final  judg- 
ment entered  in  this  action  on  November  17,  1950,  as 


210  Citizens  iV.  T,  &  S.  Bank  of  L.  A. 

amended  by  orders  entered  November  29,  1950,  and 
December  7,  1950. 

Dated  this  11th  day  of  December,  1950. 

/s/  JOSEPH  H.  DASTEEL, 

PRESTON,  THORGRIMSON  & 
HOROWITZ, 

By  /s/  CHARLES  HOROWITZ, 
Attorneys  for  Said 
Defendants. 

[Endorsed] :     Filed  December  12,  1950.  [340] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OP  CONTENTS  OF 
RECORD  ON  APPEAL 

Dulien  Steel  Products,  Inc.,  of  California,  a  cor- 
poration, and  Dulien  Steel  Products,  Inc.,  a  cor- 
poration, hereby  designate  the  following  require- 
ments for  their  record  on  appeal  under  Rule  75 
of  Rules  of  Procedure : 

1.  All  evidence  and  proceedings  at  the  trial  which 
were  stenographically  reported  including  the  open- 
ing statements  of  counsel,  the  judge's  remarks  and 
decision  at  the  close  of  the  trial  and  the  judge's 
remarks  and  decision  on  September  28,  1950,  with 
respect  to  the  said  defendant  Bank's  cross-com- 
plaint against  Dulien,  but  excepting  all  proceedings 
for  the  settlement  of  the  Findings  of  Fact  and  Con- 
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elusions  of  Law  and  the  [345]  form  of  judgment, 
except  that  portion  thereof  with  respect  to  Dulien's 
motion  to  strike  a  proposed  finding  of  fraud  con- 
tained in  plaintiff's  proposed  Conclusions  of  Law, 
the  judge's  remarks  and  decision  [346]  thereon 
having  taken  place  on  the  29th  day  of  September, 
1950,  and  the  judge's  remarks  and  decision  on  plain- 
tiff's motion  to  amend  Conclusions  having  taken 
place  on  the  7th  day  of  Dec,  1950. 

1.  A  Complaint.    Filed  July  17,  1947. 

2.  Amendment  to  complaint  (to  third  cause  of 
action  against  defendant,  Matson  Navigation  Com- 
pany). Filed  May  31,  1950. 

3.  Second  Amendment  to  Complaint.  Filed  June 
14,  1950. 

4.  Motions  by  defendant  Citizens  National  Trust 
&  Savings  Bank  of  Los  Angeles  (1)  to  dismiss  the 
action;  and  (2)  for  a  more  definite  statement  or 
for  a  Bill  of  Particulars.   Filed  Aug.  15,  1947. 

5.  Plaintiff's  Bill  of  Particulars  (furnished  pur- 
suant to  defendant  Bank's  motion).  Filed  Dec. 
30,  1947. 

6.  Answer  of  Dulien  Steel  Products,  Inc.,  of 
California,  a  corporation,  and  Dulien  Steel  Prod- 
ucts, Inc.,  a  corporation.   Filed  Aug.  22,  1947. 

7.  Answer  of  defendant  Citizen  National  Trust 
&  Savings  Bank  of  Los  Angeles.  Filed  Jan.  28,  1948. 

8.  Amendment  to  answer  of  defendant  Citizens 
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National  Trust  &  Savings  Bank  of  Los  Angeles. 
Filed  Jan.  16,  1950. 

9.  Second  amendment  to  answer  of  defendant, 
Citizens  National  Trust  &  Savings  Bank  of  Los 
Angeles.  Filed  Apr.  18,  1950. 

10.  Cross-complaint  of  Citizens  National  Trust  & 
Savings  Bank  of  Los  Angeles.    Filed  Feb.  8,  1949. 

11.  Stipulation  between  defendant  and  cross- 
complainant,  Citizens  National  Trust  and  Savings 
Bank  of  Los  Angeles,  and  defendants  and  cross- 
defendants,  Dulien  Steel  Products,  Inc.,  of  [347] 
California,  and  Dulien  Steel  Products,  Inc.,  (that 
the  allegation  of  the  cross-complaint  shall  be  deemed 
denied  without  necessity  of  filing  a  formal  answer 
to  cross-complaint).   Filed  Feb.  18,  1949. 

12.  Stipulation  between  defendant  and  cross- 
complainant.  Citizens  National  Trust  &  Savings 
Bank  of  Los  Angeles,  and  defendant  and  cross- 
defendant,  Matson  Navigation  Company  (that  the 
allegations  of  cross-complaint  of  Bank  shall  be 
deemed  denied  without  necessity  of  filing  a  formal 
answer).  Filed  Feb.  28,  1949. 

13.  Stipulation  between  J.  B.  Londono,  plaintiff 
and  cross-defendant,  and  Citizens  National  Trust  & 
Savings  Bank  of  Los  Angeles,  cross-complainant 
(that  the  allegations  of  cross-complaint  may  be 
deemed  denied  without  necessity  of  formal  answer). 
Filed  Mar.  14,  1949. 

14.  Motion  to  strike  testimony  of  plaintiff's 
witnesses   (interposed  by  defendants,  Dulien  Steel 
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Products,    Inc.,   of    California,   and   Dulien    Steel 
Products,  Inc.).    Filed  May  25,  1950. 

15.  Answer  of  defendant,  Matson  Navigation 
Company.  Piled  Sept.  15,  1948. 

16.  Plaintiff's  reply  to  counterclaim  of  defendant, 
Citizens  National  Trust  &  Savings  Bank  of  Los 
Angeles.   Filed  Feb.  19,  1948. 

17.  Interrogatories  of  the  defendant.  Citizens 
National  Trust  &  Savings  Bank  of  Los  Angeles 
directed  to  plaintiff,  J.  B.  Londono.  Filed  Oct.  14, 
1947. 

18.  Plaintiff's  answers  to  defendant  Bank's  in- 
terrogatories. Matson  offered  in  evidence  6,  20,  21. 
Defendant  Bank  offered  in  evidence  1,  3,  4,  [348] 
8,  9.  Filed  Dec.  30,  1947. 

19.  Interrogatories  by  cross-complainant.  Citi- 
zens National  Trust  &  Savings  Bank  of  Los  Angeles 
requested  of  Matson  Navigation  Company.  Filed 
Dec.  13,  1949. 

20.  Answers  to  interrogatories  (by  Matson  to 
Bank's  interrogatories).    Filed  Jan.  30,  1950. 

21.  Interrogatories  of  plaintiff  directed  to  de- 
fendant, Matson  Navigation  Company.  Filed  Mar. 
7,  1950. 

22.  Answers  of  Matson  Navigation  Company  to 
interrogatories  of  plaintiff.     Filed  Mar.  30,  1950. 

23.  Notice  of  Motion  for  Order  permitting  de- 
fendants Dulien  Steel  Products,  Inc.,  of  California 
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and  Dulien  Steel  Products,  Inc.,  to  file  cross-com- 
plaint against  Matson  Navigation  Company,  Affi- 
davit and  proposed  cross-complaint.  Filed  May  24, 
1950. 

24.  Substitution  of  Attorneys  (for  Matson  Navi- 
gation Company).   Filed  July  20,  1948. 

25.  Pretrial  statement  and  points  and  authorities 
of  plaintiff  and  libelant,  J.  B.  Londono.  Filed  Feb. 
13,  1950. 

26.  Motion  to  Dismiss  and  for  non-suit;  points 
and  authorities  (interposed  by  defendants,  Dulien 
Steel  Products,  Inc.,  of  California  and  Dulien  Steel 
Products,  Inc.).  Filed  May  23,  1950. 

27.  Findings  of  Fact  and  Conclusions  of  Law. 
Filed  Nov.  16, 1950. 

28.  Plaintiff's  motion  to  Amend  Findings  and 
make  additional  Findings  and  Conclusions  of  Law 
and  amend  Judgment  accordingly.  Filed  Nov.  30, 
1950. 

29.  Judgment.    Filed  Nov.  17,  1950. 

30.  Order  amending  Judgment  Nunc  Pro  Tunc. 
Filed  Nov.  27,  1950. 

31.  Order  on  plaintiff's  motion  to  amend  Find- 
ings and  Conclusions  of  Law  and  amend  Judgment 
accordingly.   Filed  Nov.  30,  1950.  [349] 

32.  All  exhibits  received  in  evidence  and  all  ex- 
hibits marked  for  identification,  only.  Defendants 
Dulien  intend  to  and  will  make  a  motion  to  the 
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TJ.  S.  Court  of  Appeals,  Ninth  Circuit,  requesting 
that  all  original  exhibits  and  exhibits  marked  for 
identification  only  be  transmitted  to  the  Appellate 
Court  for  its  use  on  appeal  and  that  none  of  the 
documentary  exhibits  will  be  published  in  the  rec- 
ord. Defendants  Dulien  request  that  Exhibits  51, 
52,  54  and  63,  each  of  which  is  a  one  hundred 
pound  roll  of  barbed  wire,  be  retained  in  the  Clerk's 
office,  U.  S.  District  Court,  in  Los  Angeles,  until 
such  time  as  the  U.  S.  Court  of  Appeals,  Ninth 
Circuit,  desires  said  exhibits  to  be  sent  to  the  Clerk 
of  the  U.  S.  Court  of  Appeals. 

33.  Document  prepared  by  counsel  for  plaintiff 
consisting  of  two  pages,  entitled  ^'Estimates  of 
Damages — Londono''  submitted  to  the  Court  by 
counsel  for  plaintiff  at  the  time  of  the  final  argu- 
ment on  June  16,  1950. 

34.  Notice  of  Appeal  of  defendants  Dulien. 

35.  Supersedeas  and  Cost  Bonds  on  Appeal  of 
defendants  Dulien. 

36.  Designation  of  Contents  of  Record  on  Appeal 
by  defendants  Dulien. 

Appellants  Dulien  request  that  the  record  on 
appeal  include  each  and  all  of  the  foregoing.  How- 
ever, insofar  as  the  items  hereinabove  contained  are 
already  included  in  the  contents  of  the  record  on 
appeal  by  Citizens  National  Trust  &  Savings  Bank 
of  Los  Angeles,  [350]  there  is  no  request  that  the 
items  so  included  be  duplicated  by  this  designation. 
It  is  intended  that  the  contents  of  record  on  appeal 
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shall  include  all  of  the  items  designated  by  any  ap- 
pellant, but  without  duplication. 

/s/  JOSEPH  H.   DASTEEL. 

PRESTON,  THOEGRIMSON  & 
HOROWITZ, 

By  /s/  CHARLES  HOROWITZ, 

Attorneys  for  Appellants. 

[Endorsed] :     Filed  December  12,  1950.  [351] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  BY  APPELLEE,  J.  B.  LON- 
DONO,  OP  PORTIONS  OF  THE  RECORD, 
PROCEEDINGS  AND  EVIDENCE  TO  BE 
CONTAINED  IN  THE  RECORD  ON  AP- 
PEAL PURSUANT  TO  RULE  75(a) 

Appellee,  J.  B.  Londono  the  plaintiff  in  the  above- 
entitled  action,  hereby  designates  the  following 
additional  portions  of  the  record,  proceedings  and 
evidence  to  be  included  in  the  record  on  appeal 
pursuant  to  Rule  75(a)  of  the  Federal  Rules  of 
Civil  Procedure,  being  those  portions  required  by 
him  in  addition  to  those  heretofore  designated  by 
the  appellants  Dulien  Steel  Products,  Inc.,  of  Cali- 
fornia, a  corporation ;  Dulien  Steel  Products,  Inc.,  a 
corporation,  and  Citizens  National  Trust  and  Sav- 
ings Bank  of  Los  Angeles:  [361] 

1.    Summons  and  return  of  service  of  Writ  show- 
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ing  service  on  Dulien  Steel  Products.  Inc.    Filed 
Aug.  25,  1947. 

2.  Stipulation  joined  in  by  defendants  Dulien 
Steel  Products,  Inc.,  of  California  and  Dulien  Steel 
Products,  Inc.,  waiving  answer  to  Matson  Navi- 
gation Company's  Cross-Complaint.  Filed  Feb.  13, 
1950. 

3.  Pretrial  memorandum  of  Dulien  Steel  Prod- 
ucts, Inc.,  of  California.   Filed  Feb.  13,  1950. 

4.  Notice  of  Motion  for  order  permitting  defend- 
ants Dulien  Steel  Products,  Inc.,  of  California  and 
Dulien  Steel  Products,  Inc.,  to  file  Cross-Complaint 
against  Matson  Navigation  Company,  and  AflBidavit 
of  Joseph  H.  Dasteel  served  and  filed  therewith. 
Filed  May  24,  1950. 

5.  (Proposed)  Cross-Complaint  of  Dulien  Steel 
Products,  Inc.,  of  California  and  Dulien  Steel  Prod- 
ucts, Inc.  Lodged  May  24,  1950. 

6.  Substitution  of  attorneys  for  Dulien  Steel 
Products,  Inc.,  of  California  and  Dulien  Steel  Prod- 
ucts, Inc.,  (adding  Henry  S.  Dottenheim).  Filed 
July  11,  1950. 

7.  Judge's  remarks  and  decision  at  hearing  on 
12-7-50  on  plaintiff's  motion  to  Amend  Conclusions 
of  Law.  (This  additional  designation  is  made  by 
plaintiff  because  of  the  uncertainty  from  defend- 
ants' Dulien 's  language  on  lines  1  to  4,  inclusive, 
page  2,  of  their  *^  Designation  of  Contents  of  [362] 
Record  on  Appeal"  as  to  whether  or  not  they  have 
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designated   the  Judge's   said   remarks   of   Dec.   7, 
1950.) 

8.  Deposition  of  John  E.  Porter.  Filed  April  8, 
1950. 

9.  Depositions  of  Albert  B.  Carter,  Musiio 
Hirata,  Henry  W.  C.  Lum,  George  W.  H.  Lum  and 
Kenneth  T.  S.  Kam.    Filed  April  8,  1950. 

10.  Libel  in  Personam  in  admiralty  suit  No. 
8482-PH  entitled  J.  B.  Londono,  Libelant,  vs. 
United  States  of  America,  United  States  Maritime 
Commission  and  the  War  Shipping  Administration, 
Respondents.  Filed  July  26,  1948. 

11.  Answer  of  the  Respondents  in  admiralty 
suit  No.  8482-PH.  Filed  April  26,  1949. 

12.  Amendment  to  Libel  in  Personam  in  admi- 
ralty suit  No.  8482-PH.  Filed  May  26,  1950. 

13.  Designation  by  Appellee,  J.  B.  Londono,  of 
Portions  of  the  Record,  Proceedings  and  Evidence 
to  Be  Contained  in  the  RecorJi  on  Appeal  Pursuant 
to  Rule  75(a).   Filed  Dec.  22,  1950. 

14.  Appellee  respectfully  reserves  the  right  by 
subsequent  designation  supplemental  hereto  to  des- 
ignate herein  the  Findings  of  Fact,  Conclusions  of 
Law  and  Judgment  in  admiralty  suit  No.  8482-PH 
(not  yet  signed  and  filed),  if  after  they  are  signed 
and  filed  he  is  advised  so  to  do,  and  any  other  pro- 
ceedings in  said  admiralty  suit  occurring  subsequent 
hereto.  [363] 

Any  portion  of  the  record,  proceedings  or  evi- 
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dence  herein  designated  to  be  contained  in  the  rec- 
ord on  appeal  which  has  already  been  designated 
by  any  other  party  to  the  appeal  herein  shall  not 
be  duplicated  in  said  record  on  appeal,  but  the 
items  herein  designated,  as  additional  matter,  shall 
constitute  a  part  of  a  single  record  on  appeal  to  be 
prepared  in  accordance  with  Rule  75  (k)  of  the 
Eules  on  Appeal. 

Dated  December  21st,  1950. 

/s/  THOMAS  S.  BUNN, 

Attorney  for  Appellee, 
J.  B.  Londono. 

Affidavit  of  Service  by  Mail  attached. 

Receipt  of  copy  acknowledged. 

[Endorsed]  :     Filed  December  22,  1950.  [364] 


[Title  of  District  Court  and  Cause.] 

SUBSTITUTION  OF  ATTORNEYS 

Defendant  Matson  Navigation  Company,  a  cor- 
poration, hereby  substitutes  the  law  firms  of  Bro- 
beck,  Phleger  &  Harrison  and  Morrow  &  Morrow  as 
their  attorneys  of  record  in  place  of  the  law  firms  of 


220  Citizens  iV.  T.  &  S.  Bank  of  L.  A. 

Brobeck,  Phleger  &  Harrison  and  Morrow  &  Trip- 
pet. 

Dated  December  31,  1950. 

MATSON  NAVIGATION  COM- 
PANY, 
A  Corporation,  Defendant, 
By  /s/  [INDISTINGUISHABLE] 
Its  Secretary. 

We  hereby  consent  to  the  above  substitution. 

Dated  December  31,  1950. 

BROBECK,  PHLEGER  & 
HARRISON, 

By  /s/  GREGORY  A.  HARRISON, 

MORROW  &  TRIPPET, 
By  /s/  JOHN  C.  MORROW, 

Attorneys  for  Said  Defendant. 

We  hereby  accept  the  above  substitution. 

Dated  December  31, 1950. 

BROBECK,  PHLEGER  & 
HARRISON, 

By  /s/  GREGORY  A.  HARRISON, 

MORROW  &  MORROW, 
By  /s/  JOHN  C.  MORROW. 

Affidavid  of  Service  by  Mail  Attached. 
[Endorsed] :    Filed  January  11,  1951.  [372] 
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[Title  of  District  Court  and  Cause.] 

ORDER  CORRECTING  ERRORS  IN  RE- 
PORTER'S TRANSCRIPT  OF  PROCEED- 
INGS AT  TRIAL 

On  motion  of  plaintiff,  by  Thomas  S.  Bunn,  his 
attorney,  coming  on  regularly  for  hearing  this  25th 
day  of  June,  1951,  at  the  hour  of  10:00  o'clock 
a.m.,  Honorable  Peirson  M.  Hall,  Judge  presiding, 
all  parties  being  present  or  having  been  duly  noti- 
fied of  the  time  and  place  of  hearing,  and  the  court 
having  examined  the  Clerk's  copy  of  the  Reporter's 
transcript  of  the  proceedings  at  the  trial  of  the 
above-entitled  cause  in  each  and  every  one  of  the 
portions  of  said  transcript  to  the  correction  of 
which  said  motion  is  dire<3ted  and  having  found 
that  said  transcript  as  filed  herein  and  as  hereto- 
fore transmitted  to  the  Clerk  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  is  in  error 
in  the  respects  hereinafter  mentioned  and  corrected 
hereby.  Now,  Therefore,  for  the  purpose  of  making 
the  record  conform  to  the  truth  in  those  respects. 

It  is  Hereby  Ordered  under  the  provisions  of 
E.R.C.P.  75(h)  that  the  reporter's  transcript  of  the 
testimony  and  other  proceedings  at  the  trial  of  the 
above-entitled  case  be  and  the  same  is  hereby  cor- 
rected in  the  following  respects,  this  order  is  hereby 
directed  to  be  transmitted  to  the  said  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  before  which 
Court  said  cause  is  now  on  appeal,  and  the  clerk 
of  said  Court  is  hereby  authorized  and  requested 
by  this  Court  to  make  such  corrections  by  inter- 
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lineation  in  the  original  record  and  all  copies  thereof 
now  in  his  custody,  to  wit : 

Volume  I. 
P.  20,  line  13— Add,  after  word  ^^Londono,"  the 

words  ^'on  that." 

P.  22,  line  24— Change  $10,000.00  to  $10.00. 

P.   26,  line   17— Change   '^sale"    [of  lading]    to 

^^bill"  [of  lading]. 

P.  32,  line  9— Change  '^had"  to  ^^was." 
P.  38,  line  1&— Change  ^^ our"  to  ''out." 
P.  58,  line  22— Change  ''sent"  to  "send." 

Volume  II. 
P.    129,    line   23— Change    "exactly"    to    "exact 
date." 

P.  133,  line  5 — Change  "be  accompanied  by"  to 
"accompany." 

Volume  III. 
P.  290,  line  20— Change  "complaint"  to  "com- 
plete." 

P.  333,  line  17— Change  "an"  to  "a  ruling." 

Volume  IV. 
P.  383,  line   19— After  word  "also"  strike  the 
comma  and  insert  word  "acting." 

Volume  V. 
P.  559,  line  10 — Change  word  "yes"  to  "no." 

Volume  VI. 
P.  719,  line  11— Change  "it"  to  "if." 

Volume  IX. 

P.  1078,  line  15— Change  "the  witness"  to  "the 
court." 
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Volume  XI. 
P.  1454,  line  10— Change  "the  court"  to  ''the  wit- 


ness.'' 


Volume  XIII. 
P.  1858,  line  10— Change  ''134"  to  "734." 

Volume  XIX. 
P.  2776,  line  8— Change  "wasn't"  to  "was." 

Volume  XXVI. 
P.  3855,  line  19 — Change  "somebody"  to  "socio." 

Volume  XXXI. 
P.  4691,  line  12 — Change  "instruction"  to  "con- 
struction." 

Dated  June  25,  1951. 

/s/  PEIRSON  M.  HALL, 
Judge. 

[Endorsed] :     Filed  U.S.D.C.  June  25,  1951. 
[Endorsed] :     Filed  U.S.C.A.  June  29,  1951. 


[Title  of  District  Court  and  Cause.] 

ORDER  CORRECTING  CLERICAL  ERRORS 
IN  FINDINGS  OF  FACT,  CONCLUSIONS 
OF  LAW  AND  JUDGMENT  NUNC  PRO 
TUNC 

The  motion  of  plaintiff,  by  Thomas  S.  Bunn,  his 
attorney,  for  an  order  correcting  clerical  errors  in 
the  decision  and  judgment  herein  coming  on  reg- 
ularly before  this  Court,  the  Honorable  Peirson  M. 
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Hall,  Judge,  presiding,  on  July  5tli,  1951,  at  the  hour 
of  10:00  o'clock,  a.m.,  after  due  notice  thereof  given 
to  all  parties  in  accordance  with  an  order  of  this 
Court  shortening  the  time  of  service  thereof;  de- 
fendant Citizens  National  Trust  &  Savings  Bank 
of  Los  Angeles  being  represented  by  its  attorneys 
of  record,  Cosgrove,  Cramer,  Diether  and  Rindge, 
by  Leonard  A.  Diether,  Esq.,  and  Dulien  Steel  Prod- 
ucts, Inc.,  of  California  and  Dulien  Steel  Products, 
Inc.,  being  represented  by  their  attorney  of  record, 
Joseph  H.  Dasteel,  Esq. ;  and  all  parties  having  had 
an  opportunity  to  be  heard  thereon  and  it  appear- 
ing to  the  Court  that  in  spite  of  statements  made  by 
the  Court  in  its  oral  opinion  uttered  at  the  close  of 
the  trial  on  June  16,  1950,  to  the  effect  that  there 
must  be  no  double  recovery  by  plaintiff  and  in  spite 
of  extensive  discussions  in  chambers  between  the 
Court  and  counsel  for  all  parties  to  the  same  effect, 
nevertheless  it  apparently  escaped  the  attention  of 
all  counsel  and  the  court  at  the  time  the  Findings, 
Conclusions  and  Judgment  were  finally  settled  that 
the  judgment  as  finally  worded  might  be  interpreted 
as  possibly  permitting  a  double  recovery  by  the 
plaintiff  to  the  extent  of  the  amount  remaining  un- 
paid on  plaintiff's  promissory  note  to  the  bank,  in 
the  event  that  plaintiff  collected  the  full  amount  of 
this  Judgment  and  cost  from  defendant  Dulien 
only,  and  not  from  deft,  bank  whereas  it  was  never 
the  intention  of  the  Court  or  counsel  that  such  pos- 
sibility be  permitted;  and  it  appearing  that  any 
possibility  of  such  double  recovery  is  altogether  in- 
consistent with  the  other  provisions  of  said  decision 
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and  judgment  and  resulted  solely  from  clerical 
errors  in  the  composition  and  drafting  of  said  de- 
cision and  judgment;  and  it  further  appearing  that 
for  said  reasons  this  Court  has  the  power  to  correct 
such  clerical  errors  even  now  after  the  docketing 
of  the  appeal,  and  that  the  correction  thereof  w^ill 
be  in  the  interests  of  justice  and  equity,  now  there- 
fore, the  motion  of  plaintiff  is  hereby  granted  and 
under  the  provisions  of  Section  75(h)  of  the  Federal 
Rules  of  Civil  Procedure  and  under  the  power 
which  is  inherent  in  this  Court  to  correct  clerical 
errors  in  its  own  records  so  as  to  make  said  records 
speak  the  truth, 

It  Is  Hereby  Ordered  that  clerical  errors  in  the 
findings  of  fact,  conclusions  of  law  and  judgment 
herein  be  and  they  are  hereby  corrected  nunc  pro 
tunc  as  of  November  16th,  1950,  the  date  of  said 
findings,  conclusions  and  judgment,  in  the  following 
manner,  to  wit: 

1.  By  adding  to  the  findings  of  fact,  as  a  new 
paragraph  thereof  numbered  L,  the  following  para- 
graph : 

^^The  difference  between  the  $236,355.51  to 
which  plaintiff  is  entitled  as  against  defendants 
Dulien  and  the  $17,181.35  balance  now  remain- 
ing unpaid  to  defendant  bank  on  plaintiff's 
said  promissory  note  of  July  31,  1946,  is 
$219,174.16.  In  the  calculation  of  the  amount 
to  which  plaintiff  is  entitled  as  against  defend- 
ant bank  there  has  been  deducted,   as   above 
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stated  in  Paragraph  XL  hereof,  the  amount 
now  remaining  unpaid  on  plaintiff's  said  note; 
but  in  the  calculation  of  the  amount  to  which 
plaintiff  is  entitled  as  against  defendants 
Dulien  no  such  deduction  has  been  made  be- 
cause defendants  Dulien  are  not  entitled  to  any 
such  credit;  but  if  plaintiff  collects  from  de- 
fendants Dulien  the  amount  of  said  balance  on 
his  said  note  to  the  bank  or  any  portion  thereof 
after  having  been  otherwise  made  whole  as  to 
everything  to  which  he  is  entitled  from  defend- 
ants Dulien  except  the  balance  remaining  un- 
paid on  said  note,  to  wit,  except  the  last 
$17,181.35  and  interest  on  said  note,  then  and 
then  only  will  the  bank  be  entitled  to  reim- 
bursement by  plaintiff  on  account  of  said  note 
for  any  such  actual  recovery  by  plaintiff  from 
defendants  Dulien;  and  therefore  the  Court 
further  finds  that  upon  the  collection  by  plain- 
tiff of  all  or  any  portion  of  the  last  $17,181.35 
principal  of  said  $236,355.51  judgment  against 
defendants  Dulien  the  bank  shall  be  entitled  to 
be  reimbursed  by  plaintiff  to  the  extent  of  such 
collection,  together  with  such  interest  thereon, 
up  to  but  not  exceeding  5%  per  annum,  as 
plaintiff  may  collect  thereon  from  defendants 
Dulien.'' 

2.     By  adding  to  the  conclusions  of  law,  as  a  new 
paragraph  thereof  num])ered  XVI,  the  following: 
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^^That  if,  after  having  been  otherwise  made 
whole  as  to  everything  to  which  plaintiff  is 
entitled  from  defendants  Dulien  except  a  sum 
equal  to  the  balance  remaining  unpaid  on  his 
note  to  defendant  bank,  to  wit,  except  $17,- 
181.35  plus  interest  on  said  note,  plaintiff  col- 
lects from  defendants  Dulien  all  or  any  portion 
of  said  last  $17,181.35  principal  of  the  amount 
of  said  $236,355.51  judgment  against  defend- 
ants Dulien,  then  and  then  only  will  the  bank 
be  entitled  to  any  reimbursement  from  plaintiff 
on  account  of  said  note  for  any  of  plaintiff's 
actual  recovery  from  defendants  Dulien;  but 
upon  the  collection  by  plaintiff  of  all  or  any 
portion  of  said  last  $17,181.35  principal  of  his 
said  $236,355.51  judgment  against  defendants 
Dulien  the  bank  shall  be  entitled  to  be  forth- 
with reimbursed  by  plaintiff  to  the  extent  of 
such  collection,  together  with  such  interest 
thereon,  up  to  but  not  to  exceed  5%  per  annum, 
as  plaintiff  may  collect  thereon  from  defend- 
ants Dulien.'' 

3.     By  adding  to  the  judgment,  as  a  new  para- 
graph thereof  niunbered  X,  the  following: 

^^That  if,  after  having  been  otherwise  made 
whole  as  to  everything  to  which  plaintiff  is 
entitled  from  defendants  Dulien  except  a  sum 
equal  to  the  balance  remaining  unpaid  on  his 
note  to  defendant  bank,  to  wit,  except  $17,181.35 


228  Citizens  N.T.&S.  Bank  ofL.A. 

principal  plus  interest  on  said  note,  plaintiff 
collects  from  defendants  Dulien  all  or  any  por- 
tion of  said  last  $17,181.35  principal  of  the 
amount  of  said  $236,355.51  judgment  against 
defendants  Dulien,  then  and  then  only  shall  the 
bank  be  entitled  to  any  reimbursement  from 
plaintiff  on  account  of  said  note  for  any  of 
plaintiff's  actual  recovery  from  defendants 
Dulien;  but  upon  the  collection  by  plaintiff  of 
all  or  any  portion  of  said  last  $17,181.35  prin- 
cipal of  his  $236,355.51  judgment  against  de- 
fendants Dulien  the  Citizens  National  Trust  & 
Savings  Bank  of  Los  Angeles  shall  be  forth- 
with reimbursed  by  plaintiff  to  the  extent  of 
such  collection,  together  with  such  interest 
thereon,  up  to  but  not  to  exceed  5%  per  annum, 
as  plaintiff  may  collect  thereon  from  defend- 
ants Dulien.'' 

4.  By  inserting  in  the  first  line  of  paragraph  IV 
of  the  judgment,  on  page  3  thereof,  after  the  word 
*'That,"  the  following  language,  to  wit:  ^^ except  as 
hereinafter  conditionally  provided." 

5.  By  inserting  in  the  first  line  of  paragraph 
VII  of  the  conclusions  of  law,  on  page  49  thereof, 
after  the  word  *^That,"  the  following  language,  to 
wit:  ''except  as  hereinafter  conditionally  provided." 

And  It  Is  Hereby  Further  Ordered  that  this  orig- 
inal order  be  forthwith  transmitted  by  the  Clerk  of 
this  Court  to  the  Court  of  Appeals  of  the  United 
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States   for  the   Ninth   Circuit,   at   San   Francisco, 
California. 

Dated:  July  5th,  1951. 

/s/  PEIRSON  M.  HALL, 
Judge. 

[Endorsed] :    Piled  U.S.D.C.  July  5,  1951. 
[Endorsed] :    Filed  U.S.C.A.  July  9,  1951. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  ORDER  CORRECTING  CLERI- 
CAL ERRORS  IN  FINDINGS  OF  FACT, 
CONCLUSIONS  OF  LAW  AND  JUDG- 
MENT NUNC  PRO  TUNC 

To:  Dulien  Steel  Products,  Inc.,  of  California,  a 
California  corporation,  and  Dulien  Steel  Prod- 
ucts, Inc.,  a  Washington  corporation,  and  to 
Joseph  H.  Dasteel,  Their  Attorney;  and  to 
Defendant  Citizens  National  Trust  &  Savings 
Bank  of  Los  Angeles,  and  to  Cosgrove,  Cramer, 
Diether  &  Rindge,  Its  Attorneys: 

You  Will  Please  Take  Notice  that  on  July  5, 
1951,  the  Honorable  Peirson  M.  Hall,  Judge  of  the 
above-entitled  Court,  signed,  and  there  was  filed 
herein,  on  the  same  day,  the  order  of  said  Court 
correcting  clerical  errors  in  Findings  of  Fact,  Con- 
clusions of  Law  and  Judgment  herein,  and  direct- 
ing that  said  order  be  forthwith  by  the  Clerk  of 
this  Court  transmitted  to  the  United  States  Court 
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of  Appeals  for  the  Ninth  Circuit,  and  that  for  your 
convenience  a  photostatic  copy  of  said  order  is 
served  upon  each  of  you  herewith. 

Dated:  July  5,  1951. 

/s/  THOMAS  S.  BUNN, 

Attorney  for  Plaintiff, 
J.  B.  Londono. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :    Filed  July  6,  1951. 


[Title  of  District  Court  and  Cause.] 

LIBEL  IN  PERSONAM  FOR  DAMAGES  FOR 
ISSUANCE  OF  FALSE  BILL  OF  LADING 

To  the  Honorable   Judges   of  the  Above-Entitled 
Court : 

Libelant,  J.  B.  Londono,  files  this  his  libel  in  a 
cause  of  contract,  civil  and  maritime,  against  the 
United  States  of  America,  the  L^nited  States  Mari- 
time Commission,  and  the  War  Shipping  Adminis- 
tration, owners  of  the  S.S.  Sonoma,  formerly  the 
S.S.  White  Squall,  and  alleges  as  follows: 

I. 

That  libelant  is  a  citizen  of  and  resides  in  the 
Republic  of  Colombia,  South  America,  and  has  no 
place  of  business  in  the  United  States  of  America. 

That  under  the  law  of  the  Republic  of  Colombia 
a  citizen  of  the  United  States  of  America  having 


I 
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or  claiming  rights  against  the  Republic  of  Colombia 
and  its  agencies  identical  with  those  herein  claimed 
by  libelant  against  the  United  States  of  America 
and  [376]  the  other  respondents  named  herein  coul*^ 
sue  in  the  courts  of  the  Republic  of  Colombia  and 
upon  a  proper  showing  recover  against  the  said 
Republic  and  its  agencies;  and  therefore  libelant 
alleges  that  there  exists  between  the  United  States 
of  America  and  the  Republic  of  Colombia  the  reci- 
procity necessary  to  enable  this  libelant  to  maintain 
this  suit  in  admiralty  in  the  above-entitled  Court. 

II. 

That  at  all  times  herein  mentioned  the  respondent 
United  States  of  America  was  and  still  is  a  sover- 
eign which  has  by  law  consented  to  be  sued,  and 
the  respondents  United  States  Maritime  Commis- 
sion and  the  War  Shipping  Administration,  each 
having  its  principal  office  in  Washington,  D.  C, 
were  and  still  are  agencies  or  instrumentalities  of 
the  respondent  United  States  of  America. 

III. 

(a)  That  this  suit  is  brought  under  the  Act  of 
March  9,  1920,  known  as  the  ^^  Suits  in  Admiralty 
Act"  (41  Stat.  525;  46  U.S.C.A.  742). 

(b)  That  at  all  times  herein  mentioned  prior  to 
September  1,  1946,  the  vessel  S.S.  White  Squall 
was  employed  as  a  merchant  vessel  owned  and  oper- 
ated by  the  respondents;  that  at  some  time  after 
said  date  said  vessel  became  known  and  is  now 
known   as   the   S.S.    Sonoma;   that   said   vessel   is 
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now  or  during  the  currency  of  process  herein  will 
be  within  the  Port  of  Los  Angeles,  California,  and 
within  the  jurisdiction  of  this  Honorable  Court; 
and  that  said  vessel  will  be  hereinafter  referred  to 
as  the  White  Squall. 

(c)  That  the  unloading  of  the  shipment  of 
barbed  wire  hereinafter  mentioned,  out  of  the  con- 
dition and  quantity  of  which  libelant's  cause  of 
action  arose,  was  begun  at  Long  Beach,  California, 
harbor  on  July  29,  1946 ;  that  libelant  first  learned 
of  the  rusty  condition  of  said  barbed  wire  on  July 
31st,  1946;  that  libelant  [377]  first  learned  of  the 
falsity  of  the  hereinafter-mentioned  bill  of  lading 
on  or  about  September  4,  1946;  that  this  suit  in 
admiralty  is  therefore  brought  within  the  two-year 
statutory  period  allowed  therefor  by  the  provisions 
of  Section  5  of  the  Act  of  March  9,  1920,  known 
as  the  Suits  in  Admiralty  Act  (41  Stat.  525;  46 
U.S.C.A.  745),  in  that  it  is  brought  within  two 
years  after  libelant's  cause  of  action  arose. 

IV. 

That  this  Honorable  Court  has  jurisdiction  of 
this  libel  under  the  provisions  of  Section  2  of  the 
Act  of  March  9,  1920,  known  as  the  ''Suits  in 
Admiralty  Act"  (41  Stat.  525;  46  U.S.C.A.  742). 

V. 

(a)  That  at  all  times  herein  mentioned  Dulien 
Steel  Products,  Inc.,  of  California  was  and  now  is 
a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  California.  That  libelant  is  informed 
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and  believes,  and  upon  that  ground  alleges,  that  at 
all  times  herein  mentioned  the  names  ^^Dulien  Steel 
Products,  Inc.,  of  California,''  and  ^^Dulien  Steel 
Products,  Inc.,"  were  used  interchangeably  by  said 
corporation  or  corporations,  and  the  said  corpora- 
tions are  collectively  hereinafter  referred  to  as 
^^Dulien.'' 

(b)  That  at  all  times  herein  mentioned  the  Citi- 
zens National  Trust  and  Savings  Bank  of  Los 
Angeles,  sometimes  hereinafter  referred  to  as  the 
^^bank,''  was  and  now  is  a  national  banking  asso- 
ciation organized  and  existing  under  the  laws  of  the 
United  States  of  America  and  located  and  having 
its  principal  place  of  business  within  the  jurisdic- 
tion of  this  Court,  to  wit,  in  the  City  of  Los  Angeles, 
County  of  Los  Angeles,  State  of  California;  and 
during  all  the  times  herein  mentioned  said  bank  was 
and  now  is  engaged  in  a  general  banking  business 
in  Los  Angeles,  California. 

(c)  That  at  all  times  herein  mentioned  Matson 
Navigation  [378]  Company,  hereinafter  referred  to 
as  ^^ Matson,''  was  and  now  is  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  California,  and  having  its  principal 
place  of  business  in  the  City  of  San  Francisco, 
California,  but  maintaining  also  a  business  ofSce  in 
the  City  of  Los  Angeles,  California. 

VI. 

That  libelant  is  informed  and  believes  and  upon 
that  ground  alleges  that  Matson  Navigation  Com- 
pany at  all  times  herein  mentioned  and  in  all  its 
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conduct  herein  mentioned  v/as  acting  as  the  agent 
of  the  respondents  United  States  of  America, 
United  States  Maritime  Commission  and  the  War 
Shipping  Administration  under  a  written  agency 
agreement  or  other  contract  with  the  terms  of  which 
libelant  is  not  familiar ;  that  all  the  acts  and  things 
herein  alleged  to  have  been  done  and  performed  by 
Matson  were  so  done  and  performed  by  it  as  such 
agent  of  the  respondents,  and  that  Matson  was 
thereunto  duly  authorized,  and  that  such  acts  and 
things  so  done  and  performed  by  Matson  were  the 
acts  of  Matson 's  said  principals,  the  respondents 
herein,  and  that  the  respondents  are  fully  liable  to 
libelant  for  any  and  all  damages  resulting  to  him 
therefrom. 

VII. 
That  on  or  about  the  11th  day  of  July,  1946,  at 
Los  Angeles,  California,  Dulien  orally  offered  to 
sell  to  libelant  at  the  price  of  One  Hundred  Seven 
($107.00)  Dollars  per  ton,  f.o.b.  Los  Angeles,  ap- 
proximately 2,700  tons  of  unused  Government  sur- 
plus barbed  wire,  hereinafter  referred  to  as  ^^wire," 
consisting  of  1,350  tons  of  galvanized  wire  and  1,350 
tons  of  black  wire,  which  said  Dulien  then  orally 
represented  to  libelant  was  owned  by  said  Dulien 
and  was  in  transit  from  Honolulu,  Hawaii,  on  the 
Matson  Navigation  Company's  steamship  White 
Squall,  and  was  due  to  arrive  in  the  harbor  in 
Los  Angeles,  California,  on  or  about  July  22,  1946, 
and  then  and  there  exhibited  to  libelant  a  [379] 
number  of  sample  coils,  or  rolls,  of  good  black  and 
galvanized  wire  free  from  rust  and  covered  with  a 
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rust-preventing  grease,  and  produced  and  exhibited 
to  libelant  certain  additional  sample  cuttings  of 
^ood  black  wire,  likewise  free  from  rust,  and,  as 
inducement  to  libelant  to  make  such  purchase,  orally 
agreed  and  expressly  warranted  that  the  wire  to 
be  so  sold  to  libelant  had  been,  w^as  and  would  be 
covered  with  a  coat  of  protective,  rust-preventing 
grease  and  was  and  would  be  in  all  respects  equal 
in  quality  to  said  exhibited  coils  and  sample  cut- 
tings. 

VIII. 

That  libelant,  after  examining  said  samples  and 
in  reliance  upon  said  Dulien's  said  representations 
and  express  warranty,  accepted  said  oifer  and 
agreed  to  purchase  from  Dulien  said  wire,  and 
agreed  to  pay  therefor  the  sum  of  $288,900.00,  pay- 
able upon  drafts  by  Dulien  against  credits  to  be 
established  with  the  bank  before  July  22nd,  1946. 
That  on  account  of  delay  of  the  ^^ White  Squall'' 
in  arriving  in  the  Long  Beach  Harbor,  as  herein- 
after alleged,  said  date  of  July  22nd,  1946,  was 
thereafter  by  Dulien  orally  extended  to  include 
July  27th,  1946. 

IX. 

That  said  purchase  and  sale  were  evidenced  by  a 
written  sale  order  on  a  form  supplied  and  prepared 
by  Dulien  the  following  day,  that  is,  July  12,  1946, 
dated  July  12,  1946,  bearing  No.  LA-712,  duly 
signed  by  Dulien  in  the  name  of  Dulien  Steel 
Products,  Inc.,  and  approved  and  accepted  in  writ- 
ing by  libelant,  a  copy  of  which  sale  order  is 
attached  hereto,  marked  Exhibit  ''A"  and  hereby 
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made  a  part  hereof.  That  thereafter,  on  July  26, 
1946,  Dulien  orally  represented  to  libelant  that  the 
shipment  of  wire  would  be  only  2,300  tons,  of  which 
Dulien  would  retain  for  itself  300  tons,  to  which 
change  in  quantity  libelant  orally  agreed,  and  there- 
upon and  in  that  manner  by  said  mutual  agreement 
between  libelant  and  Dulien  the  quantity  of  libel- 
ant's said  [380]  purchase  was  reduced  to  2,000  tons. 

X. 

That  said  steamship  was  delayed  and  docked  on 
July  26,  1946,  at  Pier  A  at  the  Long  Beach,  Cali- 
fornia, harbor,  instead  of  the  Los  Angeles  harbor; 
and  on  July  27,  1946,  before  libelant  had  seen  any 
of  the  wire,  and  within  the  time  which  had  been 
by  Dulien  orally  extended  to  include  that  day,  libel- 
ant purchased  from  the  bank  upon  a  written  appli- 
cation therefor  and  received  from  the  bank  and 
delivered  to  Dulien  said  bank's  irrevocable  letter 
of  credit,  by  its  terms  good  until  July  31,  1946,  in 
favor  of  Dulien  for  $214,000.00  to  cover  the  pur- 
chase price  of  2,000  tons  of  wire  at  $107.00  per  ton, 
a  true  copy  of  which  letter  of  credit  is  attached 
hereto  marked  Exhibit  ^^C"  and  hereby  made  a 
part  hereof.  That  a  copy  of  libelant's  application 
for  said  letter  of  credit  is  attached  hereto,  marked 
Exhibit  **B,"  and  hereby  made  a  part  hereof. 

That  by  the  terms  of  said  letter  of  credit  and 
the  written  application  therefor  the  bank  was  in- 
structed by  libelant,  and  it  bound  itself,  to  pay  to 
Dulien  $214,000.00  on  Dulien 's  sight  drafts  accom- 
panied by  a  full  set  of  clean  on  board  ocean  bills 
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of  lading  made  out  to  order,  endorsed  in  blank  and 
marked  freight  prepaid,  and  by  commercial  in- 
voices evidencing  shipment  of  2,000  tons  of  barbed 
wire  in  one  shipment,  invoiced  on  basis  of  c.i.f.  Los 
Angeles  harbor,  to  be  shipped  from  Honolulu, 
Hawaii,  to  Los  Angeles  harbor.  That  on  the  same 
date  of  July  27th,  1946,  and  simultaneously  there- 
with libelant  orally  instructed  the  bank  that  upon 
the  bank's  receipt  of  said  required  bills  of  lading 
it  should  give  authority  to  libelant's  Los  Angeles 
shipping  agent,  Mattoon  &  Co.,  Inc.,  to  ship  said 
wire  to  South  America,  subject  to  directions  to  be 
thereafter  given  by  libelant. 

XI. 

That  on  July  29,  1946,  before  libelant  had  seen 
any  of  said  [381]  wire  and  before  any  of  said  wire 
had  been  unloaded  from  the  ship,  the  bank  in  dis- 
regard and  violation  of  the  terms  of  said  letter  of 
credit  and  the  instructions  given  it  by  libelant  in 
libelant's  application  therefor,  and  particularly 
without  receiving  from  Dulien  any  bill  of  lading 
whatsoever,  paid  over  and  delivered  to  Dulien  the 
full  agreed  purchase  price  of  2,000  tons  of  wire, 
to  wit:  the  sum  of  $214,000.00. 

XII. 

That  there  was  thereafter  unloaded  on  the  dock 
at  Pier  A  in  Long  Beach  Harbor  for  libelant  from 
said  steamship  *' White  Squall"  only  1,919  tons  of 
wire,  or  81  tons  less  than  the  2,000  tons  paid  for 
by  the  bank  on  libelant's  behalf  as  above  alleged. 
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That  none  of  said  wire  for  which  the  bank  made 
said  payment  of  $214,000.00  was  of  the  quality  or 
in  the  condition  warranted  by  Dulien,  or  according 
to  the  samples  exhibited  by  Dulien  to  libelant  as 
above  alleged,  but  the  entire  lot  was  badly  rusted 
and  unmerchantable  and  inferior  in  all  respects  to 
said  samples  and  was  of  a  then  undetermined  value ; 
and  said  shipment  was  81  tons  short  of  the  agreed 
quantity.  That  in  an  effort  to  determine  what  could 
be  done  with  said  wire  and  to  minimize  the  loss 
thereon,  libelant  then,  with  the  full  knowledge  and 
written  consent  of  the  1)ank  and  Dulien,  and  after 
written  notice  to  Matson  and  with  Matson's  full 
knowledge,  sold  25  tons  of  said  wire  at  the  price 
of  $65.00  per  ton  for  the  purpose  of  experimental 
cleaning,  called  ^'pickling,"  by  the  purchaser.  That 
said  experiment  was  made  and  the  result  thereof 
was  the  ascertainment,  and  libelant  hereby  alleges, 
that  1,760  tons  of  the  wire  was  in  such  rusty  con- 
dition that  there  was  no  market  for  it  in  Los 
Angeles  County  for  use  in  the  United  States,  and 
its  highest  market  value  and  the  best  price  obtain- 
able for  it  in  Los  Angeles  County  for  export  was 
$51.00  per  ton;  that  134  tons  of  said  wire  was  in 
such  rusty  condition  that  its  reasonable  market 
value  in  Los  Angeles  County  was  [382]  only  $4.50 
per  ton,  and  by  and  with  the  written  consent  of 
Dulien  and  the  bank,  and  after  notice  to  Matson 
and  with  Matson 's  full  knowledge,  104  tons  thereof 
was  sold  for  junk  at  $4.50  per  ton. 
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XIII. 

That  said  wire  was  shipped  from  Honolulu, 
Hawaii,  to  Los  Angeles  on  the  ^^  White  SqualP'  and 
said  shipment  was  made  under  a  bill  of  lading 
issued  by  Matson  to  Dulien.  That  libelant  does  not 
have  and  never  has  had  said  bill  of  lading,  but 
libelant  is  informed  and  believes  and  upon  that 
ground  alleges :  that  said  bill  of  lading  for  4,599,948 
pounds,  which  is  approximately  the  equivalent  of 
2,300  tons,  of  wire,  whereas  the  quantity  of  wire 
actually  shipped  thereunder  was  only  2,219  tons, 
or  81  tons  short  of  the  quantity  shown  in  said  bill 
of  lading;  that  said  bill  of  lading  was  what  is  in 
the  shipping  business  knov/n  as  a  straight  clean  bill 
of  lading,  that  is,  it  was  a  straight  bill  of  lading 
which  upon  its  face  showed  that  Dulien  was  both 
the  shipper  and  the  consignee  of  the  wire,  and  that 
said  wire  had  been  received  by  Matson  from  the 
shipper  (Dulien)  in  apparent  good  order  and  con- 
dition except  as  therein  otherwise  noted,  and  that 
there  were  no  exceptions  noted  in  said  bill  of  lading. 
That  there  is  attached  hereto,  marked  Exhibit  ^^D^' 
and  hereby  made  a  part  hereof,  what  libelant  is 
informed  and  believes  and  therefore  alleges  to  be 
(except  for  the  pen-written  words  ^^Deft.  Matson 
A — P.S.  Noon"  subsequently  written  thereon)  a 
photostatic  copy  of  said  bill  of  lading. 

XIV. 

That  libelant  is  informed  and  believes,  and  upon 
that  ground  alleges,  that  at  the  time  said  bill  of 
lading  was  issued  by  Matson  said  wire  was  obvi- 
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ously  badly  rusted  and  was  not  in  such  condition 
as  to  warrant  the  issuance  of  a  clean  bill  of  lading 
thereon  but,  on  the  contrary,  was  in  such  obviously 
bad  condition  on  account  of  said  rust  as  to  require, 
under  the  provisions  of  Section  [383]  22  of  Chapter 
415  of  the  Act  of  August  29,  1916  (U.S.C.A.  Tit. 
49,  Section  102),  the  notation  on  the  bill  of  lading 
of  exceptions  to  the  ^*  apparent  good  order  and  con- 
dition'' representation  therein  contained;  that  said 
bill  of  lading  consisted  of  a  printed  form  into  which 
there  had  been  typed  certain  information  applicable 
to  this  particular  shipment,  showing,  among  other 
things,  the  name  of  the  shipper,  the  name  of  the 
ship,  the  name  of  the  consignee  and  the  quantity 
of  wire  supposed  to  have  been  delivered  to  the  car- 
rier; that  thereafter  in  conformance  with  said  bill 
of  lading  a  freight  bill  upon  a  printed  form  was 
issued  by  Matson  containing  in  typewriting  those 
same  insertions  as  to  description  and  quantity  of 
said  wire  copied  from  said  bill  of  lading,  and  that 
said  freight  bill  did  not  contain  any  exceptions  or 
notations  of  exception  to  the  ^^good  order  and  con- 
dition'' representation  made  in  said  bill  of  lading 
as  to  the  condition  of  said  wire;  that  it  was  then 
the  custom  and  practice  of  Matson,  with  which 
custom  and  practice  the  bank  was  then  familiar, 
to  cause  each  freight  bill  issued  by  it  to  contain  all 
the  descriptive  information  about  the  shipment  cov- 
ered thereby  as  was  contained  in  the  bill  of  lading 
issued  upon  the  same  shipment;  and  that  therefore 
the  freight  bill  so  issued  by  Matson  was  false  in 
that  it  did  not  contain  a  notation  of  the  obviously 
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rusty  condition  of  said  wire  and  it  was  for  81  tons 
more  wire  than  was  actually  shipped;  that  a  copy 
of  said  freight  bill  is  hereby  attached,  marked 
Exhibit  ^*E/'  and  hereby  made  a  part  hereof;  that 
when  Dulien  on  July  29,  1946,  presented  to  the  bank 
Dulien's  drafts  for  $214,000.00  drawn  against  libel- 
ant's said  letter  of  credit,  as  above  alleged,  said 
drafts  were  accompanied  by  the  above-mentioned 
freight  bill  instead  of  the  clean  order  bill  of  lading 
specified  in  and  required  by  the  terms  of  said  letter 
of  credit,  and  that  the  bank  carelessly  and  negli- 
gently mistook  said  freight  bill  for  the  required  bill 
of  lading  and  made  said  $214,000.00  payment  to 
Dulien  thereon.  [384] 

XV. 

That  Dulien  and  Matson  caused  said  wire  to  be 
unloaded  onto  the  dock  without  segregation  as  to 
quality,  and  in  order  to  determine  the  reasonable 
market  value  thereof  in  Los  Angeles  County  as 
$51.00  per  ton,  or  any  other  definite  sum,  and  in 
order  to  minimize  the  loss  resulting  from  the  con- 
dition of  said  wire  as  delivered,  it  was  reasonably 
necessary  that  there  be  expended  or  incurred,  and 
the  libelant  for  that  purpose,  prior  to  October  22nd, 
1946,  did  expend  or  authorize  the  expenditure  of 
the  following  sums  of  money,  or  incurred  the  fol- 
lowing obligations,  in  the  necessary  selection,  segre- 
gation and  moving  of  said  wire  on  the  dock,  and 
in  wharf  and  dock  charges  thereon  while  said  wire 
remained  upon  the  dock  at  Pier  A  in  Long  Beach, 
to  wit: 
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Dock  storage $2,837.45 

Inspection    by    Los    Angeles    Cargo    ap- 
praisers            39.85 

Segregation  and  supervision 48.00 

Extra  drayage  on  account  of  poor  condi- 
tion of  wire 130.50 

Sorting  labor  on  account  of  poor  condition 

of  wire  2,734.86 

Extra  charges  by  Mattoon  &  Co.,  Inc 750.00 


$6,540.66 

That  each  and  all  of  said  special  expenses  consti- 
tuted additional  loss  and  damage  as  a  direct  and 
proximate  result  of  Matson's  said  issuance  of  said 
false  bill  of  lading  on  said  wire  so  sold  to  libelant. 

XVI. 

That  as  the  direct  and  proximate  result  of 
Dulien^s  said  breach  of  warranty  and  its  said  mis- 
representations as  to  said  wire  it  became  and  was 
necessary  that  libelant  remain  in  California  [385] 
until  proper  disposition  could  be  made  of  said  wire 
for  the  purpose  of  minimizing  the  loss,  and  libelant 
did  remain  in  California  away  from  his  own  coun- 
try and  business  for  three  months,  and  his  living 
expense  cost  of  such  stay  was  $3,000.00 ;  and  libelant 
alleges  that  within  that  time  he  expended  that  sum 
in  living  expenses  and  that  the  expenditure  thereof 
was  made  necessary  in  the  minimizing  of  the  loss 
on  said  wire. 

XVII. 

That  the  negligence  of  Matson,  and  of  its  prin- 
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cipals,  the  respondents  herein,  in  issuing  said  false 
bill  of  lading  and  said  freight  bill  following  the 
inserted  language  of  said  bill  of  lading  as  to  the 
condition  and  quantity  of  said  wire  combined  with 
the  negligence  of  the  bank  in  paying  thereon,  and 
the  direct  and  proximate  result  of  said  combined 
negligence  of  Matson,  and  its  principals,  the  re- 
spondents herein,  and  the  bank  together  was  loss 
and  damage  to  the  libelant  in  the  following  sums 
of  money  on  the  following  accounts,  to  wit: 

(a)  The  full  purchase  price  of  $107.00 
per  ton  for  81  tons  of  wire  which 
were    never    delivered    to    plaintiff, 

amounting  to   $     8,667.00 

together  with  interest  thereon  at  the 

rate  of  1%  per  annum  from  July  29, 
1946,  until  paid ; 

(b)  The  difference  between  the  purchase 
price  of  $107.00  per  ton  and  the  sale 
price  of  $65.00  per  ton,  or  $42.00 
per  ton,  for  25  tons  of  wire  sold  to 
Gonzales  &  Blanco  for  experimental 
^^ pickling''  as  hereinbefore  alleged, 

amounting  to    1,050.00 

together  with  interest  thereon  [386] 

at  the  rate  of  7%  per  annum  from 
July  29,  1946,  until  paid; 

(c)  The  difference  between  the  purchase 
price  of  $107.00  per  ton  and  the 
$51.00  per  ton  reasonable  market 
value  at  Los  Angeles,  California,  of 
1,760  tons  of  wire,  or  $56.00  per  ton, 
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amounting  to    98,560.00 

together  with  interest  thereon  at  the 
rate  of  7%  per  annum  from  July  29, 
1946,  until  paid; 

(d)  The  difference  between  the  purchase 
price  of  $107.00  per  ton  and  the 
$4.50  per  ton  actual  value  at  Los 
Angeles,  California,  of  134  tons  of 
wire,  or  $102.50  per  ton,  amount- 
ing to    13,735.00 

together  with  interest  thereon  at  the 

rate  of  7%  per  annum  from  July  29, 
1946,  until  paid ; 

(e)  The  extra  expense  set  out  in  full 
in    the    foregoing    Paragraph    XV, 

amounting  to    6,540.66 

together  with  interest  thereon  at  the 

rate  of  7%  per  annum  from  October 
22,  1946,  until  paid; 

(f)  Plaintiff's  personal  living  expenses 
in  California  for  three  months  while 
attempting  to  minimize  the  loss  on 
said  wire,  as  set  out  in  full  in  the 
foregoing  Paragraph  XVI,  amount- 
ing to    3,000.00 

together  with  interest  thereon  [387] 

at  the  rate  of  7%  per  annum  from 
October  22,  1946,  until  paid ; 


Totaling,  exclusive  of  interest.  .$131,552.66 
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XVIII. 

That  there  is  now  pending  in  the  above-entitled 
Court  a  civil  action,  No.  7358-PII,  entitled  J.  B. 
Londono,  Plaintiff,  vs.  Dulien  Steel  Products,  Inc., 
of  California,  et  al.,  Defendants,  in  which  the  libel- 
ant herein  is  plaintiff,  and  Dulien,  the  bank  and 
Matson  Navigation  Company  are  defendants;  that 
respondents  named  in  this  libel  in  personam  are 
not  parties  to  said  civil  action  because  libelant  did 
not  know  at  the  time  said  action  w^as  filed  that 
the  protection  of  his  rights  required  that  suit  be 
brought  against  the  respondents  herein;  that  since 
the  filing  of  said  civil  action  libelant  has  learned 
that  it  is  the  intention  of  Matson,  who  has  not  yet 
answered  in  said  civil  action,  to  contend  that  not 
Matson  itself,  but  its  principals,  the  respondents 
herein,  are  liable  to  libelant,  if  anybody  is  liable, 
for  the  alleged  negligence  of  Matson  hereinabove 
set  forth;  and  that  this  suit  in  admiralty  is 
brought  for  the  purpose  of  enforcing  any  rights 
which  the  libelant  may  have  against  the  respondents 
herein  as  the  owners  of  the  S.S.  White  Squall,  and, 
therefore,  the  parties  liable  for  the  negligence  of 
their  agent  Matson  in  the  issuance  of  the  alleged 
false  bill  of  lading;  and  in  due  time  request  will 
be  made  of  this  Court  that  this  suit  in  admiralty 
be  consolidated  for  trial  with  the  said  civil  action 
at  law  No.  7358-PH. 

XIX. 

That  all  and  singular  the  premises  are  true  and 
within  the  admiralty  and  maritime  jurisdiction  of 
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the   United    States   and   of   this   Honorable    [388] 
Court. 

Wherefore,  said  libelant  prays  that  process  in 
due  form  of  law  according  to  the  practice  of  this 
Honorable  Court  in  cases  of  admiralty  and  mari- 
time jurisdiction  may  issue  against  the  said  United 
States  of  America,  and  United  States  Maritime 
Commission,  and  the  War  Shipping  Administra- 
tion, and  that  respondents  may  be  cited  to  appear 
and  answer  upon  oath  all  and  singular  the  matters 
aforesaid ;  that  this  Honorable  Court  will  be  pleased 
to  decree  payment  to  said  libelant  from  said  re- 
spondents of  the  damages  aforesaid  in  the  sum  of 
$131,552.66,  with  interest  and  costs,  and  that  said 
libelant  may  have  such  other  and  further  relief  in 
the  premises  as  in  law  and  in  justice  he  may  be 
entitled  to. 

/s/  THOMAS  S.  BUNN, 

Proctor  for  Libelant.  [389] 

State  of  California, 
County  of  Los  Angeles — ss. 

Thomas  S.  Bunn,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  the  proctor  for  the  libelant 
in  the  foregoing  libel  in  personam;  that  the  said 
libelant  resides,  and  according  to  affiant's  latest  in- 
formation is  now,  in  the  Republic  of  Colombia, 
South  America,  and  is,  therefore,  not  now  available 
to  verify  said  libel ;  that  affiant  has  represented  the 
libelant  in  the  matters  set  forth  in  said  libel  at  all 
times  since  August  10,  1946,  and  within  that  time 
has  had  occasion  to  investigate  and  has  investigated 
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the  facts  and  circumstances  set  out  in  said  libel, 
and  has  been  present  at  the  taking  of  several  depo- 
sitions in  relation  thereto;  that  he  has  now  in  his 
personal  possession  many  of  the  documents  men- 
tioned in  said  libel;  that  from  said  investigations, 
from  conferences  with  witnesses,  and  from  the 
examination  of  pertinent  documents,  affiant  has 
acquired  a  large  quantity  of  information  about  the 
subject  matter  of  said  libel,  and  he  believes  that 
upon  said  information  he  is  qualified  to  verify  said 
libel;  that  affiant  has  read  the  foregoing  libel  and 
knows  the  contents  thereof,  and  that  the  same  is 
true  to  the  best  of  his  knowledge,  information  and 
belief  obtained  from  the  above-stated  sources,  and 
that  he  makes  this  verification  for  and  on  behalf 
of  the  libelant  and  because  the  libelant  is  in  South 
America  and  not  available  to  verify  it  himself. 

/s/  THOMAS  S.  BUNN. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  July,  1948. 

[Seal]        /s/  NAOMA  C.  HART, 

Notary  Public  in  and  for 
Said  County  and  State. 

My  commission  expires  Mar.  21,  1952.  [390] 
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liixhibit   D    (Revoi'so) 

In  every  contirj;jpncy  whatfoever  and  even  in  case  of  deviation  or 
of  unseav/crtliiness  ot  the  ship  at  time  of  loading  or  at  any  subsequent 
time,  the  riphts  and  obligations,  whatsoever  they  may  be,  of  each  and 
every  person  having  any  interest  or  duty  whatsoever  in  respect  of  the 
receipt,  care,  custody,  carriage,  delivery  or  transshipment  of  the  goods 
whetlier  as  shipper,  gDnsignee.  holder  or  endorsee  of  the  bill  of  lading, 
receiver  or  owner  of  the  goods,  master  of  the  ship,  carrier,  shipowner, 
demise  charterer,  time  charterer,  operator,' agent  bailee,  warehouseman, 
forwarder  or  otherwise  howsoever,  shall  be  subject  toand  governed  by 
the  terms  of  the  Uniform  Bill  of  LadTng  (  Warship-tading  i-  I  - 4 z  rtfiiwplefJ 
by  General  Order  No.  16  of  the  Administrator,  War  Shipping  Adminis- 
tration, July  4,  1942,  with  the  exception  of  Clause  27  thereof  which 
shall  be  deemed  to  be  incorporated  herein,  including  any  amendments 
thereto  or  special  provisions  thereof  which  may  be  in  effect  at  the  time 
the  goods  are  received  for  shipment  and  applicable  to  the  intended  voy- 
age. Copies  of  such  Uniform  Bill  of  Lading  and  amendments  may  be 
obtained  on  application  to  the  War  Shipping  Administration,  Washing- 
ton. D.  C,  or  to  any  of  its  District  Offices  or  to  the  Agent  of  the  Master 
at  the  port  of  shipment  or  port  of  discharge.  This  shipment  shall  have 
effect  subject  to  the  provisions  of  the  Carriage  of  Goods  by  Sea  Act  of 
the  United  States,  approved  April  16,  1936,  which  shall  be  deemed  to 
be  incorporated  herein  and  nothing  herein  contained  shall  be  deemed  a 
surrender  by  the  carrier  of  any  of  its  rights  or  immunities  or  an  in- 
crease of  any  of  its  responsibilities  or  liabilities  under  said  Act.  The 
provisions  stated  in  said  Act  shall  (except  as  may  be  otherwise  specifi- 
cally' provided  in  the  bill  of  lading  referred  to  above)  govern  before  the 
goods  are  loaded  on  and  after  they  are  discharged  from  the  ship  and 
throughout  the  entire  time  the  r:oods  are  in  the  cv.stody  of  the  carrier. 
Nothing  herein  contained,  whether  by  expressed  statement,  reference, 
implication  or  otherwise,  shall  be  deemed  a  surrender  of  any  rights  or 
immunities  or  an  increase  of  any  responsibilities  or  liabilities  which  the 
ship,  her  owner,  charterer,  operator,  agent  or  master  or  any  carrier. 
bnil'^e.  warehouseman  or  forwarder  of  the  goods  or  the  agent  of  any  of 
thera  would  have  in  the  absence  ol  thi&  bill  of  lading.  Norte  of  the  terms 
of  this  bill  of  lading  shall  be  deemed  to  have  been  waived  by  any  person 
unless  bj  express  waiver  signed  bj  such  person,  or  his  duly  authorized 
agent, 

NOTICE 

ff  the  gooc?s  herein  covered  are  carried  on  a  vessel  owned  by  or 
under  bareboat  charter  to  the  United  States  and  which  is  a  Public  Vessel 
of  the  United  States.  War  Shipping  Administration,  on  behalf  of  the 
United  States,  hereby  assumes  all  liabilities  it  would  have  with  respect 
to  the  carriage  of  such  goods  If  the  vessel  were  a  merchant  vessel  except 
with  respect  to  cargo  owned  by  the  United  States  or  any  Agency  or 
Departmt'nt  thereof,  and  lend-lease  cargo.  This  "clause  is  to  be  con- 
strued only  as  an  agreement  that  such  cargo  when  carried  on  such  a 
Public  Vessel  shall  oe  treated  as  though  tne  carrying  vessel  were  a 
merchant  vessel  with  respect  to  liabilities  for  loss  or  damage  to  such 
cargo. 
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[The  following  list  of  Exhibits  attached  to  the 
foregoing  document  are  identical  to  Exhibits  at- 
tached to  the  Complaint;  Ex.  A  is  identical  to 
Ex.  A,  Ex.  B  is  identical  to  Ex.  B  (face),  Ex.  C 
(face)  is  identical  to  Ex.  C,  Ex.  C  (reverse)  is 
identical  to  Ex.  B  (back),  Ex.  E  (face)  is  identical 
to  Ex.  D.  (face),  Ex.  E  (reverse)  is  identical  to 
Ex.  D  (back).] 

[Endorsed] :    Piled  July  26,  1948. 


[Title  of  District  Court  and  Cause,] 

ANSWER  OF  THE  RESPONDENTS 

The  respondents.  United  States  of  America, 
United  States  Maritime  Commission  and  the  War 
Shipping  Administration,  hereinafter  referred  to 
as  respondents,  answer  libelant's  Libel  as  [399] 
follows : 

First  Defense 
*     *     * 

XIII. 

Answering  paragraph  XIII  of  said  Libel,  these 
respondents  admit  that  the  libelant  does  not  have 
and  never  has  had  said  bill  of  lading,  or  any  copy 
thereof;  admit  that  the  said  bill  of  lading  was  for 
approximately  2,300  tons  of  wire,  but  deny  that  the 
quantity  of  wire  actually  shipped  was  only  2,219 
tons  or  any  quantity  less  than  the  quantity  specified 
in  said  bill  of  lading  attached  to  the  Libel  and 
marked  Exhibit  D;  admit  that  said  bill  of  lading 
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was  what  is  in  the  [401]  shipping  business  known 
as  a  straight  clean  bill  of  lading,  showing  on  its 
face  that  the  Dulien  Steel  Products  of  Calif,  was 
both  the  shipper  and  the  consignee,  and  that  said 
wire  had  been  received  from  the  shipper  (Dulien) 
in  apparent  good  order  and  condition  except  as 
therein  otherwise  noted,  and  that  there  were  no 
exceptions  noted  on  said  bill  of  lading;  [402] 

*  *     * 

Fourth  Defense 
The  bill  of  lading  actually  issued  for  the  ship- 
ment described  in  said  Libel,  which  said  bill  of 
lading  is  annexed  to  the  Libel  as  Exhibit  D,  show^ed 
on  its  face  that  it  w^as  a  straight  bill  of  lading,  that 
is,  a  bill  of  lading  wherein  the  shipper  and  con- 
signee were  the  same  party,  and  wherein  the  ship- 
ment was  not  to  the  order  of  the  shipper  but  was 
non-negotiable ;  by  reason  thereof,  these  respondents 
were  under  no  duty  by  statute,  rule  of  law,  or  other- 
wise, to  indicate  thereon  the  condition  or  quality  of 
the  shipment  carried  on  said  vessel. 

*  *     * 

Sixth  Defense 
Even  if  these  respondents  issued  a  false  bill  of: 
lading,   as   alleged  by  the   libelant  in   paragraphs! 
XIII,  XIV  and  XVII  of  this  Libel,  these  respond-^ 
ents  allege  that  at  no  time,  in  connection  with  any] 
of  the  transactions  mentioned  in  the  Libel,  did  sai( 
libelant  rely  in  any  manner  whatsoever  upon  th< 
statements  or  any  statement  contained  in  said  bill 
of  lading,  and  in  fact  said  libelant  in  said  Libel 
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admits  that  he  has  never  seen  or  had  possession  of 

said  bill  of  lading,  or  even  of  a  copy  thereof,  and 

as  a  consequence  there  could  have  been  no  reliance 

by  said  libelant  upon  any  of  the  terms  of  said  bill 

of  lading.  [404] 

*     *     * 

Eighth  Defense 
The  contract  of  carriage  for  the  shipment  de- 
scribed in  the  Libel  represented  by  the  bill  of 
lading,  attached  to  the  Libel  and  marked  Exhibit 
D,  was  one  between  Matson  Navigation  Company 
and  Dulien  Steel  Products,  Inc.,  of  California, 
which  said  contract  was  for  the  carriage  of  the 
shipment  therein  described  from  Honolulu  to  Los 
Angeles;  said  contract  between  Matson  and  Dulien 
was  fully  performed  and  completed  by  Matson  prior 
to  the  assignment,  if  any,  or  purported  assignment 
of  said  bill  of  lading  to  the  libelant,  and  by  reason 
thereof,  libelant  did  not  acquire  and  could  not 
acquire  any  rights  whatsoever  against  Matson, 
either  individually  or  as  agent  of  the  United  States 
of  America,  and  in  that  behalf  these  respondents 
further  allege  that  by  issuing  at  Dulien 's  request 
a  straight  bill  of  lading  wherein  the  shipper  and 
the  consignee  were  the  same  party,  Matson  had  no 
reason,  and,  by  the  exercise  of  reasonable  care,  could 
have  no  reason,  to  believe  that  Dulien  could  or 
would  attempt  to  assign  or  negotiate  said  bill  of 
lading  to  any  third  party.  [405] 

•X-  44-  * 

Wherefore,   respondents   pray   that   the   libelant 
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take  nothing  by  his  Libel,  and  that  these  respond- 
ents be  hence  dismissed  with  their  costs  of  suit. 

JAMES  M.  CARTER, 

United  States  Attorney. 

CLYDE  C.  DOWNING, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division. 

/s/  BERNARD  B.  LAVEN, 

Assistant  TJ.  S.  Attorney, 
Attorneys  for  Respondents. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  April  26,  1949.  [407] 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Cen- 
tral Division 

No.  7358-PH  Civil 

Honorable  Peirson  M.  Hall,  Judge  Presiding. 

J.  B.  LONDONO, 

Plaintiff, 

vs. 

DULIEN  STEEL  PEODUCTS,  INC.,  OF  CALI- 
FOENIA,  a  Corporation,  DULIEN  STEEL 
PEODUCTS,  INC.,  a  Corporation,  CITIZENS 
NATIONAL  TEUST  &  SAVINGS  BANK  OF 
LOS  ANGELES,  a  National  Banking  Associa- 
tion, MATSON  NAVIGATION  COMPANY, 
a  Corporation,  et  al  DOES, 

Defendants. 

EEPOETEE'S  TEANSCEIPT  OF 
PEOCEEDINGS 

September  29,  1947 

Each  witness  whose  testimony  is  hereinafter 
quoted  or  narrated  was  duly  sworn  before  testifying. 

At  the  hearing  of  the  motion  of  defendant  Bank 
to  Dismiss,  the  following  proceedings  were  had,  Mr. 
Cramer  appearing  for  defendant  Bank. 

*     *     * 

The  Court:  Let  us  take  and  apply  the  World's 
Columbian  Exposition  case  and  the  doctrine  laid 
down  here  and  assume  that  that  is  the  correct  doc- 
trine. They  have  there  an  exculpating  contract  from 
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any  responsibility  for  damages  of  any  kind  how- 
ever originating.  They  do  not  have  a  provision — it 
is  not  referred  to,  I  have  not  read  the  whole  case; 
I  assume  it  is  not  or  you  would  have  called  my  at- 
tention to  it — in  there  such  as  the  one  in  this  docu- 
ment that  I  have  here,  in  Exhibit  B,  which  limits 
that  exculpation  to  anything  done  in  good  faith. 

Mr.  Cramer :  That  is  true,  but  unless  the  allega- 
tions of  the  complaint  show  that  this  was  done 
in  wanton  or  wilful  negligence  amounting  to  a 
breach  of  good  faith,  there  is  no  charge  that  there 
was  anything  but  a  mistake  or  error.  In  fact,  the 
third  cause  of  action,  as  I  recall  it,  asserts  that 
the  Bank  through  error,  mistakenly  paid  it  with- 
out obtaining  a  bill  of  lading.  That,  as  I  say,  we 
cannot  take  notice  of,  but  there  is  nothing  in  the 
second  cause  of  action  that  shows  any  bad  faith  on 
the  part  of  the  Bank,  and  I  claim  that  it  is  incum- 
bent upon  the  pleader  to  show  gross  or  wanton  or 
wilful  negligence  amounting  to  bad  faith. 

The  Court :  I  do  not  think  so,  counsel.  The  par- 
ticular contract  here  calls  for  a  definite  and  speci- 
fied kind  of  bill  of  lading,  and  while  it  has  all  of 
the  other  clauses  giving  latitude  to  the  action  of 
the  Bank,  it  nevertheless  does  provide  for  an  identi- 
fiable kind  of  a  bill  of  lading. 

Now  they  say  that  the  Bank  paid  the  money  out 
without  any  bill  of  lading,  and  they  base  their 
claim  upon  a  violation  of  contract.  It  seems  to  me 
that  in  such  a  situation  good  faith  is  a  defense. 
Mind  you,  that  comes  from  old-fashioned  pleadings. 
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I  do  not  approve  generally  of  pleadings  drawn  by 
lawyers  who  come  in  and  point  fingers  at  somebody 
and  make  them  spend  two  or  three  months  in  court 
proving  the  plaintiff's  case,  the  so-called  rules  of 
simplified  pleadings. 

Mr.  Cramer:  The  only  authority  I  have  on  this 
point  is  the  Exposition  case. 

The  Court:  So  I  think  that  I  must  deny  your 
motion  to  dismiss  on  that  ground. 

*  *     * 

April  18,  1950—10:00  A.M. 

The  Following  Proceedings  Were  Had 

*  *     * 

The  Court:    Londono  v.  Dulien  Steel  Products. 

Mr.  Bunn:     Ready  for  the  plaintiff,  your  Honor. 

Mr.  Dasteel :    Ready. 

The  Court :  Very  well.  For  the  plaintiff  we  have 
Mr.  Bunn,  for  the  defendant  Dulien  Steel  Products 
of  California  and  Dulien  Steel  Products,  Inc.,  Mr. 
Joseph  Dasteel. 

Mr.  Dasteel :     Ready,  your  Honor. 

The  Court:  For  Citizens  National  Trust  and 
Savings  Bank,  Cosgrove,  Cramer,  Diether  &  Rindge, 
by 

Mr.  Diether:     Mr.  Diether  and  Mr.  O'Malley. 

The  Court:  And  Matson  Navigation  [4-A*] 
Company  ? 

Mr.  Aldwell:  Brobeck,  Phleger  &  Harrison,  by 
Alan  B.  AldweU.  [5] 
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The  Court:  Let  me  see  if  I  have  your  proposal 
correctly. 

Mr.  Dasteel  proposes  to  stipulate  that  the  wire 
involved  in  this  suit  was  unused  Government  sur- 
plus barbed  wire  as  purchased  by  defendant  Dulien 
Steel  Products,  Inc.,  of  California  from  the  Interior 
Department  of  the  United  States  Government. 

Mr.  Dasteel :     That  is  correct. 

The  Court:     Mr.  Bunn? 

Mr.  Bunn:  I  can  .go  along  with  him  only  as 
to  all  the  words  except  the  word  '*as."  I  will  stipu- 
late that  the  proposal  is  true. 

The  Court:     Except  for  the  word  ''as"? 

Mr.  Bunn:     Except  for  the  word  ''as." 

The  Court:  In  other  words,  you  will  stipulate 
that  the  wire  involved  in  this  suit  was  unused  sur- 
plus barbed  wire  purchased  by  the  defendant  Dulien 
Steel  Products,  Inc.,  of  California  from  the  Interior 
Department  of  the  Government? 

Mr.  Bunn :     I  will. 

Mr.  Dasteel:  I  will  accept  that  change,  your 
Honor. 

The  Court :     Is  there  anybody  who  does  not  ? 

Mr.  Diether:     So  stipulated. 

The  Court:     Does  everybody  stipulate? 

Mr.  Hubert  Morrow:     Yes,  sir.  [10] 

Mr.  Laven:  The  Government  so  stipulates,  your 
Honor. 

The  Court:     Very  well. 

Mr.  Dasteel :  Now  if  there  are  no  other  motions, 
and  I  presume  we  have  reached  a  point  now  where 
the  plaintiff  is  about  to  put  on  his  case,  I  would  like 
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to  make  a  motion,  your  Honor,  the  motion  to  dis- 
miss against  the  defendant  Dulien  Steel  Products 
on  the  grounds 

The  Court:     Which  one? 

Mr.  Dasteel:  Both  of  the  Dulien  Steel  Prod- 
ucts, Inc.,  and  all  of  the  Dulien  interests  which  the 
plaintiff  may  have  in  mind. 

The  Court:     There  are  two  entities  named. 

Mr.  Dasteel:     Both  of  them,  your  Honor. 

The  Court:  That  is,  Dulien  Steel  Products,  Inc., 
of  California  and  Dulien  Steel  Products,  Inc.  ? 

Mr.  Dasteel:  Yes,  your  Honor — on  the  grounds 
that  the  allegations  of  the  complaint  fails  to  state 
a  cause  of  action  in  that  plaintiff's  own  Exhibit  A 
provides  for  the  purchase  of  unused  Government 
surplus  wire  as  purchased  by  seller  from  the  Inte- 
rior Department,  and  nowhere  in  the  complaint  is 
that  denied. 

In  other  words,  the  plaintiff  received  just  what 
he  ordered  and  there  is  no  denial  of  that  fact. 

The  Court:  How  could  he  deny  anything  in  an 
affirmative  allegation?  [11] 

Mr.  Dasteel:  He  doesn't  say  anywhere  that  he 
did  not  receive  what  he  ordered. 

The  Court:  I  am  afraid  I  will  have  to  disagree 
with  you.  The  motion  is  denied. 

Are  there  any  more  preliminaries? 

Mr.  Diether:  May  I  inquire  of  Mr.  Dasteel 
through  the  Court  if  it  is  proper,  in  referring  to 
the  two  clients  he  represents,  to  refer  to  them 
merely  as  '* Dulien"?  Are  they  both  interchange- 
able and  does  one  refer  to  the  other? 
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The  Court :  Mr.  Bunn  tried  to  get  that  straight- 
ened out  last  week,  and  his  stipulation  was  declined, 
and  Mr.  Bunn  stated  that  he  would  be  forced  to  be 
put  on  his  proof  and  would  put  on  his  proof  as 
to  the  identity  of  the  various  defendants  Dulien 
Corporation. 

Mr.  Diether :     I  am  sorry. 

Mr.  Dasteel:  If  your  Honor  please,  if  it  will 
assist  in  clearing  up  this  matter,  the  Dulien  Steel 
Company  in  Los  Angeles  is  a  corporation,  it  is  the 
Dulien  Steel  Products,  Inc.,  of  California,  a  Cali- 
fornia corporation.  There  is  no  other  company.  I 
can't  understand  why  the  plaintiff  named  it  twice, 
but  in  order  that  it  might  be  covered  in  answering 
I  answered  under  both  names  so  that  there  wouldn't 
be  any  question  about  it.  I  can't  understand  why 
there  should  be  any  question  at  this  time. 

Mr.  Bunn :  If  your  Honor  please,  that  statement 
by  Mr.  [12]  Dasteel  may  clear  up  the  matter  that 
arose  last  week.  It  is  obvious  from  the  documents 
that  Dulien  signed  some  of  them  in  the  one  language 
and  some  of  them  in  the  other  language,  that  is, 
Dulien  Steel  Products,  Inc.,  and  some  Dulien  Steel 
Products. 

The  Court:  Mr.  Dasteel,  to  settle  the  matter,  let 
me  suggest  that  it  be  put  in  this  form,  that  you 
offer  a  stipulation  that  there  is  only  one  Dulien 
Corporation,  a  corporate  defendant,  involved,  that 
its  true  name  is  Dulien  Steel  Products,  Inc.,  of 
California,  and  that  it  is  a  California  corporation, 
and  that  there  is  no  other  corporation  involved  in 


vs.  J,  B,  Londono,  etc,  261 

any  of  the  transactions  in  this  complaint  bearing 
the  name  of  Dulien  or  similar  ones. 

Mr.  Dasteel:  I  make  such  a  stipulation,  your 
Honor. 

The  Court:     Is  that  agreeable  to  everybody? 

Mr.  Laven :    Not  to  the  Government,  your  Honor. 

The  Court:  Then  that  is  the  end  of  that.  Very 
well. 

Mr.  Bunn? 

Mr.  Bunn:  I  take  it,  your  Honor,  that  since  we 
have  been  here  so  many  times  on  various  and 
sundry  points  of  this  case,  that  it  might  be  a  con- 
structive thing  for  me  to  make  a  fairly  brief  opening 
statement  of  facts,  or  would  your  Honor  welcome 
that? 

The  Court:  Since  you  were  here  last  week  I 
have  read  the  pleadings  through  and  the  various 
memoranda.  I  have  not  [13]  read  any  of  the  deposi- 
tions. I  think  I  have  a  general  notion  of  what  the 
lawsuit  is  about.  It  will  require  some  clarification 
as  to  the  legal  positions  asserted  by  each  party  be- 
cause their  counterclaims  and,  let  me  call  them 
suppositive  counterclaims,  suppose  a  judgment  is 
against  me  then  I  am  entitled  to  recover  against 
somebody  else — I  have  not  been  able  to  trace  all 
of  those  through  yet.  Everybody  is  in  favor  of 
somebody  else  winning  as  long  as  he  does  not  lose. 

Now  it  may  be  it  would  be  exceedingly  helpful 
if  you  could  trace  that  through,  or  if  you  prefer, 
Mr.  Bunn,  you  can  make  an  opening  statement  as 
to  what  you  expect  to  prove  in  more  elaboration 
than  you  have  done  so  in  your  pleadings. 
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Mr.  Bunn:  I  think  that  would  be  well,  and  I 
make  this  request  of  the  court,  that  if  I  appear  to 
go  into  more  detail  than  your  Honor  considers 
helpful,  you  will  stop  me,  I  am  sure,  but  I  don't 
care  to  recite  the  whole  case  at  this  time  and  I  am 
sure  you  don't  care  to  hear  it,  but  I  believe  it  is 
well  to  make  a  statement. 

The  Court:  In  your  opening  statement,  to  avoid 
objection  by  counsel  if  you  should  happen  to  assert 
something  as  a  fact,  it  will  be  deemed  that  you  have 
stated  that  that  is  what  you  expect  to  prove  to  be 
the  fact? 

Mr.  Bunn:     Yes,  indeed. 

The  Court :     Very  well.  [14] 

Mr.  Bunn :  And,  furthermore,  my  statement  will 
not  be  a  complete  statement  of  every  fact  I  propose 
to  prove,  but  whatever  I  say  here  is  a  statement  of 
my  understanding  of  what  the  plaintiff  expects  to 
prove. 

The  Court:     Very  well. 

Opening  Statement  in  Behalf  of  the  Plaintiff 

Mr.  Bunn:  We  expect  to  prove  that  the  plain- 
tiff, Mr.  J.  B.  Londono,  a  resident  and  citizen  of 
the  Republic  of  Colombia,  was  in  Los  Angeles  in 
the  summer  of  1946  for  the  purpose  of  locating 
and  buying  barbed  wire  to  be  sent  to  South  America 
for  use  there ; 

That  on  the  11th  day  of  July,  1946,  there  came 
to  his  attention  the  fact  that  Dulien  Steel  Products, 
Inc.,  of  California,  which  I  shall  hereafter  in  my 
remarks  refer  to  as  ^* Dulien,"  was  supposed  to 
have  some  wire. 
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That  on  that  day,  the  11th  of  July,  he  himself 
went  to  the  office  of  Dulien  on  South  Alameda 
Street  and  there  conferred  with  Dulien 's  manager, 
Mr.  E.  S.  Grinstein,  about  the  possibility  of  pur- 
chase by  Londono  of  barbed  wire  from  Dulien ; 

That  he  then  and  there  learned  in  the  conference 
with  Mr.  Grinstein  that  Dulien  had  barbed  wire, 
unused  Government  suiplus  wire,  coming  from 
Honolulu,  which  with  it  coming  Mr.  Londono  under- 
stood to  mean  on  the  high  seas  then ; 

That  arrangements  were  then  and  there,  on  that 
day,  July  11,  made  for  the  purchase  of  2,700  tons 
of  such  wire  at  [15]  the  price  of  $107  per  ton ; 

That  Mr.  Londono  left  Dulien 's  office  and  on  the 
next  day,  the  12th  day  of  July,  1946,  returned  in 
person  to  Dulien 's  office,  and  that  by  or  on  that 
occasion  there  was  prepared  in  Dulien 's  office  a 
sale  order  bearing  No.  LA-712,  Dulien 's  number, 
for  the  sale  to  J.  B.  Londono  of  2,700  tons  of  such 
wire  at  such  price ; 

That  that  sale  order 

The  Court :     Do  you  have  the  original  there  ? 

Mr.  Bunn:     Yes,  sir;  I  have  the  original. 

*     *     * 

It  is  Plaintiff's  Exhibit  A  to  the  complaint. 

The  Court :     Very  well. 

Mr.  Bunn:  And  Plaintiff's  Exhibit  A  to  the 
libel. 

That  the  language  of  that  document,  that  sale 
order,  under  the  heading  '^Commodity''  was  unused 
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Government  surplus  barbed  wire  as  purchased  by- 
seller  from  Interior  Department ; 

But  that  on  July  11th,  the  first  day  of  Mr.  Lon- 
dono's  visit  to  Dulien's  office  and  before  the  sale 
order  was  [16]  prepared,  Mr.  Londono  was  told  by 
Mr.  Grinstein,  the  manager,  that  this  wire,  which 
was  available  and  would  be  sold  to  him,  was  good 
wire ; 

That  it  was  good,  black  and  galvanized  wire, 
free  from  rust  and  covered  with  a  rust-preventing 
grease,  and  at  that  time  there  were  exhibited  to 
Mr.  Londono  on  the  lot  at  Dulien's  place  rolls  of 
wire,  good  wire,  with  nothing  apparently  wrong 
with  them  at  all. 

The  Court :     Galvanized  and  black  ? 

Mr.  Bunn:  No;  black  wire,  and  samples  were 
given  to  him  of  black  wire,  I  mean  cuttings  as  dis- 
tinguished from  the  showing  to  him  of  rolls  of  wire. 
There  were  cuttings  given  to  him  of  black  wire,  and 
he  was  told  that  all  the  wire  would  be  as  good  as 
that  which  was  shown  to  him,  although  some  of  the 
wire  would  be  galvanized  and  some  would  be  black. 

In  other  words,  it  would  be  good  galvanized  wire 
and  good  black  wire,  with  nothing  wrong  with  it 
at  all  of  either  kind; 

That  it  would  in  all  respects  be  equal  in  quality 
to  the  exhibited  coils  and  sample  cuttings; 

That  Mr.  Londono,  in  reliance  upon  and  after 
examining  the  samples  and  after  seeing  the  samples 
of  rolls  and  examining  the  samples  of  the  cuttings, 
and  hearing  and  relying  upon  the  representations 
made,  accepted  the  offer  and  agreed  to  purchase 
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the  quantity  I  have  stated  from  Dulien.  That  was 
on  [17]  the  11th. 

That  on  the  12th,  when  he  went  back  and  the 
sale  order  had  been  prepared,  Mr.  Dulien  himself, 
who  had  not  been  there  on  the  11th  when  Mr.  Lon- 
dono talked  with  Mr.  Grinstein,  the  manager,  was 
there,  and  that  Mr.  Dulien  himself,  president  of  the 
corporation,  I  believe,  told  Mr.  Londono  that  the 
wire  coming  was  good,  that  he  himself  had  been  to 
Honolulu  and  had  seen  the  wire  in  Honolulu,  and 
that  it  was  good  and  that  he  would  like  to  be  able 
to  buy  50,000  additional  tons  of  it  if  he  could; 

That  in  reliance  upon  representations  by  Dulien 
through  Mr.  Grinstein,  and  Mr.  Dulien  himself, 
Mr.  Londono  signed  the  sale  order  referred  to  as 
Exhibit  A  to  the  complaint,  dated  July  12,  and  that 
that  sale  order  under  another  heading  as  to  the 
quantity,  says  ^^approximately  2,700  net.  tons  as 
follows :  1,350  net  tons  galvanized,  10  per  cent  more 
or  less,  1,350  net  tons  black,  10  per  cent  more  or 
less,''  and  that  in  the  initial  conversations,  which 
were  the  inducement  to  the  signing  of  this  order, 
he  had  been  told  that  there  would  be  half  and  half, 
that  is,  half  of  the  2,700  quantity  would  be  gal- 
vanized, good  wire,  as  I  have  stated,  and  the  other 
half  would  be  black  wire,  good  wire,   as   I  have 

stated;  [18] 

*     *     * 

That  the  sale  order  was  signed  *^  Dulien  Steel 
Products,  Inc.,  by  E.  S.  Grinstein,''  and  approved 
and  accepted  by  J.  B.  Londono ; 
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That  the  ship  on  which  the  wire  was  supposed  to 
come  was  delayed; 

That  Mr.  Londono  learned  of  the  delay  and  that 
before  the  ship  arrived  Mr.  Londono  was  informed 
by  Dnlien  that  the  shipment  would  not  be  2700 
tons  but  that  it  would  be  only  2300  tons ; 

That  Mr.  Londono,  pursuant  to  that  information 
and  negotiations  with  Dulien,  agreed  that  his  total 
quantity  which  he  would  have  to  purchase,  which 
he  would  purchase,  would  be  2000  tons  and  that 
instead  of  furnishing  the  money  at  $107  for  2700 
tons  he  would  supply  the  money  for  2000  tons. 

The  Court:  What  date  do  you  propose  to  show 
that  conversation,  that  modification  of  the  agree- 
ment? [19] 

Mr.  Bunn:  On  July  26,  1946.  I  stated  it  was 
before  the  ship  arrived.  It  was  before  Mr.  Londono 
knew  th^t  the  ship  arrived,  or  it  was  before  the 
ship  arrived.  We  do  not  know  at  what  hour.  But 
at  all  events,  that  on  July  26,  1946,  which  we  now 
know  and  will  show  was  the  date  on  which  the  ship 
did  arrive,  defendant  Dulien  orally  represented  to 
plaintiff  that  the  shipment  of  wire  would  be  only 
2300  tons. 

Mr.  Dasteel:  Pardon  me,  if  your  Honor  please. 
I  think  that  there  is  no  point  involved  there,  that 
your  complaint  says  that  this  was  by  mutual  agree- 
ment. There  is  no  question  about  that. 

*     *     * 

Mr.  Bunn:  Well,  the  fact  is  that  we  will  show 
that  it  was  mutually  agreed  between  Dulien  and 
Londono   that  the   shipment  would   be   only  2300 
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tons  and  that  defendant  Dulien  would  retain  for 
itself  300  tons. 

The  Court:  Was  that  conversation  before  July 
27th  ^ 

Mr.  Bunn :     Yes,  sir. 

The  Court :     Very  well. 

Mr.  Bunn:  That  reduction  in  quantity,  that 
mutual  agreement  for  reduction  in  quantity,  was 
before  July  27th.  And  to  that  change  Mr.  Londono 
agreed,  and  therefore,  in  that  [20]  manner  by  said 
mutual  agreement  the  quantity  plaintiff  had  pur- 
chased was  reduced  to  2000  tons.  However,  he  was 
given  an  oral  option  to  take  the  additional  300  tons. 

The  Court :     That  does  not  enter  into  the  matter. 

Mr.  Bunn:  That  the  steamer  was  delayed  and 
docked  on  July  26,  1946,  at  Pier  A  at  Long  Beach 
instead  of  at  the  Los  Angeles  Harbor,  but  there  is 
no  controversy  on  that  location  of  the  arrival  ; 

That  on  July  27,  1946— by  the  way,  that  in  the 
meantime  Mr.  Londono  received  from  Dulien  word 
that  unless  Londono  completed  his  establishment  of 
the  letter  of  credit  for  the  entire  purchase  price  by 
a  certain  hour  on  the  day  of  July  26,  that  the  deal 
would  be  off; 

That  Londono,  on  the  26th  day  of  July,  then  went 
into  the  Citizens  Bank,  foreign  department,  and 
discussed  with  Mr.  Schroeder,  the  vice-president  of 
the  bank,  who  was  and  is  in  charge  of  the  foreign 
department,  the  matter  of  completion  of  the  estab- 
lishment of  the  letter  of  credit; 

*     *     * 

That  he  told  Mr.  Schroeder  what  he  wanted  to  do 
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and  why  he  wanted  to  do  it,  and  what  he  intended 
to  do  with  the  wire,  [21]  and  then  he  left  the  bank 
and  went  back  on  the  27th,  having  in  the  mean- 
time obtained  Dulien's  approval  of  the  completion 
of  the  letter  of  credit  by  the  27th  rather  than  the 
afternoon  of  the  26th,  and  that  on  the  morning  of 
the  27th,  which  was  Saturday,  of  July,  1946,  he 
went  back  in  the  bank  and  completed  the  arrange- 
ments, that  is  that  he  signed  an  application  for  a 
commercial  letter  of  credit  for  $214,000  in  favor  of 
Dulien  Steel  Products,  Inc.,  with  its  address  in 
Los  Angeles,  for  the  account  of  J.  B.  Londono 
available  by  drafts  at  sight  drawn  at  the  Bank's 
option  **on''  you  or  your  correspondent  for  100  per 
cent  of  the  invoice  '^cost/'  The  drafts,  according  to 
the  application  for  the  letter  of  credit,  must  be 
accompanied  by  the  documents  listed  below  marked 
with  an  X,  and  that  an  X  appears  in  the  blank 
space  provided  therefor  at  the  left  end  of  a  line 
which  reads,  ^^FuU  set  of  clean  ocean  bills  of  lading 
made  out  to  order  endorsed  in  blank,  freight  pre- 
paid," and  further  down  calling  for  commercial 
invoices  evidencing  shipment  of  2000  tons  of  barbed 
wire  in  one  shipment  invoiced  on  basis  of  c.i.f.  Los 
Angeles  Harbor  from  Honolulu,  T.  H.,  to  Los 
Angeles   Harbor,  credit  to  remain  in  force  until 

July  31,  1946.  [22] 

^     «     « 

And  that  the  application  was  signed  by  J.  B. 
Londono,  and  at  the  same  time  there  was  prepared 
by  the  Bank  its  irrevocable  credit  No.  3645,  the 
same   number   which   the   application   bore,   dated 
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July  27,  1946,  directed  to  Dulien  Steel  Products, 
Inc.,  and  reading:  '^Gentlemen,  we  hereby  author- 
ize'^ 

The  Court:  You  need  not  read  it.  I  have  read 
it. 

Mr.  Bunn :  And  that  that  document  by  typewrit- 
ten insertions  into  a  printed  skeleton  form  says  that 
the  draft  must  be  accompanied  by  the  following 
documents,  full  set  clean  on  board  ocean  bills  of 
lading  made  out  to  order  blank  endorsed,  marked 
freight  prepaid,  commercial  invoices  evidencing 
shipment  of  2000  tons  of  barbed  wire,  etc.,  in  one 
shipment  from  Honolulu; 

That  on  the  back  of  that  letter  of  credit  was  a 
full  page  jDrinted  form  which  set  out  a  great  many 
terms  and  which  contained,  when  it  was  completed 
and  signed,  the  typed  insertion  of  the  Bank's  charge 
of  one-fourth  per  cent  with  a  minimum  of  $10. 
Those  were  the  only  insertions  other  than  the  num- 
ber, and  that  Mr.  Londono  signed  that  form. 

The  Court:  That  contains  a  provision  in  there 
upon  which  the  Bank  relies  as  an  escape  of  liabil- 
ity^ 

Mr.  Bunn :     Yes,  your  Honor.  [23] 

*     *     4f 

That  the  Bank  agreed  verbally  to  make  Mr. 
Londono  a  loan  of  $54,000,  which  would  make  up 
the  difference  between  the  $160,000  and  the  $214,000, 
and  that  there  would  be  included  in  the  loan  the 
$535  bank  charge,  which  added  that  much  to  it; 

That  Mr.  Londono  left  the  bank ; 

That  on  that  afternoon,  Saturday,  he  went  to  the 


270  Citizens  N.T.&S,  Bank  ofL.A. 

Harbor — the  ship  had  arrived;  he  had  been  in- 
formed in  the  meantime,  on  Friday  I  believe,  that 
the  ship  had  arrived — he  went  there  but  the  hatches 
had  not  been  opened,  there  was  no  one  working 
there,  it  was  Saturday  afternoon,  and  he  saw  no 
wire,  there  was  no  wire  on  the  deck  of  the  ship; 

That  on  Sunday  he  had  no  contact  with  any  of 
the  parties  involved  in  the  matter ; 

That  on  Monday  morning,  at  an  hour  we  will  not 
be  able  to  prove  probably  but  early,  Dulien's  office, 
through  some  employee,  sent  somebody  to  Matson's 
office  at  Wilmington  and  paid  the  freight;  [24] 

4f         4«-  * 

That  in  Honolulu,  under  date  of  July  12,  which 
was  the  same  date  of  the  conversation  between  Mr. 
Londono  and  Mr.  Dulien,  himself,  and  the  actual 
signing  of  the  sale  order,  under  date  of  July  12 
Matson  Navigation  Company,  as  agent  for  War 
Shipping  Administration,  that  is,  berth  agent  for 
War  Shipping  Administration,  had  issued  a  straight 
bill  of  lading  for  2300  tons  of  barbed  wire,  stated 
in  pounds  rather  than  tons,  but  it  amounted  to  2300 
tons,  showing  Dulien  as  the  shipper  and  Dulien  as 
the  consignee. 

The  Court :  Are  you  saying  that  this  was  known 
to  Londono? 

Mr.  Bunn:     No,  sir.  I  certainly  deny  that. 

The  Court:     Very  well. 

Mr.  Bunn:  I  am  saying  that  I  am  going  back 
now  to  pick  up  what  I  am  going  to  recite  about  the 
29th  of  July.    But  on  the  12th  of  July  a  straight 
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bill  of  lading,  not  an  order  bill,  had  been  issued  as 
I  have  just  stated. 

The  Court:  What  is  the  difference  between  a 
straight  bill  and  an  order  bill  ?  [25] 

Mr.  Bunn:  An  order  bill  is  highly  negotiable. 
An  order  bill  carries  the  title  to  the  merchandise. 
An  order  bill  is  the  means  by  which,  in  the  shipping 
business,  the  right  to  the  possession  of  the  wire  can 
be  expressed  and  proven  and  is  the  most  highly 
negotiable  document  which  we  have  in  the  shipping 
business. 

The  Court:  In  other  words,  it  is,  deliver  to  the 
order  of  so-and-so"? 

Mr.  Bunn:  Yes,  sir,  and  that  a  straight  bill  of 
lading,  which  does  not  contain  the  language  of  an 
order  bill,  to  the  order  of  anybody,  but  is  from  one 
person  to  the  same  person  or  to  another  person 
even  without  order,  that  a  straight  bill  of  lading  is, 
may  I  say,  of  relatively  no  importance  so  far  as  the 
title  to  the  merchandise  is  concerned,  and  not  nego- 
tiable. It  smacks  somewhat,  but  slightly,  of  nego- 
tiability, as  I  shall  explain  later,  but  it  is  not  the 
negotiable  document  which  an  order  bill  of  lading 
is; 

That  that  was  issued  on  July  12  and  that  like- 
wise at  or  about — still  in  July  but  we  will  not  be 
able  to  prove  what  date — there  was  likewise  issued 
in  Honolulu  an  undated  order  bill  of  lading  on  1500 
tons  of  barbed  wire  to  come  over  on  the  same  ship, 
the  SS  White  Squall,  this  order  bill  of  lading 
being  issued  by  Matson,  likewise  as  agent  for  the 
War    Shipping    Administration,    to    Gonzalez    & 
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Blanco,  an  outfit  in  Los  Angeles  likewise  purchas- 
ing wire  to  be  shipped  on  the  [26]  same  ship. 

Gonzalez  &  Blanco's  representative  had  been  to 
Honolulu  and  had  seen  wire  there  and  had  picked 
out  wire  that  he  wanted  and  had  told  Dulien's 
people  over  there  that  he  would  take  this  wire  as 
distinguished  from  this  other  wire,  and  that  the 
order  bill  of  lading  on  the  Gonzalez  &  Blanco  ship- 
ment was  f.o.b.  Honolulu  so  that  Gonzalez  &  Blanco 
had  to  pay  its  own  freight,  but  that  the  straight 
bill  of  lading  from  Dulien  to  Dulien  provided  that 
Bulien  would  have  to  pay  his  freight  on  that  wire ; 

That  it  was  apparently  the  wire  which  Dulien 
was  shipping  from  himself  to  himself,  that  Dulien 
purported  to  sell  to  Londono  but  that  Dulien  did 
not  tell  Londono  anything  about  the  absence  of  an 
order  bill  on  the  shipment  that  Londono  was  to 
buy; 

The  barbed  wire  which  the  ship  brought  was 
exclusively  barbed  wire  shipped  by  Dulien ; 

That  nobody  else  shipped  barbed  wire  on  that 
ship; 

That  all  the  barbed  wire  that  came  over  on  that 
ship  was  shipped  by  Dulien  from  Honolulu  to  here 
and  there  is  no  confusion  between  that  barbed  wire 
and  anything  else. 

The  Court :     Under  two  bills  of  lading  ^ 

Mr.  Bunn :     Yes ;  under  two  bills  of  lading. 

The  Coui^t:  The  straight  bill  and  the  order  bill 
of  Gonzalez  &  Blanco  ^  [27] 

Mr.  Bunn:    Yes,  sir. 

That  early  on  Monday  morning,  July  29,  Dulien 
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caused  to  be  paid  at  Matson's  office  in  Wilmington 
the  freight  on  the  shipment  covered  by  the  straight 
bill,  2,300  tons,  and  that  Dulien's  men  received  from 
Matson's  office  at  Wilmington  then  and  there  on 
the  morning  of  July  29th  a  freight  bill  stamped 
showing  payment  of  such  freight,  on  what  I  may 
here  now  call  the  Londono  shipment,  although  it 
was  called  there  the  Dulien  shipment; 

That  instead  of  bringing  away  with  him  from 
Matson's  office  at  Wilmington  the  bill  of  lading 
which,  under  Londono 's  demand,  if  it  had  been  a 
correct  one,  would  have  been  the  document  required 
to  be  delivered  to  the  bank,  Dulien 's  man  left  the 
original  bill  of  lading,  that  straight  bill,  which  I 
will  call  here  generally  non-negotiable,  at  Matson's 
office; 

That  that  is  the  document  which  these  nearly  four 
years  has  been  lost,  but  was  discovered  one  week 
ago  last  night  in  Matson's  office  at  Wilmington; 

That  the  messenger,  or  the  man  from  Dulien 's 
office,  comes  back  from  the  Wilmington  office  of 
Matson,  that  is,  comes  into  Los  Angeles,  goes  to  the 
Citizens  Bank,  presents  Dulien 's  draft  for  $214,000, 
presents  to  the  bank  the  freight  bill  stamped  paid, 
presents  no  bill  of  lading  whatsoever; 

That  $214,000  is  that  morning,  when  those  docu- 
ments came  to  Dulien [28] 

The  Court:     That  v/as  Monday? 

Mr.  Bunn :    That  was  Monday. 

The  Court:     The  29th? 

Mr.  Bunn:     The  29th. 

The  Court :     The  money  was  paid  ? 
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Mr.  Bunn :     The  money  was  paid  that  morning. 

But  Mr.  Londono  did  not  at  any  time  on  July 
29th  go  in  the  Citizens  Bank;  his  instructions  had 
been  given  on  Saturday; 

That  in  the  morning,  however,  of  Monday,  July 
29th,  Mr.  Londono,  at  the  Clark  Hotel  preparing  to 
keep  an  appointment  with  a  doctor  in  Los  Angeles, 
received  a  telephone  call  from  the  bank,  from  Mr. 
Moran ; 

That  Mr.  Moran  was  employed — I  am  now  saying 
to  the  court  what  we  will  prove  to  the  court — that 
Mr.  Moran  was  a  clerk  employed  in  the  foreign  de- 
partment of  the  bank; 

That  his  immediate  superior  was  Mr.  Glenn 
Powers,  who  was  co-manager  or  assistant  manager 
of  the  department ; 

That  Mr.  Schroeder,  with  whom  Mr.  Londono  had 
carried  on  his  negotiations  on  the  preceding  Friday 
and  Saturday,  was  the  manager  of  the  department ; 

That  Mr.  Schroeder  may  or  may  not  have  been 
in  the  bank  when  Dulien  presented  the  documents, 
but  at  all  events  they  were  not  presented  to  him  and 
Mr.  Schroeder  did  not  see  them; 

That  Mr.  Glenn  Powers,  next  in  authority,  I  be- 
lieve, was  [29]  temporarily  away  from  his  desk  or 
the  department  and  that  Mr.  Powers  did  not  on 
presentation  of  the  documents  see  them; 

That  they  were  presented  by  Dulien 's  man  to  Mr. 
Moran.  Mr.  Moran  spoke  and  speaks  Spanish  and 
had  come  originally,  I  believe,  from  Porto  Rico,  but 
he  had  come  here  from  New  York; 

That  Mr.  Moran,  at  the  time  in  relation  to  the 
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delivery  of  the  documents  by  Dulien,  to  the  presen- 
tation of  the  documents  by  Dulien  to  the  bank, 
which  we  cannot  definitely  fix,  but  still  in  the  morn- 
ing of  Monday,  the  29th,  calls  Mr.  Londono  on  the 
telephone  at  the  Clark  Hotel  and  in  Spanish  talks 
to  him  and  tells  Mr.  Londono  that  the  shipping 
documents  had  been  presented,  that  they  showed  a 
shipment  of  2,300  tons,  whereas  Mr.  Londono 's  let- 
ter of  credit  established  on  the  preceding  Saturday 
called  for  the  payment  for  2,000  tons,  and  asked 
Mr.  Londono  if  that  was  all  right,  in  substance, 
and  that  Mr.  Londono,  in  Spanish  on  the  telephone, 
told  Mr.  Moran  that  that  was  all  right  because  he 
had  agreed  orally  with  Dulien  that  he  would  buy 
and  pay  for  2,000  tons  and  that  he  had  established 
the  credit  on  Friday  with  Mr.  Schroeder  for  the 
2,000  tons  and  that  that  was  all  right.  That  conver- 
sation ends.   The  phone  was  hung  up. 

That  thereafter  and  still  on  the  morning  of  Mon- 
day, the  29th,  and  before  Mr.  Londono  had  yet  left 
the  hotel  to  go  to  his  doctor's  appointment,  the 
phone  rings  again  and  Mr.  Moran  is  again  on  the 
phone  and  asks  Mr.  Londono  if  by  reason  of  [30] 
that  change  in  quantity  it  will  be  necessary  to  have 
first  a  letter  from  Dulien  about  the  difference,  and 
that  Mr.  Londono  says  no,  that  that  is  understood 
everywhere  and  that  it  is  unnecessary.  The  phone 
hangs  up  and  that  is  the  end  of  that  conversation. 
In  substance  that  is  all  that  was  discussed  in  either 
or  both  of  those  telephone  conversations  between 
Mr.  Moran  and  Mr.  Londono. 

That  Mr.  Londono  goes  to  the  doctor's  office  and 
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later  in  the  day,  late  in  the  afternoon  of  Monday, 
still  not  having  gone  near  the  bank  on  Monday, 
goes  to  the  dock,  to  Pier  A  at  Long  Beach,  where 
he  had  been  on  Saturday  afternoon  and  he  had 
been  unable  to  see  any  wire; 

That  by  that  time  there  has  been  commenced  but 
is  temporarily  stopped,  some  unloading.  In  other 
words,  there  was  no  unloading  going  on  while  he 
was  there,  he  was  late,  but  that  he  saw  some  rela- 
tively small  quantities  of  wire,  there  was  no  identi- 
fication on  it,  he  did  not  know  whether  it  was  wire 
for  him  or  whether  it  was  wire  for  somebody  else, 
but  there  was  wire  there ; 

That  on  Monday,  the  29th,  the  bank — first,  the 
bank  had  previously  on  Friday  and  Saturday  been 
informed  that  Mattoon  &  Company,  brokers  in  Los 
Angeles,  at  the  H.  W.  Hellman  Building,  would 
ship  the  wire  in  due  time  for  Mr.  Londono  to  South 
America,  and  the  bank  had  been  told  that  they 
could  deal  with  Mattoon  &  Company  as  the  forward- 
ers who  would  send  [31]  it  to  South  America  on 
his  behalf,  yet  Mr.  Londono  has  not  by  that  time 
signed  any  note  for  the  $54,000;  it  has  all  been  by 
arrangement  as  I  have  stated.  By  the  way,  Mr. 
Londono  had  earlier  in  the  spring  of  1946  dealt 
with  the  Citizens  National  Bank. 

*     *     * 

That  on  Monday,  the  29th,  after  the  money  was 
paid,  the  bank  wrote  a  letter  to  Mattoon  &  Company 
and  dated  that  letter  July  29th,  the  date  on  which 
it  was  written,  instructing  Mattoon  what  to  do  for 
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the  protection  of  the  bank's  interests  and  giving 
general  instructions  about  the  shipment  of  the  wire 
for  Mr.  Londono ; 

That  that  letter  was  transmitted  to  Mattoon  & 
Company  and  that  it  was  received  by  Mr.  Sweeney 
of  Mattoon 's  office; 

That  on  Tuesday,  the  30th  of  July,  Mr.  Sweeney 
of  Mattoon 's  office  received  a  telephone  call  from 
the  bank,  from  Mr.  Schroeder  himself,  asking  that 
Mr.  Sweeney  bring  back  as  soon  as  possible  (I  am 
stating  this  in  subtance)  the  letter  which  had  the 
day  before  been  written  and  the  enclosures  or  the 
documents  that  went  with  it. 

Now  on  the  29th,  Monday,  the  bank  had  trans- 
mitted this  letter  to  Mattoon  and  the  letter  had 
stated  that  the  bank  was  [32]  enclosing  a  bill  of 
lading  No.  LA-29.  The  letter  did  not  enclose  a  bill 
of  lading,  but  enclosed  the  stamped  paid  freight  bill. 

The  Court:     Exhibit  D  to  the  complaint. 

Mr.  Bunn:    Yes,  sir. 

That  on  Tuesday,  the  30th,  when  Mr.  Schroeder 

calls  and  asks  Mr.  Sweeney  to  bring  back  the  letter 

and  the  documents,  Mr.  Sweeney,  in  substance,  says 

that  he  is  busy  and  can't  do  it  at  the  moment,  and 

that  he  will  do  it,  and  he  did  not  take  it  back  on 

Tuesday ; 

*     *     * 

That  on  Wednesday,  the  31st  of  July,  Mr. 
Sweeney  goes  into  the  bank,  to  Mr.  Schroeder  at 
the  foreign  department,  accompanied  this  time  by 
Mr.  Londono,  and  returns  the  letter  [33]  dated  July 
29th  and  the  stamped  freight  bill  to  Mr.  Schroeder, 
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and  that  that  letter  is  destroyed  by  the  bank  and 
that  the  carbon  copy  of  that  letter  is  destroyed  by 
the  bank. 

Now  I  stated  that  it  would  appear  that  that  letter 
contained  a  statement  by  the  bank  to  Mattoon  that 
the  bank  was  enclosing  the  bill  of  lading.  We  will 
not  be  able  to  prove  that  that  letter  so  stated,  but 
the  bank's  second  letter  and  the  testimony  of  the 
bank's  men  will  state  that  it  so  included  a  state- 
ment that  it  enclosed  a  bill  of  lading.  Mr.  Sweeney 
will  testify  that  he  does  not  know  whether  that 
letter  referred  to  a  bill  of  lading  or  not,  but  he 
does  know  that  the  document  which  accompanied 
it  was  a  freight  bill  and  a  freight  bill  only. 

Anyway,  that  letter  was  destroyed  by  the  Bank 
and  the  carbon  copy  of  the  letter  was  destroyed  by 
the  Bank  on  the  31st,  and  on  the  31st  the  Bank 
caused  to  be  rewritten — let's  say  caused  to  be  writ- 
ten— another  letter  to  which  they  gave  the  date  of 
July  29th,  although  it  was  written  on  July  31st,  and 
that  that  letter  did  contain  a  statement  that  it  ac- 
companied or  enclosed  an  original  bill  of  lading  No. . 
LA-29,  and  that  that  letter  was  transmitted  to  Mat- 
toon  and  was  stamped,  and  the  copy  of  it  was 
stamped,  by  Mattoon 's  office  with  Mattoon 's  stamped 
receipt  and  signed  by  Sweeney  as  having  been  re- 
ceived and  with  enclosures ; 

That  this  is  Wednesday,  that  as  Mr.  Sweeney  and 
Mr.  [34]  Londono  are  in  the  bank  on  that  occasion 
Mr.  Schroeder  takes  them  down  to  the  main  floor 
where  the  note  department  is  and  there  are  prepared 
for  Mr.  Londono 's  signature  and  Mr.  Londono  signs 
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a  promissory  note  for  $54,535  and  a  collateral  agree- 
ment describing  the  wire  and  another  letter  is  writ- 
ten on  that  date  to  Mattoon,  still  another  letter,  with 
instructions  from  the  Bank  to  Mattoon  as  to  how 
to  protect  the  Bank's  interest  in  the  wire  and  what 
to  do; 

That  Mr.  Londono  leaves  the  bank,  Mr.  Sweeney- 
goes  back  to  his  office,  Mr.  Londono  goes  to  the 
Harbor,  that  is,  he  goes  to  the  Moore-McCormack 
dock  at  Wilmington,  not  to  Pier  A  at  Long  Beach, 
and  at  the  Moore-McCormack  dock  at  Wilmington 
he  sees  wire  on  cars  which  he  then  and  there  learns 
has  been  in  the  meantime,  on  Monday,  Tuesday  or 
Wednesday,  removed  from  Pier  A  at  Long  Beach 
where  the  unloading  of  the  SS  White  Squall  was, 
to  Moore-McCormack  dock  for  his  account  to  go  to 
South  America,  and  then  and  there  on  the  31st  for 
the  first  time  does  Mr.  Londono  see  any  wire  which 
can  be  identified  to  him  as  his  wire,  and  that  the 
wire  is  so  badly  rusted  that  he  weeps,  may  I  say, 
and  he  goes  back  to  town.  This  is  late  Wednesday 
afternoon. 

That  Thursday  morning  August  1st,  in  downtown 
Los  Angeles,  he  writes  a  letter  to  Dulien  and  he  calls 
Dulien's  attention  to  the  fact  that  the  2000  tons  of 
barbed  wire  which  have  arrived  under  bill  of  lading 
LA-29,  which  he  refers  to,  [35]  still  not  knowing 
that  the  Bank  has  not  received  a  bill  of  lading,  that 
is,  not  being  cognizant  of  the  fact  that  the  Bank  has 
not  received  the  bill  of  lading 
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The  Court:    Mr.  Bunn^ 

Mr.  Bunn:  Your  Honor  please,  I  failed  to  say, 
and  I  was  wrong  when  I  said  that  Mr.  Sweeney  went 
back  to  his  office  and  Mr.  Londono  went  to  the 
Harbor.  Mr.  Sweeney  and  Mr.  Londono  together 
left  the  bank  after  Mr.  Londono  had  signed  the  note 
and  the  collateral  agreement,  and  they  had  in  that 
conference  been  instructed  or  requested  by  Mr. 
Schroeder  at  the  bank  to  have  the  document,  which 
was  in  the  second  letter  referred  to  as  bill  of  lading 
LA-29  but  which  was  a  freight  bill,  to  have  that 
paid  freight  bill  endorsed  on  the  back  by  Dulien,  so 
in  compliance  with  Mr.  Schroeder 's  request  Mr. 
Sweeney  and  Mr.  Londono  left  the  bank,  and  before 
Mr.  Londono  went  to  Moore-McCormack  dock  but 
en  route  there,  went  to  [36]  Dulien 's  office  and  told 
Mr.  Stanley  of  Dulien 's  office  of  the  bank's  request, , 
and  in  Mr.  Londono 's  presence  and  that  of  Mr. 
Sweeney  of  Mattoon  &  Company,  Mr.  Stanley  takes 
the  paid  original  freight  bill,  puts  it  in  his  type- 
writer with  the  red  ribbon  and  writes  on  the  back 
of  it,  ^^This  bill  of  lading  endorsed  in  full  to  J.  B. 
Londono  for  not  more  than  4,000,000  pounds,  balance 
of  shipment  to  be  picked  up  by  us.  Dulien  Steel 
Products,  Inc.,  of  California,"  and  signs  it  *^L.  P. 
Stanley"  and  delivers  it  back  then  and  there. 

The  Court :     Who  was  Stanley  ? 

Mr.   Bunn:    Mr.    Stanley   was   an   employee   of 
Dulien 's. 

The  Court:     Where  was  that  done? 

Mr.  Bunn:     At  Dulien 's  office. 

The  Court :     In  Londono 's  presence  ? 
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Mr.  Bunn:  In  Mr.  Londono 's  presence  on 
Wednesday  afternoon. 

The  Court:  They  went  from  the  bank  to  Dulien's 
office? 

Mr.  Bunn:  Yes,  they  went  from  the  bank  to 
Dulien's  office  to  comply  with  the  request  of  Mr. 
Schroeder  at  the  bank  that  they  have  this  document 
endorsed  on  the  back. 

The  Court:  Your  position  is  that  at  that  time 
Mr.  Londono  did  not  know,  and  was  not  told  by  the 
Bank,  that  the  bill  of  lading  in  compliance  with  his 
instructions  to  them  on  a  letter  of  credit  had  not 
been  delivered  to  the  bank? 

Mr.  Bunn :  That  is  my  statement  and  that  is  my 
representation,  and  that  up  to  that  time  and  beyond, 
as  I  shall  show,  the  Bank  still  referred  to  this  docu- 
ment in  its  transmittal  letter  also 

The  Court:  Is  it  your  position  that  he  did  not 
know  on  July  31  that  the  Bank  had  paid  Dulien 
the  money  on  July  29  ? 

Mr.  Bunn :  No,  your  Honor.  I  have  been  so  close 
to  this  for  so  many  years  that  I  am  making  this 
statement  from  my  recollection  of  my  study  of  it, 
and  rather  than  from  the  prepared  statement  be- 
cause I  would  never  get  through  reading  the  pre- 
pared statement. 

On  the  29th,  Monday,  after  the  Bank  had  paid  the 
money,  the  Bank  wrote  a  letter,  which  I  failed  to 
mention  a  while  ago,  to  Mr.  Londono,  dated  July 
29th,  stating  (part  of  it  I  will  read)  :  ''We  have  to- 
day made  the  following  payment  for  your  account," 
then  it  is  blurred,  ''Dulien  Steel  Products,"  and 
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they  set  out  the  $214,000.  In  other  words,  it  is  an 
advice  from  the  Bank  to  him  dated  the  29th,  on  Mon- 
day, that  they  have  paid  and  that  this  payment  had 
been  made  against  the  following  documents — that 
is  the  Bank's  letter  to  Londono — one  bill  of  lading 
and  one  invoice  evidencing  shipment  of  2000  tons 
barbed  wire,  and  Mr.  Londono  signed  a  copy  of  the 
letter,  although  no  document  was  delivered  to  him 
until  after  the  30th  of  July. 

In  other  words,  Mr.  Londono  was  not  in  the  bank 
at  all  on  July  29th.  [38] 

The  Court :  When  he  got  that  document  which 
he  signed,  your  position  is  that  he  did  not  then  get 
the  documents  referred  to  as  being  enclosed  or  see 
them? 

Mr.  Bunn :  That  is  true,  that  the  documents  were 
sent  to  Mattoon — w^hatever  document  was  sent — 
the  freight  bill — was  sent  to  Mattoon,  and  Mr.  Lon- 
dono was  thereafter  asked  by  the  Bank  to  sign  a 
receipt  for  the  documents  which  were  related  in 
the  letter. 

•x-       *       * 

Mr.  Bunn:  But  at  all  events,  on  Wednesday,  in 
Dulien's  office,  pursuant  to  the  Bank's  request,  the 
reverse  side  of  the  freight  bill  is  so  endorsed  as  I 
have  stated,  and  from  Dulien's  office  then,  still  in 
complete  ignorance  of  the  fact  that  no  bill  of  lading 
had  been  received  by  the  Bank  from  Dulien's  office, 
Londono  goes  to  the  Moore-McCormack  dock  and, 
for  the  first  time,  as  I  stated  just  before  the  recess, 
sees  some  wire  which  is  identified  to  him  as  his,  and 
is  disappointed,  to  put  it  mildly ; 
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That  on  the  morning  of  August  the  1st [39] 

The  Court :  Is  it  your  position  that  at  that  time 
was  the  first  time  that  he  observed  the  rusty  and 
bad  condition  of  the  wire,  or  any  of  if? 

Mr.  Bunn :     Or  any  of  it  identifiable  as  his. 

The  Court :     I  understand. 

Mr.  Bunn:  Yes,  sir,  on  July  31st  at  the  Moore- 
McCormack  dock. 

That  immediately,  that  is,  the  next  morning  be- 
cause it  was  late  in  the  afternoon,  he  writes  a  letter 
to  Dulien,  dated  August  1st,  and  I  think  himself 
took  it  to  the  post  office  and  registered  it  to  Dulien 
calling  attention  to  the  fact  that  under  the  terms  of 
the  agreement  it  was  understood  that  the  barbed 
wire  would  be  half  galvanized  and  half  black,  both 
to  be  in  good  condition,  and  stating  that  upon  Mr. 
Londono 's  inspection  of  a  portion  of  the  shipment 
already  discharged  it  appears  that  there  is  greater 
than  50  per  cent  of  black  wire  and  about  50  per  cent 
rusty  or  in  poor  condition,  that  ^^if  the  balance  of 
the  lot  is  in  similar  condition  when  discharged  I 
must  request  the  opportunity  to  renegotiate  the 
original  price  paid  for  this  merchandise,"  and  signs 
the  letter ; 

That  Dulien  received  that  letter  in  due  course, 
dated  August  1st  (August  1st  was  Thursday)  ; 

That  there  is  in  process  in  one  degree  or  another 
a  strike  or  strikes  down  at  the  Harbor ;  [40] 

That  they  unloaded  for  a  few  hours  or  on  one  day 
and  then  they  stopped  for  a  while,  and  several 
days  elapsed  in  there  before  the  wire  was  unloaded, 
all  of  it,  but  that  within  that  time,  or  shortly  there- 
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after,  after  Mr.  Grinstein  of  Diilien  gets  the  letter 
I  have  just  referred  to,  he  accompanies  Mr.  Londono 
to  the  dock  at  Long  Beach  and  he,  Mr.  Grinstein, 
the  manager,  then  sees  the  wire,  sees  its  rusty  con- 
dition, expresses  his  surprise  about  its  condition 

The  Court:     Who? 

Mr.  Bunn:  Mr.  Grinstein — and  suggests  to  Mr. 
Londono,  and  then  writes  a  letter  dated  the  7th  day 
of  August  to  Mr.  Londono,  saying,  *' Confirming  con- 
versation you  are  to  immediately  start  loading  your 
wire,  separating  the  rusty  material,  leaving  same  on 
the  dock.  As  quickly  as  this  is  finished  we  will  re- 
move the  300  tons  and  will  renegotiate  the  balance 
of  the  black  when  this  material  is  removed."  This  is 
signed  Dulien  Steel  Products,  Inc.,  by  E.  S.  Grin- 
stein, and  dated  August  7th. 

That  all  this  time  Mr.  Londono  does  not  know  that 
no  bill  of  lading  at  all,  particularly  no  order  bill  of 
lading,  has  been  received  by  the  Bank. 

In  the  meantime,  Gonzalez  &  Blanco,  desirous  of 
getting  possession  as  soon  as  possible  of  their  por- 
tion of  that  shipment  on  the  White  Squall,  have  a 
man,  Mr.  Russell  Mather,  working  for  them,  who 
has  been  to  Honolulu  and  has  then  and  [41]  there 
and  in  Honolulu,  picked  out  what  they  wanted  on 
the  dock  at  Long  Beach,  supervising  or  at  least 
directing  the  allocation  from  the  ship  and  from  the 
dock  of  wire  for  Gonzalez  &  Blanco ; 

That  Mr.  Mather  is  there  practically  all  the  time 
when  the  unloading  is  going  on; 

That  Mr.  Mather  saw  to  it,  and  Mr.  Mather  will 
testify,  that  much  of  the  wire  was  taken  direct  from 
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the  ship  to  cars  for  Gonzalez  &  Blanco,  some  of  it 
went  from  the  ship  to  the  floor  of  Pier  A  at  Long 
Beach ; 

That  at  some  time  within  those  few  following  days, 
say  within  the  week  or  10  days  after  July  29th,  some- 
body wrote  with  chalk  somewhat  in  a  semicircle 
around  one  large  pile  of  mixed-up  wire,  that  is,  not 
segregated  as  to  black  or  galvanized,  wrote  the  word 
^^Dulien"  or  '^Dulien  Steel  Products,"  some  indica- 
tion in  chalk  of  the  name  of  Dulien,  and  at,  around 
or  near  another  large  pile  of  wire  on  the  dock  the 
words  in  chalk  ^^ Gonzalez  &  Blanco' '; 

That  the  wire  had  been  actually  loaded  on  the  ship 
in  Honolulu  indiscriminately,  that  skips  or  pallets, 
as  they  call  them,  had  been  brought  to  the  dock  in 
Honolulu,  and  one  pallet  would  have  galvanized  wire 
on  it,  another  pallet  would  have  black  wire  on  it,  but 
that  it  was  put  in  the  bottom  of  the  ship  indiscrimi- 
nately ; 

That  w^hen  the  wire  was  unloaded  from  the 
ship [42]  \ 

The  Court:  That  is,  without  discrimination  as 
between  black  or  galvanized  and  without  discrimina- 
tion as  to  Avhether  or  not  it  was  under  the  straight 
bill  of  lading  or  order  bill  of  lading  to  Gonzalez  & 
Blanco  ? 

Mr.  Bunn:  Yes,  sir,  with  no  discrimination  any- 
where. 

That  it  was  unloaded  at  Pier  A,  Long  Beach,  still 
likewise  indiscriminately  and  piled  up  in  tremendous 
piles  there,  good,  bad,  indifferent,  black,  galvanized, 
rusty,  badly  rusty,  more  badly  rusty,  and  that  there 


286  Citizens  N.T.&S,  Bank  ofL.A. 

was  no  distinction  after  those  chalk  markings  were 
put  there— and  we  do  not  know  who  put  them 
there— no  distinction  between  the  composition  of 
the  two  so  marked  piles,  but  that  Gonzalez  &  Blanco 
began,  early  in  the  game,  to  pick  out  the  better  of 
the  wire.  They  were  entitled  to  1500  tons  out  of  a 
total  shipment  of  3800  tons.  Londono  was  entitled 
to  2000  tons  and  Dulien  was  to  take  back  the  300 

tons. 

That  Londono  on  several  occasions  was  down  there 
and  that  when  he  saw  what  was  happening,  that 
Gonzalez  &  Blanco  were  taking  the  better  of  the 
wire  out  of  the  piles  and  he  didn't  know  who  had 
marked  those  piles,  he  on  a  day  or  so  after  the  12th 
day  of  August,  which  was  Monday,  rushes  to  his 
lawyer's  office,  and  he  had  the  same  lawyer  then 
unfortunately  that  he  has  now,  rushed  to  his  lawyer's 
office  and  cried  out  that  they  are  letting  Gonzalez  &\ 
Blanco  take  the  good  wire,  and  his  lawyer— this  will 
be  testified  to  by  other  [43]  people  than  his  lawyer- 
communicated  with  Mr.  Banning  of  Matson's  office; 

That  Mr.  Londono 's  lawyer  also  communicated 
immediately  with  the  San  Pedro  lawyer  for  Gonzale: 
&  Blanco  to  find  out  what  was  wrong,  and  he  will 
testify,    and    that    Mr.    Londono    in    that   mannei 
learned,  and  it  Avill  be  shown  here  and  testified  to. 
that  upon  the  discovery  by  Gonzalez  &  Blanco  of  thei 
poor  condition  of  this  wire  Gonzalez  &  Blanco  had 
their  lawyer  in  San  Pedro  immediately  get  in  touch 
on  the  telephone  with  the  War  Shipping  Adminis 
tration  office  in  San  Francisco,  Mr.  Ball,  who  was 
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known  to  their  lawyer,  George  Stephenson  in  San 
Pedro ; 

That  Gonzalez  &  Blanco's  lawyer  acquainted  Mr. 
Ball  with  what  was  happening  and  insisted,  so  Mr. 
Stephenson  will  testify,  that  they  should  be  per- 
mitted to  take  good  wire,  that  Gonzalez  &  Blanco 
held  an  order  bill  of  lading,  it  was  highly  ne- 
gotiable— and  this  is  all  in  the  conversation — and 
had  bound  itself  to  deliver  clean,  good  wire  to  Gon- 
zalez &  Blanco  and  that  they  demanded  the  right 
to  take  it  ; 

That  Mr.  Ball  promised  Mr.  Stephenson  that  it 
would  so  be. 

In  the  meantime,  Mr.  Londono 's  lawyer  is  com- 
municating, I  don't  know  at  the  same  hour  but 
within  the  day,  with  Matson's  Los  Angeles  office,  Mr. 
Banning,  and  Mr.  Banning  promises  me  that  Mr. 
Londono  will  be  permitted  to  select  a  cross-section, 
the  same  as  Gonzalez  &  Blanco,  and  the  next  day 
Mr.  Banning  calls  me  and  apologizes  for  having  to 
reverse  himself  and  to  tell  me  that  they  will  not  be 
permitted  to  let  Mr.  Londono  select  and  take  out  any 
good  wire  until  Gonzalez  &  Blanco's  order  has  been 
fully  met  and  filled  because,  and  he  so  tells  me,  Mr. 
Londono  has  no  bill  of  lading  and  Gonzalez  &  Blanco 
do  have  a  bill  of  lading,  and  that  the  reason  Matson 
has  to  reverse  its  order  is  that  the  War  shipping 
Administration  office  in  San  Francisco  advised  Mat- 
son  that  Mr.  Londono  has  no  bill  of  lading  and  Gon- 
zalez &  Blanco  do  have,  and  that  Gonzalez  &  Blanco 
will  have  to  be  permitted  to  take  the  good  wire  from 
the   whole   shipment  before   Mr.   Londono   is   per- 
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mitted  to  take  anything  except  what  is  left  over 
after  the  good  has  been  taken  from  the  bad  because 
he  has  no  bill  of  lading.  That  is  the  reason  War 
Shipping  Administration  gave  to  Mr.  Stephenson, 
Gonzalez  &  Blanco's  lav^yer,  why  they  were  doing  it 
for  his  client  and  for  refusing  to  do  it  for  Mr.  Lon- 
dono. 

That  Mr.  Londono  weeps  some  more  as  he  sees 
what  is  happening,  but  still  does  not  know  that  there 
has  been  received  no  bill  of  lading.  He  has  gotten 
that  information  from  Matson.  So  then  he  begins 
an  investigation  to  find  out  what  they  are  talking 
about,  and  he  goes  to  Mr.  Sweeney  of  Mattoon  & 
Company  and  asks  Mr.  Sweeney  what  documents  the 
Bank  turned  over  to  Mattoon  &  Company  on  his 
behalf.  [45] 

May  I  interject.  We  contend,  and  shall  prove,  that 
Mattoon  &  Company  were  the  agents  of  the  Citizens 
Bank  until  the  actual  delivery  to  Mr.  Londono  and 
turning  over  into  his  possession,  with  the  Bank's 
consent,  of  the  wire,  any  portions  of  it,  and  that 
from  the  time  the  wire  or  any  portion  of  it  is  ac- 
tually released  by  the  Bank  to  Mr.  Londono,  from 
that  point  on  Mattoon  &  Company  became  and  acted 
as  the  agent  of  Mr.  Londono  to  ship  to  South  Amer- 
ica. 

The  Court:  Your  position  is  that  Mattoon  & 
Company's  first  obligation  was  to  protect  the  Bank? 

Mr.  Bunn:     Yes,  sir,  and  the  documents  so  show. 

The  Court :     Very  well. 

Mr.  Bunn:  And  that  Mr.  Sweeney  produces,  or 
shows  the  freight  bill,  which  they  have  still  had 
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before  them  as  they  made  the  trip  down  to  Dulien's 
office  and  got  the  endorsement,  and  Sweeney  said 
that  is  all  he  received,  and  then  Mr.  Londono  comes 
to  his  lawyer's  office  and  tells  him  that  sad  story  and 
says,  ''This  I  understand  is  all  the  Bank  received 
and  this  is  not  a  bill  of  lading." 

Then  Mr.  Londono  and  I,  his  lawyer,  present  our- 
selves at  the  foreign  department  of  the  Citizens 
Bank.  That  is  on  August  24th,  on  Saturday,  August 
24th.  And  on  the  preceding  day,  Friday,  in  further 
investigation  to  find  out  about  the  truth  of  Matson  's 
statement  that  he  had  no  bill  of  lading,  Mr.  Lon- 
dono and  I  had  gone  to  the  Wilmington  office  of 
Koppel  [46]  Brothers  and  asked  Mr.  Koppel,  who 
had  been  employed  by  Mattoon  to  do  some  segre- 
gating for  the  short  time  that  segregation  was  per- 
mitted before  Matson  changed  its  order  and  told  Mr. 
Koppel  what  has  been  brought  to  his  attention,  and 
Mr.  Koppel  says,  ''This  is  not  a  bill  of  lading,  this 
is  a  freight  bill  only."   That  is  on  Friday,  the  23rd. 

So  the  next  morning  immediately  Mr.  Lonodono 
and  I  go  to  the  bank  and  confront  Mr.  Moran  with 
the  situation  that  is  so  presented  and  Mr.  Schroeder 
is  not  there  at  the  time — Mr.  Schroeder  has,  in  the 
meantime,  on  August  2nd,  gone  on  his  vacation  for  a 
month,  from  which  vacation  he  does  not  return  until 
the  day  after  Labor  Day  in  September,  which  re- 
turn date  I  think  was  September  3rd. 

Mr.  Powers,  I  believe,  was  not  in  the  bank  at  the 
time  of  this  last  conversation.  Anyway,  Mr.  Londono 
and  I  go  and  we  tell  Mr.  Moran  what  we  have 
learned  and  Mr.  Moran  insists  then  to  us  that  he 
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paid  on  a  larger  bill,  a  larger  paper  than  this  freight 
bill  that  we  showed  him,  and  that  that  is  not  the 
document  he  paid  on  but  that  he  paid  on  a  bill  of 
lading  and  it  was  larger  than  that. 

Mr.  Grinstein,  in  the  meantime,  has  gone  to  Hono- 
lulu and  there  is  nobody  out  at  Dulien's  office  from 
whom  any  satisfaction  on  the  situation  can  be  ob- 
tained except  Mr.  Stanley,  and  for  some  days  we 
await  the  return  of  Mr.  Grinstein  to  find  out  more 
definitely  if  we  can.  [47] 

Mr.  Grinstein  comes  back  and  on  September  4th 
Mr.  Londono  and  I  go  to  Dulien's  office  and,  in  Mr. 
Londono's  presence,  I  acquaint  Mr.  Grinstein  with 
the  sad  situation.  He  has  been  gone  for  days  and 
days,  and  Mr.  Dulien  is  gone,  and  Mr.  Grinstein 
hears  the  story  from  me  and  says  to  us — I  think  I 
am  quoting  word  for  word  now — '^The  money  is 
ours,"  meaning  Dulien,  *Hhe  wire  is  yours,"  and 
that  was  as  far  as  we  got,  except  we  said,  *^Mr. 
Grinstein,  but  did  you  pay  on  a  bill  of  lading?  We 
can't  find  that  you  did."  And  Mr.  Grinstein  calls 
Mr.  Stanley  in,  the  man  who  days  before  had  writ- 
ten in  red  type  on  the  back  the  endorsement  on  the 
freight  bill,  he  calls  Mr.  Stanley  in  and,  in  our 
presence,  Mr.  Londono 's  and  mine,  Mr.  Grinstein 's 
and  Mr.  Stanley's,  Mr.  Grinstein  confronts  Mr. 
Stanley  with  the  situation  and  Mr.  Stanley  conceded, 
stated  that  he  had  made  a  mistake,  that  he  had  left 
the  bill  of  lading  at  Matson's  office  with  Matson's 
man,  was  the  language  he  used  I  believe,  at  Wil- 
mington, and  that  he  had  presented  to  the  Bank  the 
freight  bill  only,  that  is,  without  a  bill  of  lading. 
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and  had  been  paid  and  that  the  payment  had  been 
made  on  Dulien's  draft  supported  by  the  paid 
freight  bill  and  without  a  bill  of  lading. 

Then  Mr.  Grinstein  said  some  things  to  Mr.  Stan- 
ley that  I  don't  need  to  say  here.  Mr.  Londono  will 
tell  about  that. 

Then  we  went  back  to  the  bank  and  requested,  I 
believe,  a  conference,  and  on  a  day  in  September, 
in  the  latter  part,  [48]  we  had  a  conference  at  the 
offices  of  the  bank,  with  Mr.  H.  D.  Ivey,  Mr.  L.  O. 
Ivey,  Mr.  Fostvedt,  vice-president;  Mr.  Emhoff  of 
the  foreign  department;  Mr.  Schroeder,  vice-presi- 
dent, acquainting  them  with  the  situation,  and  with 
Mr.  O  'Neil,  Mr.  Frank  0  'Neil,  who  was  then  acting 
in  this  matter  as  counsel  for  the  Bank ; 

That  it  was  then  and  there  taken  under  considera- 
tion by  the  Bank  as  to  what  they  would  do  with 
Mr.  Londono 's  request  as  then  presented,  that  he 
be  permitted 

Mr.  Londono :  It  was  the  24th  of  August,  not  in 
September. 

Mr.  Bunn:  He  corrects  me  and  says  it  was  on 
the  24th  day  of  August  that  we  had  the  meeting 
with  the  Bank  before  we  had  received  the  confirma- 
tion from  Stanley  which  I  put  out  of  order  there. 

On  the  24th  day  of  August  then  we  asked  that 
the  Bank  permit  him — we  did  not  then  know,  nor 
were  we  sure  then,  about  the  absence  of  the  bill 
of  lading — but  that  the  Bank  permit  him  to  ship 
some  of  the  wire  to  South  America  without  being 
required,  as  the  shipments  were  successively  made, 
to  pay  the  Bank  a  release  price  equal  to  the  proper 
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proportion  of  its  $54,000  of  the  wire  so  shipped,  so 
that  he  could  stop  dock  charges  and  expenses  and 
try  to  salvage  something,  and  that  the  Bank  took 
the  request  under  consideration,  and  that  the  Bank 
very  shortly  thereafter  reported  to  me — Mr.  [49] 
Fostvedt  will  so  testify,  I  think — that  the  Bank 
w^ould  so  consent,  and  that  it  w^as  understood  and 
agreed  that  there  would  be  no  prejudice  to  the 
rights  of  any  of  the  parties  if  we  joined  in  that 
effort  to  salvage  what  we  could  salvage; 

That  some  shipments  were  made  within  those 
weeks  under  that  arrangement,  that  there  had  first 
been  loaded  for  shipment  112  tons  immediately 
after  the  arrival  of  the  boat,  and  sent  down  to 
Moore-McCormack's  dock  before  this  arrangement 
with  the  Bank  was  made  but  after  the  money  was 
paid; 

That  on  September  10th — I  am  leaving  out  some 
details — but  by  September  10th  there  has  been  and 
was  reduced  to  writing  an  agreement  for  the  ship- 
ment and  salvaging  of  approximately  1000  tons  of 
the  wire  by  Mr.  Londono  in  South  America  and 
without  prejudice  to  the  rights  of  any  of  the  parties, 
and  that  that  agreement  was  incorporated  in  a 
letter  which  I  directed  over  my  signature  as  his 
attorney  to  Dulien  and  Matson  and  the  Citizens 

Bank.  [50] 

*     *     * 

April  18,  1950—2:00  P.M. 

I  erroneously  stated  that  Mr.  Schroeder,  vice- 
president  of  the  Bank  in  charge  of  the  foreign 
department,  was  present  at  the  conference  attended 
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by  Mr.  Londono  and  me  and  Mr.  Frank  O'Neil, 
advising  the  Bank,  with  certain  bank  officials,  on 
the  24th  of  August.  Mr.  Schroeder,  as  I  had  prev- 
iously stated  here  this  morning,  was  on  his  vacation 
from  the  2nd  or  3rd  of  August  to  the  3rd,  I  believe, 
of  September.  Mr.  Schroeder  was  not  present  in 
that  conference  we  then  had  on  the  24th  with  cer- 
tain officials  of  the  bank.  And  it  is  my  mistake  in 
recollection  this  morning. 

-X-  *  -)f 

I  wish,  at  this  time,  to  state  that  we  will  show 
that  all  [52]  movements  of  wire,  all  exercise  of 
dominion  over  wire  by  Mr.  Londono  prior  to  the 
conference  with  the  bank  officials  on  August  24th, 
was  without  knowledge  on  Mr.  Londono 's  part  that 
the  Bank  had  not  received  a  bill  of  lading. 

The  Court :  That  is  to  say,  that  August  24th  is  the 
first  date  that  Mr.  Londono  found  out  the  Bank 
had  not  received  a  bill  of  lading'? 

Mr.  Bunn:  Not  exactly,  if  your  Honor  please. 
That  by  the  time  of  that  meeting  Mr.  Londono  had 
be'en  told,  and  was  suspicious  of  the  fact  that  the 
Bank  had  not  received  a  bill  of  lading,  but  not  until 
September  4th  that  he  knew  from  Mr.  Stanley,  who 
had  made  the  payment,  but  that  at  all  events  Mr. 
Londono  up  to  and  prior  to  that  morning  of  August 
24th  had  not  known.  He  had  been  told,  as  I  stated 
this  morning,  Matson  had  reported  to  me  that  the 
reason  that  they  wouldn't  let  him  select  was  because 
he  didn't  have  a  bill  of  lading.  [53] 

*     *     * 

But  the  point  I  want  to  make  now,  if  I  may,  is 
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that  from  and  after  the  24th  day  of  August,  on 
which  date  was  held  the  conference  with  the  officials 
of  the  bank,  including  the  president,  Mr.  H.  D. 
Ivey,  from  and  after  that  time  there  was  no  move- 
ment of  any  of  the  wire  by  Mr.  Londono  without 
the  knowledge  and  consent  of  the  Bank  and  Dulien, 
and  without  the  knowledge  of  Matson. 

*     -jf     * 

The  amount  of  wire  ultimately  received  by  Mr. 
Londono  was  81  tons  short  of  2000  tons.  It  is  set 
up  in  detail  in  the  complaint.  We  will  not  be  able 
to  show  where  the  81  tons  went  specifically.  We 
will  show  that  during  the  course  of  the  disposition, 
as  I  call  it,  of  salvage  by  Mr.  Londono,  [54]  which 
spread  over  some  months,  there  was  removed  by 
Dulien  some  wire.  Under  the  writings  Dulien  was 
at  liberty,  if  the  shipment  had  been  complete,  2300 
tons,  to  remove  300  tons.  How  much  Dulien  re- 
moved we  may  not  ourselves,  independent  of  Du- 
lien's  witnesses,  be  able  to  prove.  But  at  all  events 
there  was  released  to  and  disposed  of  in  one  man- 
ner or  another  by  Mr.  Londono  1919  tons,  which  is 
81  tons  short  of  2000; 

*         •)«•         -x- 

Mr.  Bunn:  Now,  after  it  was  believed  by  Mr. 
Londono  after  September  4th  that  the  Bank  had 
received  no  bill  of  lading,  a  course  of  conduct  was 
planned,  outlined  by  his  counsel  and  carried  on  with 
full  knowledge  of  all  parties,  under  which  course 
of  conduct  every  effort  was  made  to  dispose  of  the 
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wire  then  on  the  dock  for  whatever  could  be  ob- 
tained for  it; 

That  Mr.  Londono,  himself,  remained  here  dur- 
ing those  [55]  weeks; 

That  he  made  every  reasonable  effort  to  find 
purchasers  for  it  at,  may  I  say,  any  price  but  not 
meaning  that  it  would  have  been  sold  for  less  than 
anybody  would  have  paid  for  it,  but  that  in  our 
inability  to  make  a  proper  disposal  of  it  at  any- 
thing like  what  all  parties  considered  a  proper 
figure,  there  was  received  from  Gonzalez  &  Blanco, 
who  had  received  the  other  portion  of  the  wire,  a 
suggestion  that  if  we  would  let  them  pickle  some 
of  this  wire,  that  is,  have  it  treated,  cleaned,  a 
fairly  expensive  process,  they  would  then  determine 
what  they  might  pay  for  the  wire  and  take  it  off 
our  hands. 

With  the  full  knowledge  and  consent  of  Dulien 
and  the  Bank,  and  with  the  knowledge  of  Matson, 
we  then  let  Gonzalez  &  Blanco  take  25  tons  for 
experimental  purposes,  or  pickling,  cleaning  pur- 
poses, for  which  25  tons  Gonzalez  &  Blanco  agreed 
to  pay  $65  per  ton. 

They  took  the  25  tons,  they  had  it  pickled,  they 
reported  back  to  us  all  that  they  would  not  pay 
any  more  for  the  approximately,  we  thought,  1000 
tons  remaining  on  the  dock.  Your  Honor  will  ap- 
preciate the  fact  that  we  couldn't  tell  by  looking 
at  it  exactly  how  many  tons  was  in  the  big  pile.  But 
they  said  that  they  would  pay  $51  per  ton. 

By  agreement  then,  by  written  contract,  the  Bank 
and  Dulien  agreed,  and  Matson  knew  all  about  it 
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and  did  not  object,  that  Gonzalez  &  Blanco  would 
take  the  remainder  of  the  wire  at  [56]  $51  per  ton. 

Gonzalez  &  Blanco  thereafter  had  difficulty  in 
moving  the  wire  from  the  dock,  strikes  were  on 
from  time  to  time,  the  charges  were  running  up, 
and  they  agreed  also  that  by  reason  of  delays  and 
moving  it  that  they  would  pay  $51  per  ton  and 
$1000  additional  in  cash  to  cover  some  of  the  dock 
charges  down  there. 

They  had  trouble  moving  it,  as  I  say,  and  by,  I 
think,  the  early  part  of  December  they  were  able 
to  move — ^no,  he  had  a  deadline  on  the  contract,  that 
unless  they  could  move  it  by  a  certain  date  in 
December  that  they  would  pay  anyv\^ay.  The  date 
came  and  had  to  be  extended,  I  believe,  on  account 
of  strikes,  but  the  point  I  want  to  get  over  is  the 
fact  that  after  Gonzalez  &  Blanco  had  moved  a  total 
of  some  700  and  some-odd  tons,  they  reported  to  us 
that  they  wouldn't  take  the  balance  of  it,  that  it 
wasn't  even  worth  pickling,  and  they  wouldn't  take 
it  at  any  price.   That  is  what  they  said  then. 

We  got  together  then,  we  lawyers  and  parties, 
and  by  that  time  Mr.  Londono,  I  believe,  had  gone 
to  South  America  but  he  left  power  of  attorney 
with  me  to  move  the  stuff  if  we  could  and,  to  make 
a  long  story  short,  there  was  about  134  tons  of  it 
that  Gonzalez  &  Blanco  wouldn't  take. 

So  I  obtained  an  agreement  from  Dulien  and  the 
Bank,  and  gave  Matson  notice  of  it,  and  we  let 
Gonzalez  &  Blanco  out  of  [57]  their  contract  of 
$51  a  ton,  as  far  as  that  part  of  it  is  concerned, 
likewise  without  prejudice  to  any  of  our  rights;, 
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That  thereafter,  as  late  as  the  spring  of  1947,  this 
wire  was  still  down  there,  nobody  wanted  it,  no- 
body was  willing  to  pay  the  dock  charges  on  it,  some 
of  it  had  been  moved  from  a  pier  at  Long  Beach 
to  another  place  over  in  Wilmington,  and  so  I 
called  together  the  lawyers,  and  Mr.  Dasteel  repre- 
senting Dulien  went  there  with  me,  the  Bank  de- 
clined to  go  but  had  knowledge  of  the  trip,  and  we 
looked  at  what  was  left  and  it  was  then  agreed,  and 
the  agreement  was  thereafter  executed,  I  mean  car- 
ried out,  and  the  Bank  agreed  to  it,  that  that 
remaining  amount  there  was  no  good  to  anybody 
would  be  sold  on  a  new  deal  to  Gonzalez  &  Blanco 
for  $4.50  per  ton ; 

That  there  was  still  some  25  tons,  I  believe,  that 
had  to  be  moved  off  the  dock,  and  it  was  moved 
and  sent  to  South  America,  or  Mexico  or  someplace, 
and  we  will  show  exactly  what  was  obtained  for 
that,  but  that  was  with  consent  of  all  parties  with- 
out prejudice,  except  that  Matson  didn't  consent, 
but  they  knew  about  it. 

I  failed  this  morning  to  state  that  not  only  was 
the  Bank  told  by  Mr.  Londono  what  his  purpose  was 
in  the  purchase  of  this  wire,  and  where  he  intended 
to  send  it,  but  that  Dulien  likewise  was  told  and 
knew  of  his  purpose  in  the  conversations  that  he 
will  testify  to  on  July  11th  and  July  12th ; 

That  there  is  a  difference  in  the  claims  of  the  [58] 
plaintiff  against  the  several  defendants  in  that 
claims  made  against  Dulien  and  the  Bank  are  not 
for  the  losses  occasioned  on  account  of  the  difference 
in  the  value,  the  price  paid  of  $107  per  ton  and 
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the  market  price  at  Los  Angeles  of  the  wire  that 
was  received,  but  also  for  the  loss  of  anticipated 
profits  because  of  the  fact  that  both  Dulien  and  the 
Bank  had  been  informed  by  Mr.  Londono  of  his 
plans  to  send  it  south  and  knew  the  circumstances 
in  regard  thereto,  but  that  no  claim  could  properly 
be  made  or  supported  against  Matson  or  the  Gov- 
ernment on  that  account  because  there  was  no 
representation  by  Mr.  Londono  to  Matson  or  the 
Government  in  regard  to  his  intention  and  purposes 
in  selling,  and  that  I  think  is  the  key  to  the  ques- 
tion of  recoverable  profits.  [59] 


In  other  words,  Matson  in  its  answers  to  inter- 
rogatories says  that  the  bill  of  lading  was  dated 
the  12th,  it  was  actually  issued  the  19th,  but  that 
as  early  as  the  10th  Castle  &  Cooke,  who  they 
stated  elsewhere  in  their  answers,  was  Matson 's 
agent,  was  advised  that  the  wire  held  by  Inter- 
Island  was  more  or  less  damaged  by  rust. 

Now  it  will  develop  and  be  shown  in  this  trial 
that  Mr.  Dulien  himself  in  Honolulu  had  had  much 
of  the  wire  treated  with  diesel  oil  to  cover  up  the 
rust,  that  the  men  who  treated  it  were  told  what 
to  do.  The  depositions  Mr.  Laven  took  in  Honolulu 
will  so  show,  that  they  were  told  to  do  it  thoroughly, 
that  they  were  told  that  if  any  rust  appeared  after 
oiling  it  they  must  oil  it  again;  that  Mr.  Dulien 
himself  in  Honolulu  [61]  told  them  that. 

But  the  depositions  will  also  show,  particularly 
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the  deposition  of  one  witness — two  witnesses — that 
after  having  made  that  effort  to  cover  up  the  rust 
on  the  wire,  that  the  rust  was  still  visible.  Different 
witnesses  will  give  different  statements  in  those 
depositions  about  the  extent  of  it  which  was  visible. 

But  other  witnesses  in  depositions  that  I  took 
over  there,  an  independent  shipping  agent  who 
saw  the  wire,  will  testify  that  it  was  not  concealed 
and  that  you  could  tell  by  looking  at  a  pile  of  it 
that  it  was  rusty. 

So  Matson  under  those  circumstances — Matson's 
agent  under  those  circumstances — issues,  we  believe, 
a  clean  bill  of  lading  on  that  merchandise.  The 
law  requires  that  the  carrier  show  exceptions  on  a 
bill  of  lading,  indicating  the  extent  to  which  the 
merchandise  therein  described  is  not  in  apparent 
good  order  or  condition,  and  the  bill  of  lading  form 
states  that  it  is  in  good  order  and  condition  except 
as  otherwise  herein  noted. 

Matson  made  no  notation  of  exceptions.  There- 
fore the  representation  made  by  what  we  believe  to 
have  been  a  bill  of  lading  that  they  issued  was 
affirmative  and  positive  that  the  goods  were  in  good 
order. 

The  Court:  Is  it  your  position  that  the  obliga- 
tion of  Matson  as  a  shipper  is  the  same  under  a 
straight  bill  of  [62]  lading  as  it  is  under  an  order 
bill  of  lading,  that  is,  to  indicate  the  exceptions  to 
the  apparent  good  order  and  condition  ? 

Mr.  Bunn:  I  think  the  law  requires  that  they 
show  exceptions  on  either  class  of  bill  of  lading. 

The  Court:     Very  well. 
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Mr.  Bunn:  But  the  practice,  and  arising  out  of 
the  fact  that  an  order  bill  of  lading  is  a  highly 
negotiable  document,  beyond  which  nobody  needs 
to  look  and  upon  which  anybody  in  the  commercial 
world  is  at  liberty  under  the  law  and  practice  to 
depend,  because  that  is  the  case  with  an  order  bill 
and  that  is  not  the  case  with  a  straight  bill,  the 
carriers  themselves  regard  straight  bills  as  of  little, 
if  any,  importance,  but  order  bills  of  the  utmost 
importance. 

The  Court:  Your  position,  nevertheless,  is  that 
the  law  requires  them  to  give  the  same  importance 
to  that  statement  in  either  a  straight  bill  or  an 
order  bill  ? 

Mr.  Bunn:  The  law  requires  that  they  note  ex- 
ceptions. 

The  Court:  The  same  importance  in  one  as  the 
other? 

Mr.  Bunn:     There  is  no  distinction  that  I  know 

of.  [63] 

*     *     * 

Mr.  Bunn :  We  will  show  that  after  the  ship  got 
here  that  the  unloading  was  done  under  the  direction 
of  Matson,  that  a  stevedoring  concern  at  Long 
Beach,  the  Transmarine  Terminals,  actually  un- 
loaded, that  Matson  gave  instructions  to  Trans- 
marine Navigation  Company,  and  Transmarine  gave 
instructions  to  Marine  Terminals,  and  that  Matson 
at  all  times  had  the  last  word,  let  us  say,  as  to  what 
to  say  about  the  actual  disposition  of  the  wire  to 
the  owners.  [65] 

The  Court:     As  to  what  went  on  and  what  came 
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on  and  when  and  where  it  went  afterwards,  is  that 
your  position?  That  Matson  had  charge  of  what 
went  on  the  boat? 

Mr.  Bunn:    Yes,  sir. 

The  Court:  And  how  it  went  on,  that  is  to  say, 
the  channels  through  which  it  went  legally,  and 
what  came  off  and  where  it  sent  afterwards  ? 

Mr.  Bunn:     That  is  my  understanding;  yes,  sir. 

And  in  line  with  that,  we  will  prove  that  in  the 
midst  of  this  controversy  I  talked  about  this  morn- 
ing of  the  selection,  or  the  right  to  select  by  Gon- 
zalez &  Blanco  in  priority  over  Mr.  Londono,  that 
Matson  Navigation  Company,  through  its  Mr.  Ford 
at  Wilmington,  actually  wrote  a  letter  of  instruc- 
tions to  Transmarine  Navigation  Com^pany,  instruct- 
ing Transmarine  to  see  to  it  that  Gonzalez  & 
Blanco's  1500-ton  order  was  filled  first  before  Mr. 
Londono  was  permitted  to  select.  [66] 

*  *     * 

That  the  wire  was  so  bad  that  some  of  it  could 
be  broken  by  hand,  and  I  shall  bring  into  the  court- 
room, if  the  court  please,  four  rolls  of  wire,  hun- 
dred-pound rolls,  if  I  am  so  permitted  to  do [67] 

*  *     * 

That  the  negligence  of  the  Bank  in  the  mistaking 
of  the  freight  bill  for  the  bill  of  lading,  combined 
with  the  negligence  of  Matson  Navigation  Company 
in  issuing  a,  what  we  call — they  take  offense  at  me 
for  this — a  false  bill  of  lading  to  result  in  the 
damage  to  Mr.  Londono ;  that  however,  if  the  Bank 
had  followed  Mr.  Londono 's  instructions 
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The  Court :     If  they  had  followed  the  contract. 

Mr.  Bunn:  Yes,  if  they  had  followed  the  con- 
tract, which  was  the  letter  of  credit,  and  had  done 
what  under  the  terms  of  that  letter  of  credit  in 
accordance  with  all  the  shipping  and  commercial 
customs  throughout  the  world,  Mr.  Londono  would 
have  still  had  his  money  because  the  Bank  would 
have  refused  when  Dulien's  man  came  there  with 
the  paid  freight  bill  to  pay  him  a  dime,  and  the 
Bank  would  have  said,  ''Where  is  the  clean  on 
board  order  bill  of  lading,"  and  there  wasn't  any, 
and  Dulien  couldn't  have  supplied  one,  I  concede 
now,  at  least  we  don't  learn  of  any  in  existence,  the 
only  bill  of  lading  that  we  have  been  told  about  im 
any  of  these  proceedings  of  which  we  have  beeni 
shown  any  copies,  is  not  the  kind  of  a  bill  of  lading; 
which  was  under  the  contract  required,  and  Mr. 
Londono  would  have  still  had  his  money.  [69] 

*     *     * 

Now  we  will  show  about  the  wire  that  the  wire' 
was  viewed  here  by  almost  everybody — as  the  Mexi- 
cans say,  ''todo  el  mundo";  by  all  the  world — that 
people  came  to  look  at  it,  that  it  was  checked,  ap- 
praised, examined  by  more  than  one  concern,  that 
Toplis  and  Harding,  sub-agents  for  Lloyd's,  but  ini 
their  individual  capacity,  at  one  time  in  August 
examined  the  wire,  made  a  report  on  the  condition! 
of  it  from  a  cursory  examination  and  without  taking! 
it  out  roll  by  roll,  that  the  reports  were  uniformly 
terrible,  that  there  was 

The   Court:    You  mean  the   reports   were   uni- 
formly terrible*? 
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:  Mr.  Bunn:  I  mean  that  the  reports  were  that 
the  wire  was  terrible,  although  they  didn't  use 
that  word. 

But  Toplis  and  Harding's  man  who  made  the 
report  will  testify  that  he  could  break  some  of  it 
with  his  bare  hands.  The  wire  was  so  yellow  with 
rust  that  I  am  ashamed  to  produce  it  as  barbed 
wire  into  this  courtroom,  but  I  shall. 

That  Mr.  Londono,  in  every  conceivable  fair  effort 
to  reduce  the  loss,  after  there  was  nothing  else  for 
him  to  do,  and  after  his  money  was  gone  and  when 
nobody  else  was  willing  [71]  to  exercise  any  domin- 
ion over  it,  and  they  all  in  substance  said,  ^^Mr. 
Londono,  it  is  on  the  dock  and  it  is  yours,''  still 
made  every  possible  effort  to  get  as  much  for  the 
wire  as  he  could,  keeping  everybody  at  all  times 
informed,  and  that  as  a  practical  proposition  he 
had  the  approval  of  the  defendants  in  so  doing, 
although,  as  I  stated  so  many  times,  without  Mat- 
son's  actual  consent  but  without  any  objection  on 
Matson's  part. 

That  his  losses  are  set  out  in  the  complaint,  and 
although  not  set  out  in  the  complaint  the  amount 
that  he  actually  received  upon  the  shipment  to 
South  America,  that  is  set  out  in  his  answer  to 
the  Bank's  interrogatories,  my  contention  having 
been,  and  heretofore  having  been  expressed  before 
the  court,  that  the  measure  of  Mr.  Londono 's  loss 
was  twofold,  the  difference  in  the  price  paid  and 
the  value  at  Los  Angeles,  the  place  of  delivery,  and 
that  it  was  unimportant  what  he  may  have  obtained 
for  it  elsewhere,  but  in  the  answering  interrogatories 
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as  directed  he  set  up  that  he  received  in  South 
America  $75  per  ton  f.o.b.  Los  Angeles,  that  is, 
with  the  shipping  expenses  from  Los  Angeles  to 
Colombia  paid  by  the  purchaser,  and  that  his  losses 
were  of  course  the  calculated  differences  all  the  way 

through.  [72] 

*  *     * 

That  Matson  put  no  tags  of  any  kind  on  the  wire 
or  caused  to  be  put  on  the  wire  as  it  was  loaded 
in  Honolulu  and,  as  I  said  this  morning,  loaded 
it  indiscriminately  as  to  which  bill  of  lading  it  was 
imder. 

The  Court :  Do  you  contend  that  they  had  a  legal 
duty  in  that  respect  ■? 

Mr.  Bunn:  I  think  they  did  have  a  legal  duty 
to  identify  it  for  each  bill  of  lading.  [73] 

*  *     * 

Mr.  Bunn:  I  failed  to  comment  this  morning 
on  the  fact  that  in  the  early  days  of  this  situation, 
that  is,  July  29,  30,  31,  or  within  that  week,  Mr. 
Sweeney  of  Mattoon  &  Company,  to  whom  had  been 
written  the  letter  of  July  29th  and  the  rewritten 
letter  dated  the  29th  but  written  on  the  31st,  Mr. 
Sweeney  had  written  a  letter  to  the  M  and  M  Trans- 
fer Company  giving  them  certain  instructions  and 
referring  to  a  bill  of  lading  attached,  and  Mr. 
Sweeney  did  not  have  any  bill  of  lading,  nor  did 
he  attach  any  bill  of  lading  to  that  letter.  Mr. 
Sweeney  himself  will  testify  as  to  the  error  which 
the  use  of  the  word  *' attached"  in  that  form  con- 
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sisted  of.    In  other  words,  there  is  a  tragedy  of 
errors.  [76] 

*         *         -3^ 

The  Court:  But  what  I  am  trying  to  get  at  is 
that  you  regard  Dulien  and  the  Bank  as  jointly  and 
severally  liable  in  the  principal  sum  of  $191,000 
or [77] 

Mr.  Bunn:     $197,552. 

The  Court:     Is  that  right? 

Mr.  Bunn:  Yes,  sir.  And  that  Matson  and  the 
Government [78] 

*  *     * 

Opening  Statement  on  Behalf  of  Defendant  Dulien 

By  Mr.  Dasteel : 

*  *     * 

The  defendant  Dulien  does  not  deny  that  some 
of  this  wire  was  rusty  and  covered  with  dust.  I 
think  the  evidence  will  also  show  that  where  rust 
is  referred  to  that  it  simply  means  a  red  dust  that 
is  peculiar  in  Honolulu.  The  dust  is  red  and  very 
often  mistaken  for  rust. 

Furthermore,  the  evidence  will  show  that  this 
wire  was  oiled  at  Honolulu  by  depositions  that 
were  taken  over  there,  and  we  will  show  that  this 
oil  was  not  placed  on  the  wire  for  [83]  the  purpose 
of  hiding  the  wire  from  rust  so  that  it  wouldn't 
show%  but  for  the  purpose  of  preserving  the  wire, 
for  the  benefit  of  the  plaintiff. 

Counsel  stated  that  he  is  going  to  bring  some 
rolls  of  wire  into  court.  I  assume  that  he  is  going 
to  pick  out  four  of  probably  the  worst  types  that 
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he  could  .possibly  find,  and  at  this  time  if  I  am  not 
out  of  order  I  would  like  counsel  to  also  bring  in  a 
few  rolls  of  the  good  wire,  so  that  this  court  may 
be  properly  informed  of  the  fact  that  all  of  the 
wire  was  not  rusty.  [84] 

*  *     * 

The  Court :  You  mean  that  your  factual  position 
will  be  that  this  deal  with  Londono  was  concluded 
before  the  wire  was  on  board  the  *^ White  Squall" 
and  at  sea  ? 

Mr.  Dasteel:  No,  your  Honor.  Our  position  is 
that  Mr.  Londono  purchased  this  wire  while  in 
transit. 

The  Court :    While  at  sea  ? 

Mr.  Dasteel :     Yes,  while  at  sea.  [85] 

*  *     * 

The  Court:  Let  me  see  now.  You  say  the  300 
tons  which  was  rejected.  I  had  understood  from 
the  pleadings  and  the  opening  statement  of  counsel 
that  it  was  by  mutual  agreement  that  it  would  be 
300  tons  less. 

Mr.  Dasteel:    Yes. 

The  Court:  That  it  was  not  a  matter  of  rejec- 
tion by  Londono. 

Mr.  Dasteel:  Well,  the  original  agreement,  if 
your  Honor  please,  called  for  2700  tons. 

The  Court :     I  understand.  [87] 

Mr.  Dasteel:  And  then  it  was  reduced  to  2000 
tons.  There  were  2300  tons  on  board,  and  a  con- 
ference took  place  between  the  plaintiff  and  the  de- 
fendant  
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The  Court :     Before  the  arrival  of  the  wire. 

Mr.  Dasteel :    Before  the  arrival  of  the  wire. 

The  Court:  And  before  the  letter  of  credit  was 
discussed. 

Mr.  Dasteel:     Yes. 

The  Court :     So  it  was  a  mutual  agreement. 

Mr.  Dasteel:  The  mutual  agreement  was  for 
2000  tons,  and  the  300  tons  was  picked  up  by  Dulien. 

The  Court:  That  is,  300  tons  in  excess  of  2000 
tons. 

Mr.  Dasteel:     That  is  right,  your  Honor. 

The  Court :     Not  300  tons  of  the  2000  tons  % 

Mr.  Dasteel :    No,  in  excess  of  the  2000. 

The  Court :     Very  well. 

Mr.  Dasteel:  Now  there  has  been  some  question 
about  the  mysterious  bill  of  lading.  Counsel  I  think 
from  the  Bank,  and  I  think  Mr.  Bunn,  the  plain- 
tiff's counsel,  and  myself  interviewed  Mr.  Stanley 
who  at  that  time  was  the  office  manager  of  Dulien, 
for  the  purpose  of  endeavoring  to  determine  what 
happened  to  the  original  bill  of  lading  and,  frankly, 
we  could  not  find  out  exactly  what  did  happen  to 
that  bill  of  lading. 

I  have  interviewed  Mr.  Stanley  on  many  occasions 
and  if  he  were  brought  here,  and  if  it  is  desired 
by  any  of  these  [88]  defendants  or  the  plaintiff,  I 
think  we  can  produce  Mr.  Stanley  and  his  testimony 
will  be  that  he  doesn't  remember  exactly  w^hat 
documents  he  took  to  the  bank. 

*     *     * 

Mr.  Dasteel :    Yes,  your  Honor.  And  we  have  no 


308  Citizens  N.  T.  &  S,  Bank  of  L.  A, 

objection  to  having  him  come  here,  but  he  will 
testify,  and  the  evidence  will  show  that  Stanley's 
testimony  will  be,  that  he  took  some  documents 
down  to  the  bank,  that  he  picked  up  this  check 
and  then  thereafter,  whether  at  the  bank  or  at  his 
office,  he  doesn't  recall,  he  did  sign  the  back  of  the 
freight  bill  which  is  marked  Plaintiff's  Exhibit  D 
attached  to  the  complaint,  and  on  the  reverse  side 
of  the  freight  bill:  ^^This  bill  of  lading  [89]  en- 
dorsed in  full  to  J.  B.  Londono  for  not  more  than 
4,000,000  pounds  (which  is  2000  tons),  balance  of 
shipment  to  be  picked  up  by  us.  (Signed)  Dulien 
Steel  Products,  Inc.,  of  California,  L.  P.  Stanley." 
Counsel  I  believe  brought  to  the  court's  attention 
the  fact  that  the  format  of  the  freight  bill  is  very 
similar  to  the  bill  of  lading.  Now  whether  or  not 
Stanley  had  a  bill  of  lading,  we  are  not  prepared 
to  show.  We  admit  that  we  cannot  produce  any 
evidence  to  show  whether  he  did  or  did  not  have 
the  original  bill  of  lading.  We  do  not  consider  that 
greatly  important  to  the  defense  of  the  defendant 

Dulien. 

*     *     * 

Opening  Statement  in  Behalf  of  Defendant  Bank 

Mr.  Diether:  May  it  please  the  court,  I  hope 
that  the  same  stipulation  will  apply  to  my  remarks 
as  applied  to  the  remarks  of  Mr.  Bunn,  namely, 
whatever  I  state  to  be  a  fact  [90]  will  merely  be 
what  the  defendant  Bank  believes  the  evidence  will 
show. 

The  Court:     Surely. 
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Mr.  Diether :  And  I  am  not  stating  it  as  a  posi- 
tive fact. 

*  *     * 

I  shall  refer  to  the  plaintifE  as  ''Londono/'  to 
Matson  Navigation  Company  as  ''Matson"  and  to 
the  two  Dulien  Corporations  as  ''Dulien"  and  to  the 
defendant  Bank  as  merely  the  ''Bank.''  [91] 

*  *     * 

The  Bank  does  not  contend  it  received  a  clean 
order  bill  of  lading  for  2000  tons  of  wire  shipped  from 
Honolulu  to  Los  Angeles,  but  the  Bank  does  con- 
tend that  the  plaintiff  modified  his  instructions 
prior  to  the  payment  of  the  letter  of  credit  by  the 
Bank,  and  that  modification  was  oral.  He  in- 
structed the  Bank  to  pay  the  letter  of  credit  on 
receiving  a  clean  straight  bill  of  lading  for  2300 
tons  and  the  Bank  contends  that  it  received  a  clean 
straight  bill  of  lading  for  approximately  2300  tons. 

Your  Honor  will  note  from  Mr.  Bunn's  remarks 
that  he  said  it  was  approximately  2300  tons.  The 
tonnage  or  the  weight  on  the  bill  of  lading  is  in 
pounds  and  I  believe  it  is  some  52  pounds  less  than 
2300  tons. 

The  Bank  was  requested  by  the  plaintiff 

The  Court:  If  I  understood  Mr.  Bunn's  state- 
ment correctly,  he  did  not  concede  that  the  Bank 
had  received  any  bill  of  lading. 

Mr.  Diether :     That  is  correct.  [94] 

*  *     * 

The  Court:  Your  position  is  that  you  did  re- 
ceive it  % 
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Mr.  Diether :  Our  position  is  that  we  did  receive 
a  straight  clean  bill  of  lading  for  2300  tons  pur- 
suant to  the  modification  of  instructions  which  Lon- 
dono  gave  to  the  Bank  prior  to  the  time  that  the 
letter  of  credit  was  paid. 

The  Court:     Very  well.  [95] 

*     *     * 

Mr.  Diether :  There  is  no  question,  I  believe,  but 
what  Matson  did  issue  in  Honolulu  a  clean  straight 
bill  of  lading  for  approximately  2300  tons  of  wire. 

The  Court:     What  do  you  mean  by  ^^ clean"? 

Mr.  Diether:  ''Clean"  is  without  any  exceptions 
as  to  the  condition  of  the  wire.  I  think  that  a  bill 
of  lading  which  notes  on  its  face,  or  if  it  were  noted 
that  the  wire  was  rusty  or  had  some  defect,  that 
that  would  not  be  clean,  but  where  there  are  no 
exceptions  then  it  is  referred  to  as  clean,  and  in 
this  particular  case  the  bill  of  lading  that  was  ac- 
tually issued  was  clean. 

The  Court :     I  understand. 

Mr.  Diether:  This  bill  of  lading  was  not  found, 
as  I  understand  it,  until  April  11,  1950,  which  was 
a  week  ago.  Prior  to  that  time  I  believe  all  the 
parties  had  denied  that  they  had  any  knowledge  of 
its  existence.  Of  course  ample  [96]  time  did  not 
exist  at  that  time  to  take  advantage  of  any  of  the 
advantages  under  the  rules  of  Civil  Procedure,  con- 
sequently we  have  no  knowledge  of  under  what  cir- 
cumstances it  was  found  or  any  circumstances  as 
to  how  Matson  received  possession  of  that  bill  of 
lading.  That  will  have  to  be  developed  during  the 
course  of  the  trial. 
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But  the  position  of  the  Bank  is  also  that  regard- 
less of  whether  the  Bank  received  a  bill  of  lading 
is  immaterial  in  view  of  the  acts  and  conduct  of 
the  parties  in  this  case.  [97] 

It  is  the  Bank's  further  contention  that  if  the 
Bank  did  not  receive  a  bill  of  lading,  plaintiff  re- 
ceived the  same  wire,  the  same  quality,  no  better 
or  no  worse,  the  same  quantity,  no  less  or  no  more, 
than  he  would  have  received  had  the  Bank  received 
a  bill  of  lading. 

The  Court:     A  clean  order  bill  of  lading? 

Mr.  Blether:     Correct,  your  Honor. 

The  Court:     Or  a  straight  bill  of  lading? 

Mr.  Diether :     A  clean  order  bill  of  lading. 

The  Bank  has  alleged  certain  affirmative  defenses. 
The  [99]  first  is  the  one  that  the  complaint  fails 
to  state  a  claim  against  the  Bank  upon  which  relief 
may  be  granted.  Your  Honor  will  recall  that  that 
was  urged  in  the  motion  of  the  Bank  to  dismiss, 
and  in  that  particular  motion  I  believe  the  Bank 
only  urged  one  of  the  gromids  which  we  will  urge 
at  the  time  of  the  trial,  namely,  at  that  time  we 
were  urging  that  the  letter  of  credit  guarantee 
which  Mr.  Londono  signed  released  the  Bank  from 
liability  for  not  receiving  the  bill  of  lading  as  re- 
quired by  the  letter  of  credit. 

But  there  are  certain  other  provisions  in  that 
letter  of  credit  guarantee  which  we  think  are  ap- 
plicable, namely,  that  the  Bank  shall  not  be  re- 
sponsible for  the  character  or  condition  of  the  wire, 
shall  not  be  responsible  for  any  breach  of  contract 
between  the  seller  and  the  purchaser,  that  the  Bank 
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shall  not  be  responsible  for  the  quantity  of  the  wire, 
also  that  the  Bank  shall  not  be  responsible  if  the 
instruments  are  not  presented  to  the  Bank  at  the 
time  that  the  letter  of  credit  is  negotiated.  Those 
particular  features  of  that  letter  of  credit  guarantee 
we  wish  to  urge  during  the  course  of  the  tibial.  [100] 

*     *     * 

Londono  by  his  course  of  conduct,  which  we  be- 
lieve he  has  admitted  by  his  opening  statement  and 
by  his  course  of  conduct,  has  elected  to  accept  and 
keep  the  wire  under  Section  1789,  Subsection  1(b) 
of  the  CiTil  Code,  that  having  once  [102]  made  such 
election  he  is  bound  by  that  election  and  the  legal 
consequences  thereof. 

The  Court:  Suppose  he  had  not  done  so,  would 
it  not  have  been  his  duty  to  have  done  whatever  he 
could  to  mitigate  the  damages  ? 

Mr.  Diether :     I  think  not  as  against  the  Bank. 

The  Court:  Against  anybody?  Tq  other  words, 
as  Mr.  Bunn  said,  somebody  said,  ''Well,  it  is  our 
money  and  your  wire.''  Suppose  he  had  refused  to 
accept  it,  would  it  not  have  been  his  duty  anyhow 
to  go  in  and  see  what  he  could  do  ? 

^Ir.  Diether:  I  don't  think  so,  not  if  he  had  re- 
fused to  accept  the  wire. 

The  Court :     Of  course  after  his  money  was  paid 
by  the   Bank  and  he  had  refused  to   accept  the] 
wire,  what  would  he  have  done,  just  let  it  lay  there 
and  rust  ?  j 

Mr.  Diether:  Then  there  would  have  been  no 
question  if  he  could  have  shown  that  the  Bank  had 
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not  paid  pursuant  to  the  instructions  and  lie  re- 
jected the  wire  because  it  did  not  comply  with  the 
letter  of  credit. 

The  Court :  Then  would  not  the  Bank  be  in  here 
saying  that  they  paid  the  money  and  passed  the 
title  and  that  he  did  not  do  his  duty  in  taking  the 
wire  and  trying  to  sell  it  and  thus  mitigate  the 
amount  of  damages? 

Mr.  Diether:  If  your  Honor  please,  there  is  a 
very  definite  line  of  conduct  for  a  purchaser  to 
follow  if  he  claims  [103]  that  there  has  been  a 
breach  of  contract,  and  that  line  of  conduct  is  set 
forth  in  the  Civil  Code  under  Section  1789,  and 
that  conduct  which  the  plaintiff  has  followed  in  this 
case  was  to  accept  the  wire,  and  we  claim  that  he 
accepted  the  wire  knowing  the  condition  of  the 
wire,  and  also  knew,  or  he  ought  to  have  known, 
the  character  of  the  documents  upon  which  the 
Bank  paid  the  letter  of  credit,  and  under  those 
circumstances  we  think  that  he  is  estopped  from 
claiming  any  damages  as  against  the  Bank.  [104] 

*     *     * 

April  19,  1950. 

The  Court:  Your  position  is  that  as  between 
Londono  and  the  Bank  the  question  turns  on 
whether  or  not  he  should  or  should  not  have  re- 
ceived a  bill  of  lading'? 

Mr.  Diether:     That  is  one  point,  among  many. 

The  Court :     Well,  that  is  your  main  point  ?  [112] 

Mr.  Diether:  Well,  I  should  say  that  is  one  of 
the  principal  points. 
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Another  one  is  the  fact,  as  I  mentioned  to  your 
Honor  yesterday  in  these  affirmative  defenses, 
namely,  that  Mr.  Londono  executed  this  letter  of 
credit  guarantee  which  he,  by  virtue  of  that  agree- 
ment, released  the  Bank  from  any  liability  for  the 
acts  which  he  is  here  complaining  about. 

The  Court:  What  I  am  getting  at  is  this:  So 
far  as  the  bill  of  lading  is  concerned,  your  position 
is  that  it  does  not  make  any  difference  whether  the 
wire  was  rusty  or  what  the  condition  was. 

Mr.  Diether:  That  is  correct,  or  whether  he  re- 
ceived a  shortage  or  not.  [113] 

*     *     -jf 

Immediately  after  that  conference  between  Mr. 
Londono  and  Dulien  on  Friday  afternoon  of  July 
26,  Mr.  Londono  went  to  the  bank  and  informed 
them  that  he  was  purchasing  2000  tons  of  wire 
from  Mr.  Dulien.  All  the  negotiations  were  in 
English. 

The  Court :  That  is  the  first  time  the  Bank  ever 
heard  of  Dulien? 

Mr.  Diether :  The  first  time  the  Bank  ever  heard 
of  Dulien.  And  said  that  he  wanted  to  purchase  a 
letter  of  credit  for  $214,000.  He  wanted  to  cash  in 
his  letter  of  credit  of  $160,000  which  had  been 
issued  to  him  in  June,  and  then  he  said  he  wanted 
to  borrow  the  balance,  which  was  some  $54,000,  to 
make  up  the  difference  of  $214,000. 

At  that  time  the  man  he  talked  to  was  Mr. 
Schroeder,  a  vice  president  of  the  bank  and  in 
charge  of  the  foreign  department.  Mr.   Schroeder 


t 


vs,  J,  B,  Londono,  etc,  315 

informed  Mr.  Londono  that  he  would  have  to  dis- 
cuss it  with  the  senior  officers  to  see  whether  such 
a  loan  would  be  approved.  Mr.  Londono  at  that  time 
had  a  very  high  credit  rating  with  the  bank  by 
reason  of  his  [115]  previous  transactions  with  the 

bank. 

*     *     * 

Also  let  me  go  back.  On  July  27th,  which  was 
Saturday  morning,  the  application  for  the  letter 
of  credit  was  prepared.  It  was  prepared  by  Mr. 
Schroeder,  the  man  whom  Mr.  [116]  Londono  talked 
to  the  previous  day.  There  was  no  discussion  between 
Mr.  Schroeder  or  Mr.  Londono  about  any  bill  of 
lading.  He  didn't  mention  anything  that  he  wanted 
a  clean,  straight  or  any  kind  of  bill  of  lading.  It 
was  not  mentioned.  And  that  particular  form  of 
application  which  the  bank  uses  provides  a  place 
to  insert  the  documents  to  be  furnished  upon  pay- 
ment of  that  letter  of  credit. 

The  bank  inserted  in  that  application  at  its  own 
instance  the  requirement  that  Dulien  furnish  a  clean 
order  bill  of  lading  for  2000  tons  of  barbed  wire 
for  its  own  protection. 

The  Court :  Well,  it  was  prudence  on  their  part, 
having  1000  tons  or  $160,000  involved  on  1000  tons 
shipped  to  Colombia. 

Mr.  Diether :  Not  only  for  that,  but  for  the  loan 
which  they  were  then  making  to  Mr.  Londono.  And 
it  was  at  their  instance  that  that  requirement  was 
inserted,  and  not  in  the  instance  of  Mr.  Londono. 

The  Court:  Did  he  have  any  less  protection  for 
that  reason? 
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Mr.  Diether :     I  beg  your  pardon  ? 
The  Court:    Would  he  have  any  less  protection 
because  the  bank  put  it  in  there?  [117] 


After  that  application  was  signed  and  the  letter 
of  credit  guarantee,  the  letter  of  credit  was  issued 
and  Mr.  Londono  took  the  letter  of  credit  and 
went  down  and  handed  it  to  Dulien.  I  believe  he 
saw  Mr.  Grinstein  and  he  was  then  informed  that 
the  boat  had  already  arrived  the  previous  day, 
and  then  he  went  down  to  the  dock,  as  Mr.  Bunn 
has  previously  stated. 

Upon  July  29th,  which  was  Monday  morning, 
Dulien  presented  documents  to  the  bank  for  pay- 
ment of  this  letter  of  credit.  We  believe  that  the 
evidence  will  show  that  at  that  time  Dulien  pre- 
sented a  straight  bill  of  lading  for  2300  tons,  pre- 
paid freight  bill,  Dulien 's  invoice  for  2000  tons 
of  wire,  and  draft  for  $214,000  and  a  letter  of 
credit. 

An  employee  of  the  bank  by  the  name  of  Moran 
was  on  duty  at  that  time,  and  he  accepted  those 
documents  for  checking.  Moran  immediately  dis- 
covered that  there  were  two  discrepancies,  that  the 
documents  called  for  300  tons  more  wire  than  was 
specified  in  the  letter  of  credit,  namely,  2300  tons. 
He  also  observed  that  the  bill  of  lading  was  straight 
rather  than  order. 

He  immediately  got  in  touch  with  Mr.  Londono 
on  the  telephone  and  informed  him  of  these  dis- 
crepancies. 
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Mr.  Londono  informed  him  that  he  had  already 
made  [US]  arrangements  with  Mr.  Dulien  that  he 
was  to  take  2000  tons  of  a  2300-ton  shipment  and 
that  that  phase  of  the  transaction  was  perfectly 
satisfactory,  and  authorized  him  to  accept  the  docu- 
ments. 

He  also  told  him  that  he  waived  the  order  bill 
of  lading  and  to  accept  the  straight  bill  of  lading, 
and  he  authorized  the  bank  to  go  ahead  and  ac- 
cept those  documents. 

He  told  Mr.  Moran  at  that  time  that  the  White 
Squall,  which  was  the  name  of  the  vessel  on  which 
this  wire  was  brought  to  Los  Angeles,  had  arrived 
on  Friday  afternoon,  that  he  was  very  anxious  to 
get  these  documents  accepted,  and  that  he  wanted 
to  get  this  wire  reshipped  to  Colombia  without  any 

further  delay.  [119] 

*  *     * 

After  the  documents  were  received  a  letter  was 
prepared  by  the  bank  to  Mattoon  in  which  it  is 
stated  that  they  are  enclosing  this  bill  of  lading 
and  stating  also  that  the  shipment,  or  the  bill  of 
lading,  was  consigned  to  Dulien  showing  on  its 
face  that  it  was  a  straight  bill  of  lading  and  not 

order.  [120] 

*  *     * 

That  letter  which  was  sent  by  the  bank  to  Mat- 
toon  also  specified  that  the  shipping  documents  were 
to  be  delivered  to  the  bank  for  delievery  to  Mr. 
Londono. 

The  Court:    What  shipping  documents? 
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Mr.  Diether:    Well,  for  reshipment  to  Colombia. 

The  Court :    Reshipment  ? 

Mr.  Diether:  Yes.  I  beg  your  pardon,  I  should 
have  pointed  that  out. 

In  other  words,  I  think  it  was  also  pointed  out 
in  that  letter  that  Mr.  Londono  was  intending  to 
reship  this  wire  to  Colombia  and  that  we  would 
give  them  instructions  in  that  regard  but  that  the 
shipping  documents  for  reshipment  were  to  be  de- 
livered to  the  bank  for  delievery  to  Mr.  Londono. 

The  Court :  I  suppose  if  the  evidence  shows  that, 
you  will  explain  at  the  proper  time  why  the  bank 
sent  the  bill  of  lading  over  to  Mattoon  ? 

Mr.  Diether :  Pursuant  to  instructions  from  Mr. , 
Londono  which  he  gave  to  the  bank  orally. 

The  Court:  To  send  the  bill  of  lading  to  [121] | 
Mattoon,? 

Mr.  Diether:     Yes,  sir. 

The  Court:  Why  did  Mattoon  have  to  have  the 
bill  of  lading? 

Mr.  Diether:  They  were  to  arrange  for  the  re- 
shipment to  Colombia. 

The  Court:  Why  would  they  have  to  have  the: 
bill  of  lading? 

Mr.  Diether:     They  didn't  have  to  have  it. 

The  Court :     They  did  not  ? 

Mr.  Diether:  And  they  didn't  use  it.  It  was 
never  used.  It  was  never  demanded  by  Matson  and 
was  never  requested  by  Matson  and  was  never  at 
any  time  submitted  to — I  should  put  it  this  way 

The   Court:     You   have   answered  the   question. 


I 
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You  said  that  you  sent  it  to  him  because  Londono 
had  told  you  to  do  it. 

Mr.  Diether:     That  is  right. 

In  further  answer  to  that  I  should  say  that  we  be- 
lieve that  there  will  be  some  evidence  to  the  effect 
that  Mattoon  subsequently  sent  that  bill  of  lading  to 
Matson  but  that  I  understand  Mattoon 's  testimony  is 
that  they  did  not  deliver  any  documents  to  Matson  in 
order  to  secure  delivery  of  the  wire  for  account  of 
Londono. 

The  next  day,  which  was  Tuesday,  Mr.  Schroeder 
learned  that  the  transaction  had  been  consummated 
on  July  29th,  and  he  observed  of  course  that  the 
bill  of  lading  was  for  2300  [122]  tons  and  it  was 
a  straight  bill  of  lading  to  Dulien.  He  then  called 
Mattoon 's  office 

The  Court:    Who  was  this? 

Mr.  Diether:  Mr.  Schroeder,  who  was  the  vice 
president  of  the  bank,  learned  that  the  letter  of 
credit  had  been  paid  the  previous  day  and  that  the 
bill  of  lading  was  for  2300  tons  and  that  it  was 
straight  and  that  Dulien  was  the  consignee. 

The  Court:  I  thought  you  said  you  were  going 
to  have  somebody  show  that  somebody  will  testify 
that  they  saw  the  straight  bill  of  lading. 

Mr.  Diether:  We  believe  that  Mr.  Moran  will 
so  testify  that  it  was  delivered. 

The  Court:     Not  Mr.  Schroeder? 

Mr.  Diether:  Mr.  Schroeder  had  nothing  to  do 
with  the  checking  of  these  documents,  but  he  being 
in  charge  of  the  office  learned  through  his  em- 
ployees that  this  transaction  had  been  completed. 
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He  then  called  Mattoon's  office  to  request  them  to 
secure  an  assignment  on  that  bill  of  lading  to  show 
that  Londono  picked  up  2000  tons. 


The  next  day  was  Wednesday,  July  31.  On  that 
day  Londono  and  Mr.  Sweeney  came  to  the  bank 
and  Mr.  Londono  at  that  time  signed  the  note  for 
$54,535.  He  also  pledged  the  2000  tons  of  wire  as 
security  for  the  loan. 

*  *     ^ 

At  that  same  time  Mr.  Schroeder  handed  to  Mr. 
Londono  this  letter  which  Mr.  Bunn  referred  to, 
stating  that  the  bank  had  paid  the  letter  of  credit 
and  that  the  bill  of  lading  was  delivered  to  Mattoon 

&  Company. 

*  *     * 

Mr.  Londono  and  Mr.  Sweeney  then  went  to  the 
Harbor,  and  [124]  on  their  way  they  stopped  off 
at  Dulien's  office,  and  this  document  which  they 
delivered  to  Dulien  at  that  time  was  endorsed  as 
Mr.  Bunn  has  called  your  Honor's  attention  to. 

The  document  was  a  freight  bill.  It  had  been 
in  Mr.  Sweeney's  hands  since  Monday  and  Mr. 
Londono  admitted  seeing  it,  and  not  only  that, 
but  had  seen  the  letter  of  July  29  on  that  day 
and  I  believe  at  that  time,  after  it  had  been  so 
endorsed,  it  was  turned  over  to  Mr.  Londono  and 
he  kept  it  in  his  possession  until  he  had  some  dis- 
cussion, sometime  the  latter  part  of  August,  with 
one  of  the  parties  who  was  segregating  the  wire 
for  him. 
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In  other  words,  this  supposed  bill  of  lading  or, 
I  should  say,  the  document  which  Londono  claims 
the  bank  paid  this  letter  of  credit  on  was  in  Mr. 
Londono 's  hands  from  the  date  it  was  signed  by 
Dulien,  which  was  July  31,  until  sometime  the 
latter  part  of  August. 

The  Court:  Before  that  it  was  in  the  bank's 
hands  ? 

Mr.  Diether:  It  was  in  the  bank's  hands  about 
a  part  of  July  29  and  after  July  29. 

^     *     * 

In  other  words,  we  claim  that  that  is  one  of  the 
documents  which  was  delivered  to  Mattoon  with 
the  letter  of  July  [125]  29. 

Now  with  respect  to  the  delivery  of  wire  to  Mr. 
Londono.  On  July  30,  which  was  Tuesday,  Mattoon, 
prior  to  the  receiving  of  the  written  instructions 
from  the  bank  relative  to  the  reshipment  of  this 
wire,  issued  orders  to  a  trucking  company  to  pick 
up  wire  at  the  Matson  dock  on  account  of  Londono 
for  reshipment  to  South  America. 

On  that  same  date  Mattoon  issued  an  order  to 
Matson  to  deliver  2825  rolls  of  wire  to  said  truck- 
ing company  for  account  of  Londono.  And  on  July 
31,  which  was  Wednesday,  740  rolls  of  wire  were 
picked  up  by  Londono,  picked  up  by  Mattoon 's 
instructions,  at  the  Matson  dock  and  were  taken 
off  to  the  Moore-McCormack  dock,  and  in  the  after- 
noon of  that  same  day  Mr.  Londono,  with  Mr. 
Sweeney,  observed  that  wire  over  on  Moore- 
McCormack  dock  and  they  discovered  at  that  time 
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that    the    wire    was    not    what    they    thought    it 
should  be. 

Mr.  Londono  went  back  to  Los  Angeles  with 
Mr.  Sweeney  and  they  prepared  a  letter  in  Mr. 
Sweeney's  office  to  Mr.  Dulien,  telling  him  that 
the  wire  was  not  as  he  thought  it  should  be,  and 
Mr.  Sweeney  on  that  same  day,  July  31,  Wednes- 
day afternoon,  gave  instructions  to  the  trucking 
company  to  immediately  pick  up  that  740  rolls  of 
wire  and  take  it  back  to  Matson's  dock,  which  was 
done  the  next  day.  So  all  of  the  wire  that  had  been 
taken  on  the  31st  was  again  returned  to  Matson's 
dock  and  they  had  all  of  it  from  July  31  until 
August  7.  It  [126]  was  all  there.  [127] 

*  *     * 

The  bank  had  no  knowledge  that  there  was  any 
claim  on  the  part  of  Londono  that  it  had  paid  on 
a  freight  bill  rather  than  a  bill  of  lading  until 
August  24th. 

When  Mr.  Bunn  and  Mr.  Londono  came  to  the 
bank  on  that  day,  the  bank  immediately  inquired 
of  Dulien  whether  they  had  delivered  a  bill  of 
lading  to  the  bank,  and  were  informed  that  they 
had  so  delivered  a  bill  of  lading.  [130] 

*  *       -x- 

Now,  if  your  Honor  please,  I  want  to  state  very 
briefly  the  bank's  contentions.  We  believe  that  the 
letter  of  credit  guarantee  signed  by  Mr.  Londono 
at  the  time  he  purchased  the  letter  of  credit  re- 
leased the  bank  from  all  liability  for  its  [132]  acts 
which  he  complains  of  here.  That  not  only  applies 
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to  the  receipt  of  a  bill  of  lading,  but  it  also  re- 
leases the  bank  from  any  defect  in  the  wire  or 
any  failure  to  deliver  the  quantity  of  wire  called 
for,  or  failure  of  bill  of  lading  to  accompany  the 
draft  at  the  time  of  the  negotiations. 

4f         -Jf  * 

The  bank  contends  that  Londono  accepted  and 
kept  the  [133]  wire  with  full  knowledge  of  the 
condition  of  the  wire,  that  he  knew  or  ought  to 
have  known  the  character  of  the  documents  the 
bank  received  at  the  time  they  paid  the  letter  of 

credit. 

*  *     * 

Londono  had  knowledge  of  the  freight  bill  in 
his  possession  from  July  31  until  sometime  in 
August.  He  knew  or  he  ought  to  have  known  by 
that  time  that  it  was  a  freight  bill  and  not  a  bill 

of  lading.  [134] 

*  *     * 

The  bank  deals  in  documents,  not  in  goods  or 

merchandise.  [135] 

*  *     * 

We  believe  that  the  evidence  will  show  that  the 
bank  received  the  bill  of  lading. 

*         •5f         * 

And  even  if  the  bank  did  not  receive  a  bill  of 
lading,  Londono  suffered  no  detriment  proximately 
resulting  therefrom  or  which  was  in  the  contempla- 
tion of  the  parties  at  the  time  he  purchased  the 
letter  of  credit.  [136] 
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OPENING  STATEMENT  IN  BEHALF  OF 
DEFENDANT  MATSON 

By  Mr.  Aldwell:  [137] 

*         *         * 

The  second  point  I  would  like  to  make  is  with 
regard  to  this  mysterious  bill  of  lading.  Certain 
statements  have  been  made  by  opposing  counsel 
as  to  the  bill  of  lading  recently  coming  to  light, 
and  I  thought  it  might  be  in  order  to  make  a  short 
explanation  which  I  think  is  due  the  court  because 
of  the  fa<3t  that  I  personally  have  stated  to  your 
Honor,  I  believe  at  the  pretrial  conferences,  that 
the  bill  of  lading  has  never  come  into  the  posses- 
sion of  Matson  subsequent  to  its  issuance  and, 
furthermore,  as  your  Honor  was  undoubtedly 
aware,  there  are  sworn  statements  in  the  file  on 
the  part  of  Matson  making  similar  representations. 
So  I  think  an  explanation  is  due  to  the  court. 

The  Court :     Very  well. 

Mr.  Aldwell:  When  we  first  came  into  this  case, 
of  course  we  attempted  to  get  all  of  the  information 
that  we  could  with  regard  to  the  facts,  and  naturally 
one  of  the  first  things  we  asked  for  was  the  bill 
of  lading.  We  were  informed  by  the  Matson  people 
down  here,  and  quite  honestly  on  their  part  we 
believe,  that  they  could  not  find  it.  As  the  case 
went  along  we  again  asked  them  if  they  would 
try  and  find  the  bill  of  lading.  They  again  replied 
that  they  could  not  find  it. 

Based  upon  those  statements — and  they  are  in 
writing — we   prepared   the   various   pleadings   and 
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affidavits  and  whatnot  that  were  sworn  to  by  the 
officers  of  Matson  Navigation  [138]  Company.  I 
also  made  those  statements  myself. 

A  week  ago  last  Monday  the  original  bill  of 
lading  was  discovered  in  the  Matson  office  at  Wil- 
mington. The  circumstances  under  which  it  was 
discovered,  briefly,  were  these: 

In  the  preceding  week  I  believe  the  Citizens 
Bank  served  a  subpoena  upon  the  resident  vice 
president  of  Matson  calling  for  the  production  of 
a  number  of  documents,  including  the  bill  of  lading 
in  question.  As  a  result  of  that  subpoena  it  be- 
came necessary  for  the  first  time,  we  believe,  for 
Matson  to  search  through  some  files  which  they 
had  not  theretofore  considered  important.  They 
found  a  number  of  the  documents  called  for  by 
the  subpoena  but  they  could  not  find  either  the 
bill  of  lading  LA-29,  the  one  that  was  directly  in- 
volved in  this  case,  nor  could  they  find  the  bill  of 
lading  LA-22  which  had  been  called  for  by  the 
subpoena  and  which  was  the  order  bill  of  lading 
covering  the  Gonzalez  &  Blanco  shipment. 

They  reported  to  Mr.  John  Morrow  that  they 
could  not  find  either  bill  of  lading,  and  Mr.  Morrow 
told  them  that  in  view  of  the  fact  that  a  subpoena 
had  been  served  they  should  do  their  utmost  to 
find  both  bills  of  lading.  In  response  to  his  request 
they  put  practically  everybody  that  was  employed 
by  the  Matson  Company  at  Wilmington  to  work 
over  that  week  end  to  try  and  find  LA-22,  having 
in  mind  that  they  never  would  fijid  LA-29. 

It  w^as  reported  to  us — I  came  down  here;  that 
was  a  [139]  week  ago  Monday,  and  it  was  reported 
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to  us — by  telephone  while  I  was  sitting  in  Mr. 
Morrow's  office  that  they  had  found  both  bills  of 
lading.  This  was  late  in  the  afternoon  of  Monday. 

We  immediately  went  down  to  Wilmington  on 
Tuesday  morning,  last  Tuesday,  and  investigated 
the  thing  thoroughly  to  find  out  the  circumstances 
under  which  it  had  been  found,  which  were  that 
they  had  located  a  file  containing  spent  order  bills 
of  lading  and  in  there  they  had  found  LA-29, 
which  was  in  the  wrong  file.  They  never  previously 
thought  of  looking  in  that  file  for  LA-29  because 
it  was  a  straight  bill  of  lading.  So  it  wasn't  the 
proper  file  for  it. 

When  we  returned  from  Wilmington  on  the  after- 
noon of  last  Tuesday  we  immediately  telephoned 
all  counsel  in  the  case  and  we  had  a  personal  con- 
ference with  Mr.  Bunn,  Mr.  O'Malley  and  Mr. 
Cramer — Mr.  Diether  of  course  being  sick — and 
acquainted  them  with  all  of  the  details  under  which 
this  bill  of  lading  had  come  on  to  their  attention. 
We  telephoned  Mr.  Laven  and  we  telephoned  Mr. 
Dasteel. 

I  therefore  am  somewhat  at  a  loss  to  explain' i 
Mr.  Diether 's  statement  that  they  had  had  no  op- 
portunity to  investigate  this  matter  because  I  be- 
lieve that  I  made  a  complete  and  full  statement  at 
that  time  to  Mr.  Cramer.  [140] 

*     *     * 

The  Court:  Matson  was  the  berth  agent  on  bothi 
ends  ^. 

Mr.   Aldwell:     Matson  was  the  berth  agent  on 
both  ends ;  yes,  your  Honor. 
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The  Court:     And  Castle  &  Cooke  was  their  sub- 
agent  in  Hawaii? 
Mr.  Aldwell:     Correct.    That  is  Castle  &  Cooke, 

Ltd.  [146] 

*     *     -jf 

Our  position  is  that  this  bill  of  lading,  which  is 
the  subject  of  the  controversy  between  the  plaintiff 
and  Matson,  is  a  straight  bill  of  lading  where 
Dulien,  as  the  consignor  or  shipper,  and  Dulien  is 
also  the  consignee.  It  is  a  straight  bill  of  lading,  a 
contract  between  the  Government,  through  Matson 
as  agent,  with  Dulien. 

The  Court:  If  I  understand  your  position  cor- 
rectly in  that  respect,  it  is  this,  that  where  it  is  a 
straight  bill  of  lading  the  owner  of  the  ship,  or  the 
berth  agent,  or  whoever  he  is,  is  under  no  obliga- 
tion to  indicate  any  exceptions  as  to  whether  or  not 
it  is  a  clean  bill  of  lading. 

Mr.  Aldwell:  That  is  correct,  your  Honor,  with 
one  reservation:  Where  the  shipper  and  the  con- 
signee are  the  same.  If  there  is  a  third-party  con- 
signee the  rule  might  be  different,  but  we  are  not 
concerned  with  that  here. 

The  Court:     I  understand. 

Mr.  Aldwell :  But  with  the  type  of  bill  of  lading 
that  [147]  was  issued  here,  it  is  our  position  that 
we  were  under  no  duty  to  insert  that  because  the 
law  is  perfectly  clear  that  as  between  the  carrier, 
the  steamship  company,  and  the  shipper,  you  can 
always  go  behind  the  bill  of  lading.  That  is  well 
settled.   There  is  no  question  about  that.   So  if  that 
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is  the  case,  there  is  very  little  point  in  noting  excep- 
tions on  that  kind  of  a  bill  of  lading. 

The  Court :  Where  a  person  is  shipping  to  him- 
self? 

Mr.  Aldwell:  That  is  right.  It  may  be  done, 
however,  for  this  reason :  If  there  should  be  a  claim 
for  damage  to  the  cargo  by  that  person  after  it  is 
delivered  at  the  destination  point,  it  might  be  to  the 
carrier's  advantage  to  have  some  exceptions  noted 
on  the  bill  of  lading  in  order  to  protect  themselves. 

The  Court :     I  understand.  [148] 

^       -x-       * 

The  Court:  There  apparently  will  be  some  con- 
flict of  [150]  testimony  between  the  color  of  the  oil 
and  the  color  of  the  red  dust  in  Honolulu. 

Mr.  Aldwell:  Yes,  your  Honor.  I  think  there 
will  be  considerable  testimony  on  that. 

Now  as  I  said,  it  is  our  contention  that  we,  either 
acting  for  ourselves  or  as  agents  for  the  Govern- 
ment, were  under  no  duty  to  the  plaintiff.  We 
could  not  foresee  that  Dulien  would  attempt  to 
transfer  this  bill  of  lading  to  a  purchaser  from  him, 
and  it  wasn't  reasonable  for  us  to  foresee  that. 
Accordingly,  it  is  our  further  position  that  the 
plaintiff  had  no  right  to  act  on  that  bill  of  lading. 
The  plaintiff  was  ex"perienced  in  commercial  deal- 
ings, he  knew  the  distinction  between  order  and 
straight  bills  of  lading.  The  fact  is  shown  by  his 
instructions  to  the  bank.  He  wanted  a  clean  on 
board  ocen  order  bill  of  lading  endorsed  in  blank. 
He  knew  what  he  wanted,  and  he  knew  the  distinc- 
tion.   That  is  why  he  put  it  in  there. 
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Furthermore,  neither  the  bank  nor  the  plaintiff 
actually  acted  on  this  bill  of  lading.  As  your  Honor 
will  have  observed,  there  is  undoubtedly  going  to 
be  some  conflict  in  the  evidence  as  to  whether  the 
bank  actually  received  this  bill  of  lading  or  not.  It 
is  our  contention  that  the  bank  never  received  the 
bill  of  lading,  and  we  believe  the  evidence  will  show 
that.  [151] 

^        -x-        •«• 

As  far  as  the  quality  is  concerned,  of  course,  we 
allege  and  maintain  that  if  there  was  a  misdescrip- 
tion here  on  which  the  plaintiff  has  any  rights 
against  us  and  can  recover  against  us,  then  we 
maintain  that  we  were  misled  by  the  defendant 
Bulien  who  prepared  the  bills  of  lading  through 
his  agent. 

The  Court :  If  there  was  a  misdescription  Dulien 
did  it,  that  is  your  position  ? 

Mr.  Aldwell:  That  is  correct.  And  we  are  en- 
titled to  be  indemnified.  [153] 

*     *     * 

OPENING  STATEMENT  IN  BEHALF  OF 
UNITED  STATES 

Mr.  Laven:  The  Government,  of  course,  adopts 
the  position  taken  by  Matson  relative  to  the  ship- 
ment, and  also  in  regard  to  the  indemnity  which 
they  claim  against  Dulien  by  reason  of  their  being 
the  owner  of  the  ship. 

The  Government  has  no  quarrel  with  Mr.  Bunn's 
original  statement  that  the  order  biU  of  lading  is 
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highly  negotiable  and  that  a  straight  bill  of  lading 
is  not  negotiable  and  of  no  importance.  [155] 


Nor  did  he  in  any  way  rely  upon  either  the 
freight  bill,  because  the  freight  bill  did  not  come 
into  his  possession  until  after  it  had  been  spent 
and  delivered  to  Matson  on  July  29th.  The  evidence 
will  show  that  he  never  saw  the  bill  of  lading  at 
any  time,  that  he  saw  the  freight  bill  long  after  the 
cargo  had  reached  the  dock  and  was  being  unloaded 
and,  under  the  bill  of  lading,  that  as  soon  as  the 
cargo  is  [156]  discharged  there  is  no  further  liabil- 
ity on  behalf  of  the  carrier. 

*     ^     * 

That  Mr.  Londono  did  not  have  any  greater 
rights  by  being  an  assignee  of  Dulien — the  first 
time  that  that  assignment  was  made  was,  I  believe, 
on  July  31,  of  the  freight  bill — so  that  Londono 
does  not  stand  in  any  better  position  than  Dulien, 
the  shipper,  and  that  Londono  is  subject  to  all  of 
the  equities  as  between  the  Government,  the  carrier 
and  Dulien. 

That  the  only  claim  here  is  that  the  carrier  and 
its  agent  failed  to  indicate  on  the  bill  of  lading  that 
the  cargo  was  rusty.  We  submit  that  under  a 
straight  bill  of  lading,  being  from  Dulien  to  Dulien, 
being  the  same  identical  party,  that  there  was  no 
duty  under  the  law,  because  under  the  bill  of  lading 
and  the  Carriage  of  Goods  by  Sea  Act,  the  carrier 
has  a  right  to  rely  upon  the  description  and  the 
weight  given  [157]  to  it  by  the  shipper,  and  in  the 
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event  that  that  is  not  correct,  has  a  right  to  be 
indemnified  by  the  shipper,  as  was  stated  by  Mr. 
Aldwell. 

There  is  no  claim  here  that  the  wire  became  rusty 
in  transit.  We  submit  that  the  purpose  of  the  ex- 
ceptions to  be  noted,  as  provided  for  in  the  bill  of 
lading  and  in  the  Carriage  of  Goods  by  Sea  Act, 
only  applies  to  an  order  bill  of  lading  and  does  not 
apply  to  a  straight  bill  of  lading,  and  its  purpose 
is  to  protect  the  carrier  from  any  claims  that  might 
be  made  by  either  the  shipper  or  someone  who  is 
an  innocent  purchaser  for  value,  such  as  a  bona 
fide  holder  before  any  notice.  [158] 

*     *     * 

April  19,  1950—2:00  P.M. 

The  Court:     Mr.  Bunn. 

Mr.  Bunn :  I  think  it  would  be  well  at  this  time 
to  have  sworn  the  gentleman  to  interpret  if  and 
when  his  services  are  needed. 

The  Court:     Very  well. 

Mr.  Bunn:  Mr.  Blanco,  will  you  come  forward, 
please  ? 

The  Court :     What  language  ? 

Mr.  Bunn :     Spanish,  sir. 

(At  this  point  Harry  C.  Blanco  was  duly 
sworn  to  interpret  from  English  into  Spanish 
and  Spanish  into  English.) 

Mr.  Dasteel:  Your  Honor  please,  may  I  inquire 
if  the  interpreter,  Mr.  Blanco,  is  the  Blanco  of  the 
firm  of  Gonzalez  &  Blanco,  or  whether  he  has  any 
connection  with  them? 


332  Citizens  N.  T,  &  S.  Bank  of  L.  A. 

The  Interpreter :     No,  sir,  I  have  not. 

Mr.  Dasteel :     All  right. 

Mr.  Bunn:  Are  you  even  acquainted  with  Mr. 
Blanco  ? 

The  Interpreter:  No,  sir.  I  know  the  firm,  that 
it  is  here  in  Los  Angeles,  but  I  never  had  any 
dealings  with  them. 

The  Court:  Does  anyone  want  to  examine  the 
interpreter  on  voir  dire'? 

Mr.  Laven :     No,  sir.  [162] 

Mr.  Aldwell:     No. 

The  Court:  Apparently  not.  You  all  thereby 
waive  any  disqualification. 

*     *     * 

J.  B.  LONDONO 

called  as  a  witness  in  his  own  behalf,  having  been 
first  duly   sworn,   was   examined   and   testified   as 

follows:  [163] 

^     *     ^ 

Direct  Examination 
By  Mr.  Bunn : 

4f  -Jf  -Jf 

The  Court:  No.  Let  me  ask  Mr.  Londono  some 
questions. 

Mr.  Londono,  we  just  swore  an  interpreter  here. 
Your  language  is  Spanish? 

The  Witness:    Yes,  sir. 

The  Court :  That  is,  it  is  not  the  Mexican  Span- 
ish, it  is  the  South  American  Spanish  ? 

The  Witness:     Colombian  Spanish. 

The  Court:     Colombian  Spanish?  [164] 

The  Witness :     Yes,  sir. 
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The  Court :    You  do  speak  English  % 

The  Witness :     I  speak  English. 

The  Court :     And  you  understand  it  ? 

The  Witness:     Sometimes. 

The  Court:  And  sometimes  you  do  not  under- 
stand it? 

The  Witness :     Yes. 

The  Court :  In  other  words,  you  do  not  feel  that 
you  are  fluent  in  the  language  ^. 

The  Witness:     Yes. 

The  Court:  And  that  you  may  need  the  aid  of 
an  interpreter*? 

The  Witness:     Yes. 

The  Court :  You  will  understand,  therefore,  that 
at  any  time  in  these  proceedings  when  a  question  is 
asked  of  you  by  counsel,  if  you  do  not  understand 
it,  you  may  ask  to  have  the  interpreter  interpret 
for  you  rather  than  have  every  question  asked  of 
him.  Do  you  understand  the  situation  now  ? 

The  Witness :     Yes. 

The  Court:  In  other  words,  anytime  that  it 
gets  over  your  head  in  English  you  just  so  indicate. 

The  Witness :     Yes.  [165] 

4f     *     * 

Q.  (By  Mr.  Bunn)  :  Will  you  give  your  full 
name  %  A.     Jose  Bernardo  Londono. 

Mr.  Hubert  Morrow:  The  witness  will  have  to 
speak  at  least  twice  as  loud  as  he  is.  [167] 

The  Court:  Yes,  I  think  so.  He  w^as  just  spell- 
ing his  name.  It  is  Joseph  Bernardo  Londono. 

Now  you  talk  to  him  and  talk  loud  enough  so  that 
he  can  hear  you. 
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The  Witness :     Yes,  your  Honor. 

Q.  (By  Mr.  Bunn) :  Where  do  you  reside? 
Where  is  your  home  ? 

A.    Medellin,  Colombia,  South  America. 

Q.     Of  what  country  are  you  a  citizen  ? 

A.     Colombia,  South  America. 

Q.    Were  you  born  there  ^  A.     Yes. 

Q.     When  ?  How  old  are  you  ? 

A.     I  am  38  years  old.  I  was  born  in  1912. 

Q.     What  is  your  business,  Mr.  Londono  ? 

A.     I  am  an  importer. 

Q.  How  long  have  you  been  so  engaged  in  that 
business?  A.     From  1942. 

Q.    What  business  were  you  in  before  1942  ? 

A.  I  was  in  the  transportation  business  in  Co- 
lombia. I  was  acting  for  custom  brokers. 

Q.  How  old  were  you  when  you  first  began  to  do 
business  involving  shipping  documents  ? 

A.     I  was  28  years  old. 

Q.  In  the  year  1946,  what  was  your  [168]  busi- 
ness ?  A.     Importer. 

Q.     For  the  entire  year?  A.    Yes. 

Q.    Full  year?  A.    Yes. 

Q.  Did  you,  before  the  year  1946,  do  any  import- 
ing business  with  persons  in  the  United  States  of 
America  ? 

A.  I  used  to  import  all  my  goods  from  the 
United  States  of  America  into  Colombia. 

Q.     Louder,  please. 

A.     I  used  to  do  all  my  business  with  the  United 
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States  of  America,  import  business,  from  1942  to 

now. 

Mr.  Diether :     I  didn't  hear  him. 

The  Court :  He  said  he  did  all  his  business  from 
1942  up  to  now  with  the  United  States  of  America. 

Q.  (By  Mr.  Bunn)  :  Do  you  mean  that  you  did 
not  do  any  importing  business  with  persons  in 
other  countries  than  the  United  States  ? 

A.     With  very  few  exceptions. 

Q.  Mr.  Londono,  in  the  beginning  of  the  year 
1946,  did  you  know  the  difference  between  an  order 
bill  of  lading  and  a  straight  bill  of  lading  '^ 

A.    Yes. 

The  Court :  By  the  way,  do  you  read  the  English 
language  % 

The  Witness :     A  little.  [169] 

The  Court :     Did  you  read  it  in  1946  ? 

The  Witness :     Yes,  your  Honor. 

Q.  (By  Mr.  Bunn)  :  Mr.  Londono,  in  the  be- 
ginning of  the  year  1946,  what  was  your  under- 
standing of  the  difference  or  the  differences  between 
a  straight  bill  of  lading  and  an  order  bill  of  lading  ? 

*     *     ■jf 

The  Witness:  I  understood  that  the  difference 
was  that  a  straight  bill  of  lading  is  not  a  negotiable 
document  and  an  order  bill  of  lading  is  a  negotiable 
document;  that  the  order  bill  of  lading  gave  the 
title  of  the  merchandise. 

M  r.  Diether :     Whta  was  that  last  ? 

The  Court:  That  the  order  bill  of  lading  gave 
the  title  to  the  merchandise. 
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The  Witness:  And  permit  to  sell  the  merchan- 
dise by  the  [170]  documents.  In  other  words,  it  is 
not  necessary  to  have  physical  possession  of  the 
goods,  just  the  documents. 

The  Court:     That  is  the  order  bill  of  lading? 

The  Witness :     Order  bill  of  lading. 

Q.  (By  Mr.  Bunn) :  Had  you  before  the  be- 
ginning of  the  year  1946,  dealt  in  order  bills  of 
lading  in  your  own  country  ?  A.     Yes. 

The  Court:     And  straight? 

The  Witness:  On  foreign  business  in  Colombia, 
we  always  use  order  bill  of  lading  because  we  make 
it  on  sight  through  the  banks,  but  in  business  be- 
tween two  points  of  Colombia  we  sometimes  use 
straight  bill  of  lading. 

The  Court:  So  that  you  were  familiar  with  a 
straight  bill  of  lading  ? 

The  Witness :     Yes,  your  Honor.  [171] 

*     *     * 

Q.  (By  Mr.  Bunn)  :  Mr.  Londono,  in  the  trans- 
action of  the  importing  business  and  the  handling 
of  order  bills  of  lading  in  Colombia  in  1946,  gen- 
erally speaking,  through  whose  hands  would  order 
bills  of  lading  pass  in  a  transaction  ? 

The  Court:  On  shipments  from  the  United 
States? 

Mr.  Bunn:  On  shipments  from  the  United 
States. 

Mr.  Dasteel:  Your  Honor  please,  same  objec- 
tion. 
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The  Witness:  Through  the  banks  and  through 
the  brokers. 

Mr.  Diether:     Just  a  moment. 

I  can't  see,  for  the  life  of  me,  what  the  mate- 
riality is  in  connection  with  bills  of  lading  handled 
in  Colombia,  what  that  may  have  to  do  with  this 
case.  They  may  have  different  rules  and  regulations 
entirely  than  we  have  here. 

Mr.  Dasteel :     I  join  in  that  objection. 

The  Court:  In  view  of  the  opening  statements 
made  by  the  bank  and  by  Mr.  Dasteel  and  Mr. 
Bunn,  the  objection  is  overruled.  I  will  treat  them 
as  a  motion  to  strike,  but  the  motion  to  strike  is 
denied  because  he  had  answered  the  question. 

Q.  (By  Mr.  Bunn)  :  On  a  transaction  involv- 
ing a  shipment  of  merchandise  from  the  United 
States  to  you,  as  an  importer  in  Colombia,  on  an 
order  bill  of  lading  how  would  the  transaction  be 
completed  for  your  office,  through  a  bank  or  [174] 
nof? 

Mr.  Diether:  That  is  objected  to  as  incompetent, 
irrelevant  and  immaterial,  and  has  no  bearing  on 
any  of  the  issues  involved  in  the  case  against  the 
bank,  how  they  would  handle  an  order  bill  of  lading 
in  Colombia.  We  are  only  concerned  here  with  the 
manner  in  which  this  transaction  was  handled  in 
this  country. 

Mr.  Dasteel:  I  join  in  that  objection,  your 
Honor. 

Mr.  Bunn:  I  will  withdraw  the  question  and 
satisfy  counsel  by  asking  another. 
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The  Witness:  It  is  practically  an  international 
practice.  Shipping  documents  is  the  same  here  as 
in  London,  Hong  Kong  or  any  place  else. 

The  Court:     It  is  an  international  business? 

The  Witness:     Yes,  sir. 

The  Court:  It  is  handled  the  same  here  as  in 
Colombia  or  Hong  Kong*? 

The  Witness:  Yes.  The  goods  from  the  United 
States  or  Colombia  and  the  documents  are  the  same 
here  in  the  United  States.  They  are  international 
documents. 

Q.  (By  Mr.  Bunn)  :  Mr.  Londono,  did  you  in 
the  year  1945,  have  any  business — withdraw  that. 

Were  you  in  the  United  States  of  America  at 
any  time  in  the  year  1945?  A.     No,  sir.  [175] 

Q.     Were  you  here  in  the  first  six  months  of  1946? 

A.     Yes,  sir. 

Q.  Did  you  in  that  period  of  time,  the  first  six 
months  of  1946,  transact  any  business  with  the 
Citizens  National  Bank  of  Los  Angeles? 

A.     Yes,  sir. 

Q.     And  about  when  was  that? 

A.  It  was  in  February,  1946.  I  think  it  was  in 
March.  It  was  in  June,  maybe  July. 

Q.     You  mean  in  February  and  March  and  June  ? 

A.  Yes.  We  had  several  business  with  the 
Citizens  Bank. 

Mr.  Diether:     I  couldn't  hear  the  answer. 

The  Court:  We  had  several  business  with  the 
Citizens  Bank. 
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Q.  (By  Mr.  Bunn) :  When  did  you  first  make 
the  acquaintance  of  Mr.  Schroeder  of  the  Citizens 
National  Bank^  A.     The  first  time  I  saw  him? 

Q.     Yes. 

A.     It  was  in  February  or  March,  1946. 

Q.  Did  Mr.  Schroeder  at  that  time  handle  any 
business  transaction  for  you  ?  Just  answer  yes  or  no, 
please.  A.     Yes. 

Q.  With  what  other  person  or  persons  in  the 
foreign  [176]  department  of  the  Citizens  National 
Bank  were  you  acquainted  before  July  1,  1946? 

A.     Mr.  Powers. 

Q.     Any  other?  A.     Mr.  Moran. 

Q.     Before  July  1,  1946?  A.     I  think  so. 

Q.  Had  you,  before  July  1,  1946,  ever  established 
credit  with  the  Citizens  Bank  ?  A.     Yes. 

Q.  Had  you  put  transactions  through  the  foreign 
department  of  the  Citizens  Bank  within  that  period? 

A.     Yes,  sir. 

Q.  Had  any  one  of  those  transactions  been  han- 
dled by  any  other  person  with  you  besides  Mr. 
Schroeder?  A.     Mr.  Powers. 

Q.  Now  bringing  us  down  to  the  early  part  of 
July,  1946 — by  the  way,  when  did  you  arrive  in  Los 
Angeles  the  last  time  before  July  11,  1946? 

A.     It  was  about  May  6,  1946. 

Q.     Were  you  here  continuously  ?  A.     Yes. 

Q.     Thereafter  ?  A.     Yes,  until  November. 

Q.  Now  did  you  have  a  conversation  with  Mr. 
Schroeder  [177]  of  the  Citizens  Bank  in  the  month 
of  June  about  barbed  wire  ? 
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Mr.  Diether :     You  are  referring  to  1946? 

Mr.  Bunn :  Yes.  All  my  questions  are  as  to  1946 
now  unless  I  otherwise  say. 

The  Witness:  I  don't  remember  if  it  was  in 
June.  I  remember  in  June  or  July,  1946,  we  had 
several  conversations  about  barbed  wire. 

Q.  (By  Mr.  Bunn) :  Do  you  remember  the  first 
one  specifically  ? 

A.  I  don't  know  the  date.  It  was  in  June  or 
July,  referring  to  one  order  for  Colombia  for  barbed 
wire  which  credit  came  from  the  Citizens  National 

Bank  concerning  a  thousand  tons  of  wire. 

*     *     * 

Q.  Did  you  establish  any  credit  at  the  Citizens 
Bank  upon  that  occasion  ? 

A.  It  was  established  in  my  favor  for  that  bank 
in  Colombia. 

Q.  Did  you  converse  with  Mr.  Schroeder  about 
that? 

A.  Yes,  because  I  had  difficulties  to  obtain  the 
barbed  wire. 

The  Court:  What  did  you  do,  have  a  letter  of 
credit  from  your  bank  in  Colombia  ?  [178] 

The  Witness :     Yes,  your  Honor. 

The  Court :     How  much  money  ? 

The  Witness:     $160,000. 

The  Court:  And  you  took  it  to  the  Citizens 
Bank? 

The  Witness:     Yes. 

The  Court :     And  dealt  with  Mr.  Schroeder  ? 

The  Witness :     Yes,  sir. 
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The  Court :     Is  that  letter  of  credit  here  ? 

Mr.  Diether:  That  is  not  quite  correct,  your 
Honor.  The  bank  in  Colombia,  I  think,  requested 
the  Citizens  Bank  to  issue  a  letter  of  credit.  It  is  a 
Citizens  Bank's  letter  of  credit  rather  than  a  Co- 
lombia bank. 

The  Witness :     Yes. 

The  Court:  In  other  words,  the  Colombia  bank 
told  the  Citizens  Bank  that  he  was  good  for 
$160,000? 

Mr.  Diether :     That  is  correct. 

Mr.  Bunn:     Then  I  won't  have  to  prove  that. 

Q.     Now  did  you  after  that 

The  Court:  Is  there  a  document  in  connection 
with  that  mentioned  barbed  wire  ? 

Mr.  Bunn :  There  is  a  document.  May  I  have  No. 
1,  please  *? 

(The   document  referred  to   was   passed   to 
counsel.) 

Mr.  Bunn:  Gentlemen,  I  have  in  hand  a  photo- 
static copy  of  the  item  No.  1  that  you  all  have  on 
your  list.  [179] 

Mr.  Dasteel:  If  your  Honor  please,  I  would 
like  to  get  squared  away  a  little  here. 

Now  the  matters  which  are  being  referred  to  now 
and  the  interrogatories  placed  to  the  witness  are 
long  before  the  defendant  Dulien  had  any  connec- 
tion with  the  plaintiff  here,  no  transaction  at  all, 
and  ordinarily,  of  course,  if  we  were  the  only  de- 
fendant we  would  strenuously  object  to  that.    But 
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I  realize  that  it  does  affect  the  relationship  with 
the  bank.  I  would  like  to  go  on  record  as  objecting: 
to  any  testimony  regarding  any  activity  of  any 
kind  whatsoever  that  took  place  prior  to  the  time 
that  there  was  any  meeting  of  the  minds  or  any 
activity  between  the  defendant  Dulien  and  thei 
plaintiff  Londono. 

The  Court :     Counsel,  I  can  foresee  that  through- 
out the  case  there  might  be  a  situation  arising  like; 
that,  but  there  are  four  different  defendants  here,, 
some  evidence  might  be  applicable  to  some,  or  ad- 
missible to  some,  and  some  might  not  be  as  to  others. , 
And  you  have  no  jury  here — not  that  I,  by  virtue; 
of  that  fact,  have  any  greater  intellectual  powers 
than  a  jury  has — but  sometime  along  the  road  youi 
have  to  take  a  chance  as  to  whether  or  not  the 
man  who  holds  the  position  can  discharge  the  duty,, 
and  this  is  one  of  them. 

Mr.  Dasteel:    At  least  I  have  called  it  to  the 
court's  attention. 

The  Court:     To  apply  the  evidence  that  is  [180] | 
directed  against  the  persons  to  which  it  is  admissible. 
I  think  in  that  way  considerable  time  might  be 
saved.    Otherwise  the  record  will  be  full  of  objec- 
tions. 

Mr.  Uasteel :     I  am  perfectly  willing  to  cooperate. 
I  just  wanted  to  go  on  record  to  that  effect. 

The  Court:     Very  well.    The  objection  is  over- 
ruled. 

Mr.  Hubert  Morrow :     I  think  if  we  had  an  under- 
standing that  we  need  not  object  to  evidence  at  that 
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stage  when  it  is  introduced,  but  that  we  reserve  the 

right  to  move  to  strike  it,  or  take  advantage  of  the 

fact  that  at  any  proper  time  that  it  does  not  apply 

to  any  particular  defendant,  we  may  make  such  a 

motion. 

The  Court:  I  think  perhaps  you  can  save  the 
record  in  that  respect  and  everybody's  rights. 

Mr.  Hubert  Morrow:  Everybody  will  be  pro- 
tected and  we  wouldn't  need  to  interrupt  every 
time. 

The  Court:  In  other  words,  any  objection  which 
might  be  made  on  the  ground  that  it  is  incompetent, 
irrelevant  and  immaterial  with  relation  to  the  par- 
ticular defendant  will  be  reserved  as  the  basis  of 
a  motion  to  strike  at  the  appropriate  time. 

Mr.  Hubert  Morrow:     Yes,  your  Honor. 

Mr.  Dasteel:     That  applies  to  all  defendants? 

The  Court :     That  applies  to  all  defendants.  [181] 

*  *     * 

Mr.  Bunn:  I  am  about  to  show  the  witness  the 
document  dated  July  2,  1946.  [182] 

The  Court :    Exhibit  1  for  identification  ? 

Mr.  Bunn :    Yes,  your  Honor. 

Q.  Mr.  Londono,  I  ask  you  if  you  received  the 
original  of  that  document,  this  being  a  photostat? 

A.    Yes,  I  received  it.  [183] 

*  *     * 

Mr.  Bunn:  But  the  document  which  I  have 
handed  the  witness  is  the  bank's  advice  to  the  wit- 
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ness  that  they  have  received  the  instructions  from 

South  America. 

*     *     * 

The  Court:    We  will  make  it  a  part  of  1.    That 
will  be  marked  1-A  for  identification. 

(The  document  referred  to  was  marked  plain- 
tiff's Exhibit  1-A  for  identification.) 


The  Court:  The  plaintiff's  exhibits  will  take  a 
number  and  the  defendants  will  each  take  letters, 
M  for  Matson,  D  for  Dulien,  et  cetera. 

Q.  (By  Mr.  Bunn) :  That  document  is  entitled 
^* Confirmed  [184]  Irrevocable  Straight  Credit."  I 
ask  you  if  that  is  the  letter  of  credit  directed  to  you 
by  the  Citizens  Bank  ?  A.    Yes,  it  is. 

Mr.  Bunn:     I  offer  those  as  plaintiff's  Exhibits 

1  and  1-A.  [185] 

*  4t     * 

The  Court:  Very  well.  They  are  admitted  in 
evidence,  both  of  them. 

(The  documents  referred  to  were  received  in 
evidence    and    marked    Plaintiff's    Exhibits    1 

and  1-A.) 

*  *     * 

The  Court:  Just  a  moment.  When  did  you  get 
that  paper? 

The  Witness :     The  first  week  of  July,  1946. 

Q.  (By  Mr.  Bunn)  :  Did  you  have  any  conver- 
sation with  Mr.  Schroeder  in  June  or  July,  1946, 
about  your  going  to  New  Orleans? 

I 
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A.    Yes,  sir.  I  asked  Mr. — 


Q.     First,  where  did  the  conversation  take  place? 
A.     At  Mr.  Schroeder's  office  at  the  bank. 


Q.    What  was  that  conversation? 

A.  I  told  Mr.  Schroeder  that  in  order  to  com- 
plete this  order  for  a  thousand  tons  of  barbed  wire 
for  Colombia,  I  had  to  go  to  New  Orleans  to  inspect 
the  wire  to  see  the  wire  that  I  bought  from  people 
here,  which  name  is  International  Factors,  and 
Mr.  Schroeder  got  me  a  letter,  [190]  recommenda- 
tion letter,  for  one  bank  in  New  Orleans  stipulating 
that  I  had  a  letter  of  credit  for  $160,000.  In  other 
words,  Mr.  Schroeder  commanded  the  bank  in  New 
Orleans  to  help  me  in  my  transaction  about  barbed 
wire. 

Q.     Did  you  go  to  New  Orleans? 

A.  No,  because  a  few  days  later  International 
Factors  notified  me  that  they  can't  complete  the 
order  because  they  had  not  the  barbed  wire. 

*        4f        -x- 

Q.  Now  when  did  you  first  have  any  dealings 
with  Dulien  Steel  Products  of  California,  Inc.,  or 
Dulien  Steel  Products,  Inc.?  In  America  we  say 
*'Inc."  for  incorporated,  abbreviated. 

A.    Yes,  I  understand. 

Q.  But  I  shall  hereafter  refer  to  any  or  aU  of 
them  as  Dulien.  [191] 

A.  On  July  11  I  was  notified  that  Dulien  Steel 
Products,  Inc.,  or  Dulien  Steel  Products,  Inc.,  of 
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California,  had  some  barbed  wire  for  sale.   Then  I 

was  at  Dulien's  office  in  the  afternoon  of  July  11, 

1946. 

Q.     With  whom"? 

A.     With  Mr.  Arturo  Rendon,  of  Colombia. 

Q.  Who  else  was  present  then  and  there  ?  What 
other  persons  were  present  then  and  there  at 
Dulien's  office  on  the  afternoon  of  July  11,  1946? 

A.  One  Mr.  Stinson,  one  Mr.  Cuthill — they  are 
supposed  to  be  agents,  sales  agents,  for  Dulien. 

The  Court:  Were  they  the  ones  who  took  you 
there? 

The  Witness :     Yes,  sir. 

Then  at  Dulien 's  office  I  saw  Mr.  Grinstein,  who 
confirmed  to  me  that  they  had  some  barbed  wire 
for  sale,  and  I  inquired  about  the  quality  and  the 
quantity,  the  location,  and  Mr.  Grinstein  told  me 
that  the  barbed  wire  consisted  of  one  lot  of  2700 
tons,  half  galvanized,  half  black,  coming  from  Hono- 
lulu, Hawaii.  ' 

I  inquired  about  the  quality  and  the  samples.  Mr. 
Grinstein  took  me  out  of  the  office  in  an  open  yard 
and  show  me  a  lot,  small  lot,  maybe  a  hundred  coils 
of  barbed  wire,  black,  covered  with  grease,  and  told 
me  that  the  barbed  wire,  the  black  barbed  wire, 
coming  from  Honolulu,  will  be  equal  to  that  barbed 
wire  he  showed  me.  [192] 

Mr.  Dasteel:  If  your  Honor  please,  I  move  to 
strike  the  testimony  of  the  witness  on  the  grounds 
that  there  is  being  attempted  to  be  offered  by  plain-' 
tiff  parol  testimony  to  change  the  terms  of  a  written 
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contract.  I  refer  your  Honor  to  the  case  of  United 
Iron  Works  v.  Outer  Harbor  Dock  and  Wharf 
Company.  It  is  Cal.  168,  page  81.  I  will  just  read 
the  syllabus  here. 

**  Parol  Evidence  of  Warranty  in  Case  of 
Written  Contract. 

^^  Where  the  parties  have  reduced  to  writing 
what  appears  to  be  a  complete  and  certain 
agreement,  importing  a  legal  obligation,  it  will, 
in  the  absence  of  fraud,  accident,  or  mistake, 
be  conclusively  presumed  that  the  writing  con- 
tains the  whole  of  the  agreement  between  the 
parties,  and  parol  evidence  of  prior,  contem- 
poraneous or  subsequent  conversations,  rep- 
resentations, or  statements  will  not  be  received 
for  the  purpose  of  adding  to  or  varying  the 
written  instrument.  If,  therefore,  such  a  writing 
exists  between  the  parties,  and  it  contains  no 
warranty  at  all,  no  warranty  can  be  added  by 
parol;  if  it  contains  a  warranty  of  some  kind 
or  to  some  extent,  parol  evidence  will  not  be 
admitted  to  extend,  enlarge,  or  modify  that 
which  the  writing  specifies.''  [193] 

And  the  court  in  this  case  upheld  the  objection 
that  the  testimony  should  not  have  been  admitted, 
that  it  was  inadmissible. 

I  have  another  case  more  up  to  date,  in  Cal.  App. 
90,  Second  Series.  I  can  go  into  it  at  greater  length, 
but  I  presume  that  I  have  offered  the  court  enough 
law  to  show  that  any  evidence  regarding  the  condi- 
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tion,  statements  made  prior  to  the  time  this  trans- 
action was  entered  into,  at  the  time  or  afterwards, 
is  inadmissible  due  to  the  reasons  I  have  just  set 
forth  to  the  court. 

Mr.  Diether:  If  the  court  please,  I  would  like 
to  object  to  it  and  ask  that  it  be  stricken  on  the 
grounds  that  it  is  not  responsive  to  the  question. 
The  witness  was  merely  volunteering. 

I  also  want  to  join  in  Mr.  Dasteel's  objection.  I 
think  that  the  rule  is  well  settled  in  California  that 
all  preliminary  negotiations  prior  to  the  entering 
into  a  contract  are  merged  in  the  contract  itself  and 
consequently  none  of  the  preliminary  negotiations 
or  representations  may  be  shown  in  the  absence  of 
fraud,  and  no  fraud  is  alleged  in  this  case.  I  think 
that  the  court  should  admonish  the  witness  not  to 
volunteer,  but  to  merely  answer  the  questions  as 
they  are  propounded  to  him  by  counsel. 

The  Court:  Your  objection  on  the  ground  that 
the  answer  is  not  responsive  is  overruled.  [194] 

Do  you  wish  to  be  heard  on  the  other,  Mr.  Bunn  ?    i 

Mr.  Bunn :  Your  Honor,  please,  my  understand- 
ing is  that  when  representations  are  made  constitut- 
ing inducement  to  the  execution  of  a  contract,  the 
inducement  thereby  becomes  a  part  of  the  contract, 
and  we  have  set  out  here  fully 

The  Court:  The  objection  is  overruled.  The  mo- 
tion to  strike  is  denied. 

Mr.  Diether:  May  it  be  understood  that  if  any 
further  conversation  is  elicited  from  this  witness 
with  respect  to  preliminary  negotiations  between 
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Mr.  Diilien  and  Mr.   Londono  that  they  may  be 

subject  to  the  same  objection"? 

Mr.  Dasteel:  And  I  would  like  to  add  to  that, 
any  negotiations  or  conversations  regarding  the 
merchandise  purchased  on  this  contract  at  the  time 
or  afterwards,  •  that  we  object  to  it. 

The  Court:  You  may  be  deemed  to  have  your 
objections  to  each  and  every  question  which  goes  to 
elicit  such  information  without  repeating  them,  and 
the  ruling  will  be  the  same. 

Q.  (By  Mr.  Bunn) :  Now,  Mr.  Londono,  on  that 
occasion  at  Dulien^s  office,  will  you  proceed  with  the 
balance,  if  any,  of  any  conversation  which  you  had 
then  with  Mr.  Grinstein"? 

A.     Yes.   After 

Mr.  Dasteel:     Was  this  on  July  11?  [195] 

Mr.  Bunn:     This  was  on  July  11. 

The  Witness :  On  July  11,  after  I  saw  the  black 
wire,  I  required  some  samples. 

The  Court :  What  was  the  condition  of  the  black 
wire '? 

The  Witness :     It  looked  good,  good  wire. 

The  Court:     Was  it. rusty? 

The  Witness:  No,  good  wire,  covered  with 
grease,  not  rusty. 

And  Mr.  Grinstein  offered  me  to  give  me  some 
samples  of  that  wire,  and  I  inquired  about  the  qual- 
ity of  galvanized  wire. 

Q.  (By  Mr.  Bunn)  :  Did  he  show  you  any  gal- 
vanized wire? 

A.     Yes,  he  shov/ed  me  several  coils,  he  had  small 
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coils  of  galvanized  wire,  and  he  told  me  that  the 
quality  and  the  gauge  would  be  equal  to  the  wire 
coming  from  Honolulu.  As  galvanized  wire  is  sold 
as  a  standard  thing,  I  don't  require  samples. 

Q.     I  beg  your  pardon? 

The  Court:  He  said,  as  galvanized  wire  is  sold 
standard,  I  did  not  require  samples. 

Mr.  Bunn:     Thank  you. 

The  Witness:  After  that  conversation,  after  I 
saw  the  wire,  I  agree  with  Dulien  to  buy  from  him 
2,700  tons  of  barbed  mre.  [196] 

The  Court:    Did  he  give  you  samples? 

The  Witness:  The  next  day.  I  agreed  to  buy 
2,700  tons  of  barbed  wire,  half  galvanized,  half 
black,  and  it  was  late  on  the  11th,  and  I  offered  to 
come  back  the  next  day  to  complete  the  transactionj 
That  was  all  our  conversation  in  the  11th  of  July 

of  1946. 

Q.  (By  Mr.  Bunn)  :  Was  anything  said  about 
what  you  were  going  to  do  with  the  barbed  wire  ? 

A.  We  mentioned  that  the  barbed  wire  wa? 
destined  to  go  to  Colombia,  South  America,  and 
I  told  Mr.  Grinstein,  I  am  from  Colombia  and  tht 
reason  I  buy  the  wire  is  to  ship  the  wire  tci 
Colombia. 

Q.  Is  that  all  the  conversation  as  you  remem 
ber  it?  A.    In  essence,  yes. 

Q.  Now,  what  did  you  do  then?  Come  back  t( 
Los  Angeles,  to  downtown? 

A.  Yes,  I  came  to  Los  Angeles,  downtown,  anc 
in  the  morning  of  the  12th 
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Q.  Let  me  get  to  that.  Did  you  have  any  con- 
tact with  Mr.  Grinstein  on  July  12? 

A.  Yes,  in  the  morning  of  July  12  I  again  was 
at  Dulien's  office. 

Q.     With  whom? 

A.     Mr.  Arturo  Rendon.  [197] 

Q.  And  with  the  other  two  gentlemen  you 
named  ? 

A.  I  don't  remember — yes,  they  were  present, 
because  they  were  there  trying  to  get  a  commission 
from  Dulien  for  the  sale  of  the  wire. 

The  Court:  You  mean  Mr.  Stinson  and  Mr. 
Cuthill? 

The  Witness:     Yes,  sir. 

Q.     (By  Mr.  Bunn) :     What  time  was  that? 

A.     It  was  around  10 :00  o'clock. 

Q.     At  Dulien 's  office? 

A.     Between  10:00  and  11:00  o'clock. 

Q.     At  Dulien 's  office?  A.     Yes,  sir. 

Q.  Who  was  there  from  Dulien 's  establishment 
then,  what  person? 

A.  (Through  Interpreter)  :  I  saw  Mr.  Grinstein 
and  Mr.  Stanley  the  first  time,  and  a  few  minutes 
later  Mr.  Dulien  himself  come  to  the  office. 

Q.  Now  will  you  first  tell  us  what  conversation, 
if  any,  took  place  between  you  and  Mr.  Grinstein 
before  Mr.  Dulien  came  in  to  the  group  ? 

A.  I  required  the  samples,  the  cut  samples,  from 
Mr.  Grinstein,  and  he  got  me  the  samples  at  that 
time,  before  they  say  that  they  will  write  the  con- 
tract, and  suggest  for  me  to  wait  for  Mr.  Dulien, 


\ 


352  Citizens  N.T.&S.  Bank  of  L.  A. 

(Testimony  of  J.  B.  Londono.) 

who  was  coming  from  his  house  [198]  to  the  office. 

Then  w^e  waited  until  Mr.  Dulien  come  to  the  office. 

Q.  Did  you  see  the  contract  before  Mr.  Dulien 
came? 

The  Court:     Contract? 

Mr.  Bunn:  He  said  they  told  him  they  would 
prepare  a  contract.    That  is  his  last  answer. 

The  Witness:  Yes,  but  in  order  to  sign  the  con- 
tract I  remember  we  waited  for  Mr.  Dulien. 

The  Court :    Did  he  give  you  the  samples "? 

The  Witness:     Yes,  Mr.  Grinstein  did. 

The  Court:    Where  are  they  now? 

The  Witness:    I  have  the  samples. 

The  Court :    You  have  them  ? 

The  Witness:    Yes. 

The  Court:    Here? 

The  Witness:     Yes,  sir. 

The  Court :    Very  well. 

The  Witness:  Would  you  like  to  see  the  sam- 
ples? 

Mr.  Bunn:  Just  a  moment.  We  will  come  to 
that.  Gentlemen,  I  am  about  to  show  the  witness 
the  signed  duplicate  original  of  my  document  No.  2. 

The  Court:  No.  2  for  identification,  which  is 
Exhibit  A  in  your  complaint  ? 

Mr.  Bunn:  Yes,  your  Honor,  dated  July  12, 
1946. 

Q.  Mr.  Londono,  did  you  ever  see  that  document 
before?  [199]  A.    Yes. 

Q.     When  first  and  where? 
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A.  At  Dulien's  office,  July  12,  1946,  about  11:00 
o  'clock. 

Q.  Did  you  see  that  document  before  or  after 
you  were  given  samples  of  wire,  cuttings  ? 

A.    I  saw  the  contract  after  I  got  the  samples. 
I      Q.    Now,  do  you  now  have  in  your  possession 
the  cuttings  of  wire,  the  samples,  that  were  given 
you?  A.    Yes,  I  have. 

Mr.  Bunn:  Gentlemen,  shall  I  pass  these  things 
around  before  I  offer  them? 

Mr.  Hubert  Morrow:     Have  you  offered  No.  2? 

Mr.  Bunn:     I  haven't  offered  it  yet. 

The  Court:     It  is  2  for  identification. 

Q.  (By  Mr.  Bunn) :  Are  those  the  samples 
there?  A.     (Examining  samples) :     Yes. 

Q.     How  many  are  there  ? 

A.     Seven  pieces  of  wire. 

Q.    Who  gave  them  to  you? 
I     A.    Mr.  Grinstein  of  Dulien's  office. 

Q.  Mr.  Londono,  where  have  they  been  since 
that  time  ? 

A.  I  had  these  samples  with  me  from  July  11, 
1946,  [200]  until  I  came  to  you  one  day  in  August, 
1946. 

The  Court :     And  you  have  had  them  ever  since  ? 

Mr.  Bunn:  I  have,  your  Honor,  since  they  were 
delivered  to  me.  I  have  had  them  in  my  office. 
They  were  never  taken  out  of  my  office. 

Q.  Mr.  Londono,  were  they  while  in  your  pos- 
session treated  with  anything  at  all  A.     No. 
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Q.  Did  you  deliver  them  to  me  exactly  as  they 
were  delivered  to  you? 

A.    Yes,  sir.  They  are  in  the  same  paper. 

Q.  What  kind  of  wire  are  those  cuttings,  Mr. 
Londono?  A.    It  is  good  wire,  Mr.  Bunn. 

Q.    Black  or  galvanized?  A.    Black. 

The  Court:  Are  those  12  or  12.5  guage,  2 
strand? 

The  Witness:    Yes,  sir. 

The  Court:     And  4  point  barbs? 

The  Witness :     Yes,  sir,  they  are. 

The  Court:     Spaced  at  3  and  4  inches  apart? 

The  Witness :     Yes,  sir. 

Q.  (By  Mr.  Bunn)  :  Do  they  now  appear  to  you 
to  be  in  the  exact  condition  except  for  being  nearly 
four  years  older  than  they  were  when  you  got  them  ? 

A.     They  look  equal. 

Mr.  Diether :     I  didn't  hear  that. 

The  Court :     It  looks  equal. 

The  Witness:     Yes,  sir. 

Mr.  Bunn:  The  plaintiff  offers  these  cuttings 
of  barbed  wire  as  plaintiff's  exhibit 

The  Court:  No.  36.  Exhibit  36  will  be  the 
number. 

Mr.  Diether :     Of  the  barbed  wire  ? 

The  Court :     Of  the  barbed  wire. 

Mr.  Diether :  May  I  object  before  it  is  received 
in  evidence? 

The  Court:     Yes,  surely. 

Mr.  Diether:  Your  Honor  please,  in  support  of 
the  same  objection  that  I  made  previously,  namely, 
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that  all  the  preliminary  negotiations  relative  to  the 
purchase  of  this  wire  were  merged  in  the  contract 
in  view  of  the  fact  that  in  the  written  contract  no 
reference  is  made  to  any  samples,  I  think  that  they 
are  therefore  incompetent,  irrelevant  and  immaterial 
and  not  involved  in  any  issue  in  connection  with 
the  cause  of  action  against  the  bank. 

Mr.  Dasteel:  Your  Honor,  was  Plaintiff's  Ex- 
hibit 2  simply  offered  for  identification  or  offered 
in  evidence  %  That  is  the  contract. 

The  Court :  He  has  not  yet  offered  it  in  evidence. 
It  is  marked  for  identification  only.  [202] 

The  objection  is  overruled.  No.  36  is  received  in 
evidence. 

(The  samples  of  barbed  wire  referred  to 
were  received  in  evidence  and  marked  as  Plain- 
tiff's Exhibit  No.  36.) 

Q.  (By  Mr.  Bunn)  :  Now,  Mr.  Londono,  after 
those  cuttings  of  wire  were  handed  you  by  Mr. 
Grinstein,  what  conversation,  if  any,  was  had  be- 
tween you  and  him  and  who,  if  any  other  person, 
was  present '^ 

A.  When  I  got  the  samples  of  the  wire  and  the 
contract  it  was  ready  to  sign,  Mr.  Dulien  he  was  in 
the  office  and  I  asked  Mr.  Dulien — Mr.  Grinstein 
told  me  the  day  before  that  Mr.  Dulien  saw  the 
wire  in  Honolulu — then  I  asked  Mr.  Dulien  in  per- 
son, ''How  is  the  quality  of  the  wire'?"  and  he  told 
me  that  the  wire  is  good,  he  saw  the  wire  in  Hono- 
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lulu,  and  he  would  like  to  buy  an  additional  50,000 

tons  of  the  same  wire. 

At  the  same  time  Mr.  Grinstein  told  me  that  they 
bought  the  wire  from  the  government  at  the  price 
of  $28  per  ton  in  Honolulu.  I  believe  that  is  all  Mr. 
Dulien  say  to  me,  and  I  signed  the  contract. 

The  Court :     And  Mr.  Grinstein  ? 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Bunn)  :  Did  you,  yourself,  have 
any  actual  part  in  the  [203]  preparation  of  the 
contract?  A.     I  signed  my  name. 

Mr.  Bunn:     Now,  if  I  may  have  that  document. 

(The   document  referred  to   was   passed  to 
counsel.) 

Q.  (By  Mr.  Bunn) :  Now,  I  show  you  this 
document  marked  No.  2  for  identification  and  ask 
you,  is  that  the  contract  you  signed? 

A.     Yes,  it  is.  That  is  my  signature  here. 

Q.  Your  signature  is  one  of  those  illegible  signa- 
tures, isn't  iti 

A.     Yes,  but  I  know  it  is  mine. 

Q.  Did  you  see  the  aflSxing  of  the  signature,  E. 
S.  Grinstein,  to  that  ?  A.     Yes,  I  saw  it. 

Q.     You  saw  him  sign  it?  A.     Yes,  sir. 

The  Court:  Was  Mr.  Dulien  present  when  he 
signed  it? 

The  Witness :     Yes,  he  was  present. 

On  the  reverse  side  of  the  original  of  this  order 
there  is  a  stipulation  about  the  commission  Dulien 
paid  to  the  agents. 
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Q.  (By  Mr.  Bunn)  :  This  is  the  one  that  was 
delivered  to  you'?  A.     Yes. 

The  Court:  Did  you  sign  the  reverse  side, 
too?  [204] 

The  Witness:     I  don't  think  so,  your  Honor. 

Mr.  Bunn:  May  I  see  the  original,  Mr.  Dasteel, 
since  it  has  been  brought  into  the  testimony  *? 

(The   document  referred  to  was   passed  to 
counsel.) 

The  Court :  The  record  will  show  that  Mr.  Das- 
teel has  handed  Mr.  Bunn  a  document. 

Mr.  Bunn:  Yes.  Have  you  seen  this*?  I  haven't 
seen  it  until  today. 

(Counsel  examining  document.) 

Mr.  Dasteel:  Will  you  draw  attention  to  the 
writing  on  the  back,  which  has  nothing  to  do  with 
the  transaction  or  the  case  or  the  issues  between 
the  plaintiff  and  the  defendant  here  or  any  of 
them'? 

I  might  say,  for  the  benefit  of  the  court,  while 
counsel  is  reading  that,  that  the  endorsement  on  the 
back  there  is  simply  an  agreement  to  pay  to  two 
people  a  commission  for  the  finding  of  the  pur- 
chaser. 

The  Witness:  Yes,  I  saw  them  sign  it.  I  have 
memory  of  the  fact  at  this  time. 

*     *     * 

Q.  (By  Mr.  Bunn)  :  Now,  Mr.  Londono,  the 
document   [205]    marked   No.   2 — that  is   the  sale 
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order — was  that  delivered  to  you?  A.    Yes. 

Q.     On  the  occasion  of  July  12  *?  A.    Yes. 

Q.  Now,  did  you  at  that  same  conference  see  the 
other  duplicate  original,  that  is,  this  one  ? 

The  Court:     Mark  that  2-A  for  identification. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  2-A  for  identification.) 

The  Witness :     Yes,  sir. 

Q.  (By  Mr.  Bunn) :  Did  you  see,  at  that  time, 
anything  being  written  or  that  had  been  written  on 
the  back  of  2-A'?  A.    Yes. 

Q.  Was  any  or  all  of  what  now  appears  on  the 
back  of  2-A  put  on  there  in  your  presence  ? 

A.     Yes,  sir.  It  was  signed  in  my  presence. 

The  Court:     Any  or  alH  Was  all  of  it  on  there? 

Q.  (By  Mr.  Bunn):  What  portion  of  it  was' 
put  on  there  in  your  presence  ?  i 

A.  I  was  present  when  it  was  signed,  and  II 
remember  it  was  the  full  printing  here. 

Q.     What  about  this  pencil  notation  here?  [206] 

A.     No,  just  the  signature  and  the  printed  part. 

Q.     The  typing,  you  mean  ?  A.    Yes. 

Q.  Was  Mr.  Grinstein's  signature  put  on  there, 
in  your  presence  ?  A.    Yes,  it  was. 

Q.     And  the  signatures  of  Cuthill  and  Stinson 

A.     Yes,  sir. 

Q.  But  you  were  not  involved  in  that  transac- 
tion, were  you  ?  A.     No. 

Mr.  Bunn:  We  offer  Exhibits  2  and  2-A  as 
Plaintiff's  exhibits. 
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Mr.  Dasteel :  If  your  Honor  please,  now  that  the 
contracts  have  been  offered  in  evidence,  I  wish  to 
renew  my  objections  to  them  on  the  grounds,  and 
to  strike  all  testimony  that  has  been  offered  by  this 
witness  prior  to  the  offering  of  these  documents, 
on  the  grounds  that  it  was  offered  for  the  purpose 
of  changing  the  terms  of  a  written  document.  I 
have  a  further  authority  here,  the  case  of  El  Zarape, 
etc..  Factory  v.  Plant  Food  Corp.,  in  90  C.  A. 
(2d) — and  this  is  in  February,  1949;  a  recent  case — 
and  I  will  just  read  part  of  the  syllabus. 
Mr.  Laven :  What  is  the  page  number  *? 
Mr.  Dasteel :     Page  336.  [207] 

'^  Since  the  parol  evidence  rule  is  not  a  rule 
of  evidence  but  of  substantive  law,  if  evidence 
of  conversations  and  negotiations  preceding  or 
contemporaneous  with  the  execution  of  a  writ- 
ing is  admitted,  such  evidence  has  no  legal 
force  and  must  be  ignored. ' ' 

Mr.  Bunn:     We  are  not  attempting  to  vary  the 
'terms  of  the  contract,  but  to  show  the  inducement 
'by  which  the  contract  was  entered  into. 
i     The  Court :     The  motion  to  strike  is  denied. 

Mr.  Diether:  May  I  also  object  on  the  same 
ground  that  Mr.  Dasteel  has  just  stated.  My  pre- 
vious objection  may  have  been  premature  in  that 
.the  contract  had  not  then  been  offered  in  evidence. 
t  I  would  like  to  call  your  Honor's  attention  to  a 
further  case  which  holds  that  whatever  the  pre- 
lliminary  proposals  may  have  been  they  were,  of 
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course,  merged  in  the  written  agreement  and  could 
not  be  given  effect  to  add  to,  alter  or  modify  its 
plain  terms. 

That  is  the  case  of  Brown  v.  Fletcher  Aviation 
Corp.,  67  C.  A.  (2d)  at  855,  at  page  860.  Petition 
for  hearing  in  the  Supreme  Court  was  denied. 

We  believe  that  all  these  preliminary  conferences 
and  negotiations  between  Mr.  Londono  and  Mr. 
Dulien  were  merged  in  this  written  contract,  which 
has  been  offered  in  evidence,  [208]  and  therefore 
cannot  be  used  to  vary  the  terms  of  that  agreement. 

I  move,  at  this  time,  to  strike  all  of  the  testimony 
of  this  witness  heretofore  elicited  which  goes  to 
that  preliminary  proposal  other  than  those  that  are 
incorporated  in  the  contract  itself. 

The  Court:  The  motion  to  strike  is  denied  on 
the  grounds  suggested  by  coimsel,  and  in  addition 
to  that,  the  document  is  not  plain  as  to  its  terms. 

Mr.  Dasteel:  If  your  Honor  please,  I  wish  to 
crave  the  indulgence  of  the  court,  and  I  appreciate 
the  court's  patience  in  this  matter,  but  this  is  a 
very  important  matter  to  the  defendant  Dulien,  thie 
particular  matter  that  we  have  objected  to,  and  i 
wonder  if  the  court  would  indulge  me  a  little  fur 
ther  by  giving  some  indication  for  its  ruling  anc 
in  not  granting  the  motion  to  strike  the  evidence 

The  Court:  I  just  did.  I  said,  in  addition  t( 
the  grounds  assigned  by  Mr.  Bunn,  the  document  ii 
not  plain  as  to  its  terms  concerning  the  conditioi 

of  the  wire. 

Mr.  Bunn :     Shall  I  proceed  ? 
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The  Court:    Yes. 

Mr.  Bunn :     Are  you  through  % 

The  Court :  It  is  not  plain  because  it  is  not  plain 
what  is  meant  by  ^^as  purchased  by  seller  from 
Interior  Department.''  When  was  it  purchased,  40 
years  before "?  Five  years  [209]  before  *?  Ten  min- 
utes before?  How  are  you  going  to  explain  that 
unless  you  have  it  by  oral  conversations  or  evidence  ? 

Mr.  Dasteel :  That  was  the  duty  of  the  buyer  to 
ascertain  at  the  time.    The  buyer  has  a  duty 

The  Court:  And,  moreover,  the  phrase,  '^as  pur- 
chased by  seller  from  Interior  Department,"  I  real- 
ize what  your  contention  is,  you  set  them  up  in 
documents  which  have  previously  been  filed,  but  I 
do  not  know — I  will  not  say  that  I  do  not  know — 
I  will  say  this,  that  the  document  is  not  clear  as 
to  whether  or  not  the  condition  of  the  wire  as 
purchased  is  the  same  as  at  the  time  of  the  pur- 
chase, at  the  present  time,  and  so  on. 

Mr.  Dasteel :  I  was  about  to  say  that  that  would 
be  attempting  to  read  something  into  the  contract 
that  isn't  there,  your  Honor. 

The  Court :  No.  I  am  just  saying  that  an  addi- 
tional ground  is  that  it  is  not  plain  what  is  meant 
by  the  document. 

Proceed. 

Q.  (By  Mr.  Bunn)  :  Mr.  Londono,  you  said,  I 
believe,  that  certain  coils  or  rolls  of  galvanized  wire 
were  shown  you  at  Dulien's  yard.  A.    Yes. 

Q.     Was  that  on  the  11th  or  the  12th  ? 

A.     On  the  11th.  [210] 
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Q.  What  was  the  apparent  quality  of  that  gal- 
vanized wire  that  thev  then  showed  vou  ? 

A.  Brand  new  wire,  it  looked  white,  galvanized 
white. 

Mr.  Dasteel:  Just  a  minute,  if  your  Honor 
please.  The  witness  has  already  offered  in  evidence 
the  samples  which  he  claims  were  samples  of  the 
wire. 

Mr.  Bmm :     Of  black  wire. 

Mr.  Dasteel :  Of  black  wire,  and  he  said  that  he 
didn't  see  any  galvanized  wire  before. 

The  Court:  Xo,  he  said  he  saw  several  coils  of 
galvanized  wire. 

Mr.  Dasteel:  He  said  he  didn't  get  any  samples 
of  it. 

The  Court:  He  said  he  did  not  get  any  samples 
of  it.  His  question  is,  however,  what  did  the  wire 
look  like  that  he  saw,  and  he  has  just  answered,  it 
looked  like  brand  new  wire,  white  galvanized  wire. 

Q.  (By  Mr.  Bmm)  :  Mr.  Londono,  in  the  con- 
versation with  Mr.  Grinstein  on  the  11th,  was  there 
anything  said  about  the  method  by  which  you  would 
pay? 

Mr.  Dasteel:  I  object  to  that  as  being  incorpo- 
rated in  the  contract  itself,  specifying  the  terms  of 
payment. 

The  Court:     Overruled. 

Q.     (By  Mr.  Bunn)  :    You  may  answer.   [211] 

A.  Yes.  I  offered  Mr.  Grinstein  to  open  the  next 
day  one  credit  for  $160,000  money  that  I  am  sup- 
posed to  have  at  the  bank  with  letter  coming  from 
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Colombia,  or  in  my  hands  from  Colombia,  and  addi- 
tional credit  for  $128,000  a  few  days  later. 

Q.  Was  there  any  conversation  on  that  subject 
with  Mr.  Dulien  on  the  12th? 

Mr.  Dasteel:  May  I  ask,  are  you  asking  if  this 
statement  he  has  just  made  was  made  on  the  12th? 

Mr.  Bunn:  No,  he  said  that  was  made  on  the 
11th. 

Q.  Was  any  conversation  on  that  subject  had  on 
the  12th  when  Mr.  Dulien  was  there  ? 

A.  Yes,  it  was  confirmed,  the  same  conversation 
the  day  before  about  the  form  of  the  payment,  that 
is,  letter  of  credit  for  $160,000  the  next  day,  and  the 
other  letter  of  credit  for  $128,000  a  few  days  later. 

Q.  Was  anything  said  about  the  time  of  arrival 
of  the  ship,  the  time  of  the  arrival  of  the  ship  bear- 
ing the  wire  ? 

A.  It  was  said  that  the  wire  is  coming  from 
Honolulu  and  supposed  to  be  arriving  in  Los  An- 
geles on  the  22nd  of  July. 

Q.  Now,  do  you  think  of  anything  else  in  the 
conversation  of  the  12th  ? 

A.     In  essence,  no,  Mr.  Bunn.  [212] 

Q.  Speak  as  loudly  as  you  can.  Remember  you 
are  talking  to  that  wall  back  there. 

Where  did  you  go  from  Dulien 's  office  on  the 
12th  1 

A.  I  come  to  the  bank,  but  I  could  not  see  Mr. 
Schroeder,  I  come  to  the  bank  to  ask  for  the  credit, 
but  I  could  not  see  Mr.  Schroeder  because  he  was 
out  of  the  office.  Maybe  he  was  sick. 
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Q.     But  he  wasn't  there,  was  he?  A.     No. 

Q.  Then  where  did  you  go?  Did  you  have  these 
samples  with  you?  A.     Yes. 

Q.     Where  did  you  go? 

A.  I  went  to  some  engineers  at  Fourth  Street, 
I  remember,  a  gentleman  who  is  supposed  to  be  a 
friend  of  mine,  because  I  was  inquiring  for  some 
material. 

Q.  Don't  tell  us  any  conversation  with  that  gen- 
tleman, but  tell  us  where  you  went. 

A.  I  asked  him  to  inspect  the  wire,  to  see  the 
quality  of  the  wire  with  the  samples,  and  I  got  the 
answer  that  the  wire  is  good,  strong  enough,  usable. 

Q.  Now  when  did  you  next  have  any  communica- 
tion of  any  kind  from  Dulien  ? 

A.  The  26th  of  July  in  the  morning,  I  received 
a  letter  from  Dulien.  [213] 

Mr.  Dasteel:  Just  a  moment.  You  have  an- 
swered the  question.  Don't  volunteer. 

Mr.  Bunn :     May  I  have  No.  3  ? 

(The   document  referred  to  was  passed  to 
counsel.) 

Mr.  Bunn:  I  am  about  to  show  the  witness  this 
document 


The  Court :     No  3  for  identification. 

Mr.  Bmm :     Yes,  your  Honor. 

Q.     Have  you  seen  that  letter  before  ? 

A.    Yes. 

Q.    When  first? 

A.     In  the  morning  of  July  26  at  Room  305,  408 
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South  Spring  Street.   I  receive  this  letter  from  the 

messenger,  from  the  post  office  man. 

The  Court:  You  received  a  letter  from  the  post 
office  man? 

The  Witness:     Yes. 

Q.  (By  Mr.  Bunn)  :  Do  you  recognize  the  sig- 
nature on  that  letter'?  A.     Yes,  Mr.  Stanley's. 

Q.  You  were  by  that  time  familiar  with  his 
signature?  A.     No,  not  in  particular. 

Q.     But  you  received  that  by  the  mail  ? 

A.  Yes,  special  delivery  mail,  the  same  [214] 
day. 

Mr.  Bunn:  I  offer  No.  3  for  identification  in 
evidence  now.  The  document  itself  is  dated  the  25th. 
He  said  he  received  it  on  the  26th. 

The  Court:     Admitted. 

(The  document  referred  to  was  received  in 
s        evidence  and  marked  Plaintiff's  Exhibit  No.  3.) 

Q.  (By  Mr.  Bunn)  :  Now^  Mr.  Londono,  before 
you  received  that  letter,  had  you  received  from  any 
source  any  information  about  the  time  of  arrival  of 
the  ship  on  which  the  wire  was  coming  ? 

A.    Yes. 

Q.    When? 

A.  On  July  15th,  Monday  afternoon,  I  called 
Mattoon  and  Mr.  Mattoon  in  my  presence  called 
Matson  Navigation  Company  inquiring  for  the  ar- 
rival, the  date  of  the  arrival,  of  the  White  Squall, 
and  we  were  informed  that  the  boat,  it  was  late, 
and  for  that  reason  I 
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Mr.  Dasteel :     Just  a  moment. 

The  Court :  How  do  you  know  it  was  the  ''White 
Squair'? 

The  Witness:  Because  Dulien  told  Mr.  Rendon 
the  name  of  the  boat  and  Mattoon  &  Company  in- 
quired of  the  boat  coming  from  Honolulu  from 
Matson  Navigation  Company. 

Q.  (By  Mr.  Bunn)  :  Did  you  then  learn  when 
the  boat  would  arrive  ? 

A.  In  addition,  Mr.  Bunn,  Mr.  Gonzales  [215] 
told  us  the  name  of  the  boat  which  the  wire  is  com- 
ing on. 

Q.  Then  you  knew  before  you  got  that  letter  thati 
you  have  last  mentioned  ?  A.     Yes. 

Q.     That  the  boat  was  going  to  be  late  % 

A.    Yes. 

Mr.  Diether:  May  we  clear  up  one  thing?  Did 
he  learn  from  Mr.  Dulien  on  July  12th  that  the 
name  of  the  boat  was  the  ''White  SqualP'? 

Q.  (By  Mr.  Bunn)  :  Did  you  learn  from  Mr. 
Dulien  at  Dulien 's  office  on  July  12th  the  name  of  I 
the  ship  % 

A.  I  don't  know  if  I  knew  from  Mr.  Dulien  on 
from  Mr.  Grinstein,  but  I  remember  well  I  knewi 
from  Mr.  Gonzales  at  his  office. 

The  Court:  In  these  conversations  on  July  11th? 
and  12th,  was  the  name  of  the  boat  mentioned  ? 

The  Witness:     I  don't  remember,  your  Honor. 

Q.  (By  Mr.  Bunn)  :  Before  you  received  thisj 
last-mentioned  letter,  had  you  had  any  communica- 
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tion  from  Dulien  about  the  quantity  of  wire  being 
different  from  2700  tons  originally  mentioned? 
The  Witness :     May  I  have  that  again  ? 

(The  question  referred  to  was  read  by  the 
reporter,  as  follows :  [216] 

(^'Q.  Before  you  received  this  last-men- 
tioned letter,  had  you  any  communication  from 
Dulien  about  the  quantity  of  wire  being  differ- 
ent from  2700  tons  originally  mentioned?") 

The  Witness:     No. 

Q.  (By  Mr.  Bimn)  :  Now,  you  got  that  letter 
on  the  morning  of  July  26th?  A.    Yes. 

Q.  When  did  you  next  thereafter  have  any  con- 
tact with  Mr.  Schroeder  ? 

A.     July  26th  in  the  afternoon. 

Q.    Where?  A.    At  the  bank. 

Q.  Was  anybody  else  present  besides  you  and 
Mr.  Schroeder?  A.    Mr.  Arturo  Rendon. 

Q.  Was  any  other  person,  apparently  an  em- 
ployee of  the  bank,  present  in  the  conference  ? 

A.     No. 

Q.  Now,  will  you  tell  us  what  conversation  on 
that  occasion  ensued? 

A.  I  saw  Mr.  Stanley  of  Dulien  in  the  afternoon 
of  July  26th 

Q.    Before  you  saw  Mr.  Schroeder? 

A.    Yes,  before.  [217] 

Q.    Where  did  you  see  Mr.  Stanley? 

A.  In  the  afternoon  of  July  26th  when  I  got  the 
letter  from  Dulien  I  went  into  Dulien 's  office  and 
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asked  Mr.  Stanley — Mr.  Grinstein  was  out  of  the 
office — about  the  letter  he  wrote  me  the  day  before, 
and  he  told  that  the  wire  is  coming,  that  the  quan- 
tity will  be  reduced  in  400  tons. 

Q.     Reduced  what? 

A.  In  400  tons,  and  inquired  of  the  letter  of 
credit.  I  proposed  to  take  2,000  tons  from  the  lot 
of  2,300  tons,  and  he  told  me  that  Mr.  Grinstein  will 
come  the  same  day  to  Los  Angeles,  or  accept  from 
me  to  open  the  credit  the  next  day  for  2,000  tons 
barbed  wire,  at  $107  per  ton. 

Q.     Is  that  all? 

A.  I  insisted,  I  asked  Mr.  Stanley  if  he  can  sell 
to  me  1,000  tons  of  barbed  wire,  galvanized  wire, 
and  I  offered  to  pay  to  him  any  price  for  the  gal- 
vanized wire,  but  he  insisted  I  must  take  both,  1,000 
tons  of  galvanized  and  1,000  tons  of  black. 

Then  I  promised  to  call  Mr.  Grinstein  the  next 
day  to  deliver  the  next  day  the  letter  of  credit.: 
And  I  come  to  the  bank  and  saw  Mr.  Schroeder, 
explained  to  him  about  the  negotiations 

Mr.  Dasteel:     Just  a  moment.    I  object  to  that 

Q.  (By  Mr.  Bunn)  :  Now,  tell  us  what  was  saidi 
at  the  conversation  with  [218]  Mr.  Schroeder. 

A.     I   come   to   the   bank,    saw   Mr.    Schroeder^ 
asked  him  about — I  told  him  about  the  negotiation^ 
of  2,000  tons  barbed  wire,  and  asked  him  to  opei 
a  credit  in  favor  of  Dulien  for  $214,000. 

Q.     $214,000? 

A.  $214,000,  and  I  offered  to  him  to  use  to  col-| 
lect  the  credit  I  had  from  Colombia  for  $160,OOoJ 
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and  asked  Mr.  Schroeder  a  loan  for  $54,000  to  cover 

the  difference  between  $160,000,  my  letter  of  credit, 

and  the  price  of  the  wire  that  I  bought  from  Dulien, 

$214,000. 

Q.     What  did  Mr.  Schroeder  say? 

A.  Mr.  Schroeder  said  that  possibly  he  will 
agree,  but  he  must  contact  with  the  loan  depart- 
ment, and  he  asked  me  back  the  next  day. 

Q.  Now,  some  time  in  that  conversation  of  the 
26th,  was  anything  said  then  about  the  terms  of  the 
letter  of  credit  you  wanted,  the  conditions  % 

A.  Generally  speaking,  no,  because  we — I  noted 
the  answer  of  Mr.  Schroeder  about  the  letter  of 
credit.  He  told  me  to  come  back  the  next  day. 

Q.  All  right.  Did  you  then  later  on  the  26th 
have  any  communication  with  anybody  from  Du- 
lien's  place?  A.    No,  sir. 

Q.     Did  you  go  to  the  Harbor  on  the  26th?  [219] 

A.     No,  sir. 

Q.  Now,  what  happened  on  the  27th,  that  is,  did 
you  have  any  contact  with  the  bank  on  the  27th? 

A.     Yes,  the  27th  in  the  morning. 

Q.    What  day  of  the  week  was  that  ? 

A.     It  was  Saturday. 

Q.     Did  anybody  accompany  you  there  ? 

A.  Yes,  Mi.  Arturo  Eendon.  I  saw  Mr.  Schroe- 
der. 

Q.  Was  anybody  else  present  in  the  conversa- 
tion ?  A.    No,  not  at  that  time. 

Q.    Now,  tell  us  what  was  said. 

A.    I  asked  Mr.   Schroeder  about  my  previous 
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appointment,  and  he  accepted  to  open  me  the  credit 
on  the  condition  that  I  would  pay  to  the  bank  $160,- 
000,  the  bank  will  loan  me  $54,000,  guaranteed  with 
the  barbed  wire. 

Mr.  Bunn:     Guaranteed? 

The  Court:  By  the  barbed  wire,  guaranteed  by 
the  barbed  wire. 

The  Witness :  And  he  had  me  to  open  the  credit, 
and  we  discussed  the  commission. 

Q.  (By  Mr.  Bunn)  :  What  was  said  about  the 
commission?  A.     One-fourth  of  1  per  cent. 

Q.     Was  there  any  discussion  about  it  ? 

A.    Yes.  [220] 

Q.     What  discussion? 

A.  The  first  time  Mr.  Schroeder  asked  me  for 
one-half  per  cent,  and  I  suggested  one-fourth  per 
cent. 

Q.     For  one-half  per  cent? 

A.  Yes,  and  I  suggested,  and  he  agreed  to  col- 
lect, to  charge  me,  one-fourth  of  1  per  cent. 

Q.  Was  there  anything  else  said  about  the  terms 
or  conditions  of  the  credit? 

A.  Yes.  I  explained  to  Mr.  Schroeder  that  I 
required  a  commercial  letter  of  credit,  and  I  ex- 
plained to  him  the  documents  I  required. 

The  Court:  What  did  you  say  about  the  docu- 
ments ? 

The  Witness:     I  required  the  bill  of  lading,  an 
order  bill  of  lading,  negotiable  bill  of  lading,  on 
board,  freight  prepaid,  and  clean  bill  of  lading, , 
commercial  invoice,  insurance  certificate.    We  dis- 
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cussed  about  the  insurance,  and  Mr.  Schroeder 
called  his  secretary,  made  the  application  for  letter 
of  credit,  called  his  secretary  and  dictated  the  let- 
ter of  credit. 

Q.  (By  Mr.  Bunn) :  Did  you  hear  the  dicta- 
tion? A.    Yes,  sir.  It  was  very  close  to  me. 

Q.    Any  further  conversation  then  ? 

A.  Yes.  Mr.  Schroeder  asked  me  about  when  I 
will  pay  the  bank  the  money,  the  $54,000,  and  I 
offered  Mr.  [221]  Schroeder  to  require  the  credit 
from  Colombia. 

Then  I  signed  the  application  for  letter  of  credit, 
and  several  minutes  later  I  got  the  letter  of  credit 
from  the  bank.  I  delivered  to  Dulien  in  person,  to 
Mr.  Grinstein 

Q.    Just  a  minute,  please,  sir. 

Mr.  Clerk,  may  I  have  original  No.  4  and  No.  5  ? 

(The  documents  referred  to  were  passed  to 
counsel.) 

Mr.  Bunn:  I  am  about  to  hand  the  witness 
document  No.  4  for  identification. 

Q.  Mr.  Londono,  have  you  seen  that  document 
before  ? 

A.  Yes.  I  signed  the  document  on  the  27th  of 
July  at  the  Citizens  National  Bank  office. 

Q.    That  is  your  signature?  A.    Yes,  it  is. 

Mr.  Bunn:  We  offer  as  Plaintiff's  Exhibit  No.  4 
in  evidence  now,  the  application  for  letter  of  credit. 

The  Court:    This  is  the  original? 

Mr.  Diether :     That  is  correct. 
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The  Court:     Very  well. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Plaintiff's  Exhibit  No.  4.) 

Q.  (By  Mr.  Bunn)  :  Mr.  Londono,  at  that  time 
did  you  sign  anything  on  the  back  of  that  docu- 
ment? [222]  A.     No. 

The  Court :     Nor  did  you  sign  a  copy  ? 

The  Witness:     I  don't  remember. 

Mr.  Bunn :     We  are  trying  to  find  it. 

You  have  the  original  guarantee.  May  I  have  it? 

Mr.  Diether :     All  right. 

Mr.  Bunn:  Mr.  Diether,  I  have  a  photostatic 
copy  but  I  don't  have  the  original. 

Mr.  Diether :     I  have  the  original. 

(The   document  referred   to   was  passed  to 
counsel.) 

Q.     (By  Mr.  Bunn)  :     Now,  Mr.  Londono 

I  am  showing  the  witness,  gentlemen,  the  docu- 
ment not  heretofore  numbered  in  my  exhibits,  being 
a  carbon  copy  of  irrevocable  credit  No.  3645,  dated 
July  27,  1946,  on  the  back  of  which  appears  an 
original  signature  of  Mr.  Londono. 

Number  4  has  been  admitted,  has  it  not? 

The  Court :     Number  4  is  admitted. 

Mr.  Bunn:     The  application  for  letter  of  credit? 

The  Court:  Yes.  You  can  mark  that  4-A  for 
identification. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  4-A  for  identification.) 
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Mr.  Hubert  Morrow:  May  I  be  clear  on  that? 
That  is  a  copy  of  the  application  ?  [223] 

Mr.  Bunn :  No,  sir,  this  is  a  copy  of  the  original 
credit,  but  on  the  back  of  that  copy 

The  Court:  Just  a  moment.  Number  4  is  the 
original  application? 

Mr.  Bunn :     Yes,  sir. 
I     The  Court:     That  is  a  copy  of  the  application? 
I    Mr.  Bunn:     No,  sir.   This  is  a  copy  of  the  letter 
of  credit,  but  on  the  back  of  this  copy  is  an  original 
signature  that  I  want  now  to  introduce. 

Mr.  Hubert  Morrow:  To  keep  the  record 
straight,  shouldn't  that  be  5-A?  It  is  a  copy  of  the 
letter  of  credit. 

The  Court:     Yes. 

Mr.  Bunn :     I  think  it  should  be. 

Mr.  Diether:  That  document  that  counsel  has 
just  referred  to  is  a  document  which  is  commonly 
referred  to  as  the  letter  of  credit  guarantee,  and 
which  is  the  same  document  as  I  referred  to  in  my 
opening  statement. 

The  Coiirt :  Number  4  is  the  application  for  com- 
mercial letter  of  credit,  unsigned  on  the  back. 

Mr.  Diether :     That  is  correct. 

The  Court:     Then  No.  5 — we  do  not  have  No.  5. 

Mr.  Bunn:  We  don't  have  it  yet  because  I  have 
to  put  them  in  in  order  here. 

The  Court :    Where  is  No.  5  ?  [224] 

Mr.  Bunn :     I  have  it  right  here. 

The  Court:     The  original? 
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Mr.  Bunn :  Yes,  sir,  but  before  No.  5  is  offered, 
the  writing  on  the  back  of  4- A 

The  Court:  That  is  No.  5-A  now.  We  will 
change  it  to  5-A. 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  No.  5-A  for  [225]  identifica- 
tion.) 

The  Court:  It  will  be  so  marked  because  it  is 
a  copy  of  No.  5,  if  I  understand  it  correctly. 

Mr.  Bunn:     That  is  right. 

Mr.  Diether :     Yes,  your  Honor. 

Q.  (By  Mr.  Bunn)  :  Now,  Mr.  Londono,  did 
you  on  that  occasion  sign  the  writing  on  the  back 
of  this  document?  I  am  showing  you  5-A  for  identi- 
fication. A.    Yes. 

Q.    And  that  is  your  signature  there? 

A.  Yes.  And  I  marked  the  date  with  my  own 
hand. 

Q.    You  wrote  that  date  in,  July  29 

A.    July  27. 

Q.     July  27,  1946?  A.    Yes,  I  marked  that. 

Q.  And  delivered  that  or  left  it  with  Mr. 
Schroeder  ? 

A.     The  foreign  department  of  the  bank. 

Mr.  Bunn:  We  offer  that  as  Plaintiff's  Exhibit 
No.  5-A. 

The  Court:    Admitted. 

(The  document  referred  to  was  received  in 
evidence  as  Plaintiff's  Exhibit  No.  5-A.) 
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Q.  (By  Mr.  Bunn)  :  Now,  Mr.  Londono,  at  the 
same  time  was  there  issued  and  delivered  to  you 
this  No.  5  for  identification?  A.    Yes.  [226] 

Q.     Now,  that  is  the  original  letter  of  credit  ? 

A.    Yes,  it  is. 

Q.    Were  you  at  that  time  given  a  copy  of  that? 

The  Court:    A  copy  of  what? 

Mr.  Bunn :  Of  that  document,  the  original  letter 
of  credit,  No.  5,  your  Honor. 

Q.    or  were  you  just  given  the  original? 

A.  I  am  sure  about  the  original.  I  don't  re- 
member about  the  copy. 

Q.    Were  you  given  the  original  then  of  No.  5? 

A.    Yes. 

Q.  Did  any  further  conversation  then  take  place 
between  you  and  Mr.  Schroeder  then  and  there? 

A.    Not  that  I  can  remember  now. 

The  Court:  Was  the  letter  of  credit,  the  orig- 
inal letter  of  credit,  filled  out  in  the  typing  in 
your  presence  at  the  same  time  as  the  application 
was?  Did  the  girl  fill  that  out  at  the  same  time  you 
filled  the  application  out? 

The  Witness:     No,  afterwards. 

The  Court:    Immediately  afterwards? 

The  Witness:    Yes,  immediately  afterwards. 

The  Court:    Was  it  the  same  occasion? 

The  Witness:    Yes,  same  time. 

The  Court :  She  did  not  do  both  of  them  at  the 
same  time? 

The  Witness:    No.  Excuse  me.  [227] 

Mr.  Diether:    I  believe  your  Honor   stated  in 
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your  question  if  he  filled  it  out.  I  believe  his  testi- 
mony was  that  it  was  filled  out  by  Mr.  Schroeder. 

The  Court :  What  I  am  trying  to  get  at,  did  the 
girl  fill  it  out  in  his  presence  on  the  same  occasion 
as  he  has  testified  Mr.  Schroeder  had  the  girl  fill 
out  the  application. 

Mr.  Diether:     That  is  correct. 

The  Witness:    Yes. 

Q.  (By  Mr.  Bunn) :  Did  you  hear  the  dicta- 
tion? A.    Yes. 

Q.  By  Mr.  Schroeder  of  the  fill-in  for  the  letter 
of  credit?  A.    Yes,  sir,  I  did. 

Mr.  Bunn:  Now  they  both  have  been  received, 
I  believe  ? 

The  Court:  There  was  something  on  the  back 
of  one  of  these.  No.  5.  I  do  not  know  whether  you 
want  that  in  or  not. 

Q.  (By  Mr.  Bunn)  :  Now,  Mr.  Londono,  when 
the  original  letter  of  credit,  No.  5,  was  delivered 
to  you  by  Mr.  Schroeder,  did  it  contain  the  en- 
dorsement which  it  now  shows  on  its  back  ? 

A.    Of  course  not. 

The  Court:    Did  you  ever  see  that  before  now? 

The  Witness:    No,  sir.  [228] 

The  Court :    Do  you  offer  the  front  side  ? 

Mr.  Bunn:     I  offer  the  front  side,  yes,  sir. 

The  Court:     The  front  side  is  admitted. 

(The  document  referred  to  was  received  in 
evidence  as  Plaintiff's  Exhibit  No.  5.) 
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Q.  (By  Mr.  Bunn)  :  Now,  Mr.  Londono,  what 
did  you  do  with  that  original  letter  of  credit? 

A.     I  delivered  it  to  Dulien  Steel  Products. 

Q.    When?  A.    About 

The  Court:  Just  a  minute  now.  Across  the  face 
of  this  is  written  the  word  '^Exhausted." 

Mr.  Bunn:     That  I  should  have  cleared  up. 

Q.    Was  the  word  ^^ exhausted"  on  there? 

A.    No. 

Q.    When  the  original  was  delivered  to  you? 

A.  No,  sir.  I  suppose  that  is  printed  by  the 
bank  after  they  paid  the  credit. 

The  Court:  What  about  those  initials  on  the 
side  and  the  strikeout  portions? 

Mr.  Bunn:  It  is  obvious  here  that  four  lines 
of  the  printing  on  the  form  have  been  struck  out, 
and  in  each  margin  appear  the  initials  ^^W.  G.  P." 

Q.  Were  these  initials  on  there  when  the  credit 
was  [229]  given  to  you  ? 

A.  I  can't  say  because  I  don't  pay  attention  to 
that.  I  remember  the  lines,  it  was  marked. 

The  Court:     The  lines  were  stricken  out? 

The  Witness:    Yes,  they  were. 

Mr.  Bunn:  Now  this  notation  up  in  the  upper 
right-hand  corner,  ^^Defendant's  A,  P.  S.  Noon," 
gentlemen,  you  all  know  what  that  is,  do  you  not? 

The  Court:  That  is  the  notation  of  the  deposi- 
tion reporter. 

Mr.  Diether :    That  is  correct. 

The  Court:  That  is  on  a  number  of  these  docu- 
ments. 
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I  suppose  it  will  be  stipulated  that  that  was  put 
on  there  by  the  reporter,  Mr.  Noon,  when  the  depo- 
sition was  taken,  which  was  after  the  transaction? 

Mr.  Diether:     So  stipulated. 

Q.  (By  Mr.  Bunn)  :  What  did  you  do  with 
the  original  letter  of  credit? 

A.  I  went  to  Dulien's  ofi&ce  and  delivered  it  to 
Mr.  Grinstein  in  person. 

Q.     About  what  time? 

A.    About  11:00  o'clock  of  July  27. 

Q.    Which  was A.    Saturday. 

Q.     Saturday?  [230]  A.    Yes. 

Q.  Did  you  have  any  conversation  then  with 
Mr.  Grinstein?  Now  if  you  did,  tell  us  who  else 
was  there?  A.    Yes. 

Q.    Who  else  was  present,  if  anybody? 

A.     I  went  with  Mr.  Arturo  Rendon,  and  I  think 
Mr.  Stanley  was  there,  too.  I  delivered  the  credit 
to  Mr.  Grinstein.  I  said,  '^This  is  big  business  for- 
me.'^ 

Q.    Louder,  please. 

A.  I  delivered  the  letter  of  credit  to  Mr.  Grin- 
stein and  I  say  to  him  that  it  is  big  business  for 
me.  He  answered,  ''Big  business  for  me,  too."  And 
on  that  particular  time,  that  particular  occasion, 
he  told  that  they  pay  to  the  government.  Interior 
Department,  $28  per  ton  for  this  wire. 

Q.  You  said  a  while  ago  that  he  told  you  that 
on  the  27th,  you  mean  on  the  11th? 

A.  No,  it  was  on  the  27th  when  I  delivered  the 
letter  of  credit.  It  was  clear  in  my  mind.  ; 


vs.  J,  B,  Londono,  etc,  379 

(Testimony  of  J.  B.  Londono.) 

Q.    Anything  else  in  that  conversation? 

Mr.  Diether:  Just  a  moment.  May  I  move  to 
strike  that  answer  on  the  ground  that  it  is  incom- 
petent, irrelevant  and  immaterial,  as  to  what  Dulien 
may  have  paid  the  government  for  this  wire.  It 
has  no  bearing  on  the  issues  involved  in  the  case. 

The  Court :     Motion  denied.  [231] 

Q.  (By  Mr.  Bunn) :  Now,  that  brings  you  up 
to  about  Saturday  noon,  doesn't  it? 

A.    More  or  less. 

Q.  Then  where  did  you  go  Saturday  afternoon, 
July  27? 

The  Court:    You  mean  in  relation  to  this  matter? 

Mr.  Bunn:     Oh,  yes;  of  course. 

The  Witness:  After  I  delivered  the  letter  of 
credit  to  Mr.  Grinstein,  I  and  Mr.  Rendon  went 
to  have  lunch  on  the  way  to  Long  Beach  to  see 
the  wire.  We  inquired  about  the  fact  if  the  White 
Squall,  the  boat,  carried  the  wire,  if  it  was  or 
was  not  in  the  dock  at  Pier  1-A  at  Long  Beach, 
and  we  discovered  that  the  White  Squall  had  ar- 
rived. 

We  inquired  from  some  man  in  the  boat  about 
the  cargo,  about  the  wire,  and  he  told  that  no 
oflScers  were  aboard  at  that  time  and  told  us  that 
we  can't  see  nothing  because  the  hatches  were  closed. 

Then  we  went  to  Los  Angeles. 

Q.    Did  you  go  onto  the  boat  at  all? 

A.    Yes,  up  on 

Q.     On  the  deck? 

A.    I  was  looking  around  the  boat. 
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Q.    Did  you  see  any  wire  at  all  ?  A.    No. 

Q.    About  what  time  was  that?  [232] 

A.    It  was  between  2:00  o'clock  and  3:00  o'clock. 

Q.    On  Saturday  afternoon? 

A.     Saturday  afternoon. 

The  Court:     That  was  the  28th? 

Mr.  Bunn:     No,  sir,  the  27th. 

The  Witness :     The  27th. 

Q.  (By  Mr.  Bunn) :  Then  you  came  back  to 
Los  Angeles?  A.    Yes,  sir. 

Q.  Now,  the  next  day,  Sunday,  the  28th,  do  you 
of  your  own  knowledge  know  whether  or  not  there 
was  any  unloading  of  wire  on  that  day? 

A.    No. 

Q.    Where  did  you  go  on  that  day? 

A.    I  went  to  church. 

Q.    Did  you  go  to  the  dock  ?  A.     No. 

Q.  Did  you  on  that  day  see  anybody  from 
Dulien's  place  A.    No. 

Q.     Or  anybody  from  the  bank?  A.    No. 

Q.  Now  on  Monday,  the  29th  of  July,  did  you 
have  any  contact  whatsoever  with  anybody  from 
the  Citizens  Bank,  any  communication?  [233] 

A.    Yes,  on  the  29th. 

Q.    What  communication  did  you  have? 

A.  On  the  29th,  about  10:00  o'clock,  I  was  ati 
the  Hotel  Clark  and  I  had  telephone  call  from  the; 
bank.  I  identified  Mr.  Thomas  Moran  because  hei 
spoke  in  Spanish. 

Q.  Had  you  previously  talked  with  Mr.  Morai^ 
in  the  bank  at  all?  A.    Yes,  several  times. 
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Q.    You  knew  his  voice? 

A.  Yes,  Mr.  Schroeder  introduced  him  to  me 
and  I  knew  him.  I  re<Jognized  his  voice,  and  he  told 
me,  ^'This  is  Moran." 

Q.  What  were  you  engaged  in  when  the  call 
came  in  ? 

A.  I  was  in  the  bath  taking  a  shower,  I  re- 
member. 

Q.    You  answered  the  telephone? 
b   A.    Yes,  I  answered. 

Q.  Tell  us  what  Mr.  Moran  said  and  what  you 
said. 

A.  He  say  that  they  had  the  documents  from 
Dulien  but  that  there  is  some  discrepanices  be- 
tween the  requirements  of  the  letter  of  credit  and 
the  documents  because  the  documents — he  used  the 
word  ^^ documents" — showed  2300  tons  of  barbed 
wire  instead  of  2000  tons  of  barbed  wire. 

I  answered  Mr.  Moran  that  that  was  agreed  with 
Dulien  that  I  bought  2000  tons  of  barbed  wire, 
that  the  bank  is  going  to  pay  for  2000  tons.  I  say 
that  it  is  all  right  because  it  is  very  clear  that  I 
agree  with  Dulien  to  buy  just  2000  tons  of  [234] 
barbed  wire. 

Q.  Now,  give  us  all  of  the  conversation,  all  of 
that  conversation  that  you  remember. 

A.    In  essence,  that  was  the  conversation. 

Q.    Is  that  all?  A.    Yes. 

Q.    Then  what  next  occurred? 

A.  About  10  minutes  later  I  was  ready  to  leave 
because  I  had  an  appointment  with  Dr.  Olson,  I 
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had  another  telephone  call,  Mr.  Moran  again,  and 

he  asked  me  if  necessary  to  have  from  Dnlien  a 

letter  stipulating  the  fact  that  I  will  have  2000 

tons  of  barbed  wire  instead  of  2300  tons  of  barbed 

wire. 

I  say  that  it  is  not  necessary  in  my  opinion  be- 
cause it  is  a  fact  that  I  bought  from  Dulien  2000 
tons  of  barbed  wire. 

Q.    Is  that  the  whole  of  the  conversation? 

A.     In  essence,  yes. 

Q.  Was  anything  in  either  of  those  conversa- 
tions said  specifically  about  a  bill  of  lading  ? 

A.     No.  He  used  the  word  *^ documents." 

Q.  Did  he  say  anything  about — ^you  have  told 
us  everything  he  said?  A.    Yes. 

Q.     Then  what  happened? 

A.  I  went  in  to  Dr.  Olson  because  I  had  an 
appointment,  [235]  and  later  in  the  afternoon — 
I  saw  Dr.  Olson,  of  course — late  in  the  afternoon 
I  went  in  to  Long  Beach  with  Mr.  Rendon. 

Q.    Where  did  you  go? 

A.     To  Long  Beach,  to  Pier  1-A,  to  see  the  wire. 

Q.  When  you  got  there  did  you  see  anybody 
working  there? 

A.    No,  it  was  late.  Nobody  was  working  there. 

Q.    What  did  you  observe? 

A.  I  observed  a  lot  of  barbed  wire,  small  quan- 
tity, several  coils  of  barbed  wire,  on  the  dock  but 
I  could  not  identify  the  wire  or  ask  somebody  about 
which  wire  is  that  wire  because  nobody  was  in  the 
dock. 
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I  went  back  to  Los  Angeles  late  in  the  afternoon. 

Q.  Did  you  at  any  time  on  the  day  of  Monday, 
July  29,  1946,  go  into  the  Citizens  Bank? 

A.    No. 

Q.  Or  talk  with  anybody  of  the  Citizens  Bank 
except  Mr.  Moran  in  the  telephone  conversation? 

A.    No. 

Q.  Then  what  did  you  do  on  Tuesday,  the  30th — 
withdraw  that. 

Did  you  on  Monday,  the  29th,  receive  any  docu- 
ments, any  papers,  from  the  Citizens  Bank,  on 
Monday  the  29th?  A.     No.  [236] 

Q.  Or  any  other  message  from  the  Citizens  Bank 
than  the  telephone  calls  you  have  told  us  about? 

A.    No. 

Q.     Now  on  the  30th,  Tuesday,  where  did  you  go  ? 

A.  I  think  I  went  to  St.  Vincent  Hospital  for 
a  general  inspection. 

The  Court:  Anything  with  relation  to  this  case. 
Did  you  go  to  Dulien's  or  the  bank? 

The  Witness :  No,  your  Honor.  In  the  afternoon 
of  the  30th  I  went  to  Long  Beach,  Pier  1-A,  and 
Mr.  Eendon,  with  a  wire-cutter. 

The  Court:  A  pair  of  pliers,  is  that  what  he 
said? 

The  Interpreter :  A  pair  of  pliers,  yes,  sir,  wire- 
cutter. 

The  Court:    Wire-cutting  pliers? 

The  Interpreter :    Yes,  sir. 

The  Court :     Is  that  what  he  means  ? 

The  Interpreter :    Yes,  sir. 
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The  Witness:  He  took  several  samples  of  wire 
from  the  lot  in  the  dock. 

Q.  (By  Mr.  Bunn)  :  Did  you  observe  any  men 
unloading  wire  then'? 

A.  No,  because  it  was  late.  It  was  around  6:00 
o'clock.  We  went  with  Mr.  Eendon  and  Mr.  Hector 
Silva  Herrara,  a  Colombian  lawyer.  [237] 

Mr.  Hubert  Morrow:     We  can't  hear  him. 

The  Court :     Are  you  now  through  the  29th  *? 

Mr.  Hubert  Morrow:  We  would  like  to  hear 
what  happened  when  he  went  to  Long  Beach  on 
the  afternoon  of  the  29th. 

The  Court:  I  can  tell  you  what  his  testimony 
was.  He  said  that  nobody  was  working,  that  it  was 
late,  he  saw  several  coils  of  barbed  wire  on  the 
dock,  he  could  not  identify  them  as  nobody  was 
there.  From  there  on  he  did  not  go  to  the  bank 
that  day  or  he  did  not  talk  with  anybody  in  the 
bank  except  the  conversation  with  Moran. 

Mr.  Hubert  Morrow :  There  was  something  about 
some  pliers. 

The  Court:  This  is  on  the  30th.  He  said  he 
went  down  to  Pier  1-A  with  Mr.  Rendon  with  a 
pair  of  pliers  and  clipped  off  several  chunks  of 
wire  from  the  lot  on  the  dock.  It  was  6:00  o'clock. 
We  are  up  to  that  point  now. 

Mr.  Hubert  Morrow:     Thank  you. 

Q.     (By  Mr.  Bunn)  :     And  nobody  was  working? 

A.    Nobody  was  working.   It  was  late.  It  was^ 
about  6:00  o'clock. 
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Q.  Now  had  you  on  Tuesday,  the  30th,  been  in 
the  bank?  A.    No. 

Q.  Or  had  any  personal  communication  with 
anybody  from  Dulien's  office?  [238]  A.    No. 

The  Court:  We  will  recess  until  10:00  o'clock 
tomorrow  morning. 

(Whereupon,  at  4:30  o'clock  p.m.,  an  ad- 
journment was  taken  until  10:00  o'clock  a.m., 
Thursday,  April  20,  1950.)   [239] 

April  20,  1950 

Direct  Examination 
(Continued) 
By  Mr.  Bunn: 

Q.  Mr.  Londono,  you  called  my  attention  this 
morning  to  something  you  said  you  omitted  from 
the  recitation  of  the  conversation  on  the  27th  at 
Dulien's  office  when  you  took  the  letter  of  credit. 

A.    Yes. 

Q.    About  an  option?  A.    Yes. 

Q.    Are  you  about  to  tell  us  a  conversation  ? 

A.    Yes. 

Q.    With  whom  now? 

A.  With  Mr.  Grinstein,  Dulien  officer,  when  I 
delivered  the  letter  of  credit,  I  asked  Mr.  Grinstein 
for  one  option  for  the  300  tons  of  wire  remaining, 
and  he  accepted,  gave  me  the  option.  [242] 

Q.     Was  there  anything  in  writing  on  that? 

A.    No. 
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Q.  Now  we  arrived  last  night  in  our  course  of 
testimony  at  the  end  of  the  day  of  Tuesday,  the 
30th  of  July.  Will  you  tell  what  you  did,  if  any- 
thing, in  relation  to  this  transaction  or  any  one 
of  them  on  July  31,  1946,  Wednesday? 

A.  Yes.  The  31st,  about  midday,  about  noon, 
I  saw  Mr.  Sweeney  of  Mattoon  &  Company,  who 
told  me  that  Mr.  Schroeder  from  the  bank  re- 
quired me  to  go  to  the  bank,  and  we  went  to  the 
bank  about  noon  the  same  day,  and  I  saw  Mr. 
Schroeder,  who  take  me  down  to  the  office  of  the 
bank  in  order  to  sign  a  promissory  note  for  $54,535. 
That  means  the  loan  that  the  bank  made  me  for  the 
payment  of  the  wire,  the  balance  between  the  cost 
of  the  wire,  $214,000,  and  $160,000  that  I  got  from 
the  bank. 

Mr.  Bunn:  Now  Mr.  Clark,  may  I  have  the 
notes;  that  is.  No.  21,  22,  17,  18,  19  and  20? 

(The  documents  referred  to  were  passed  to 
counsel.) 

Mr.  Bunn:     Gentlemen,  I  am  about  to  show  Mr, 
Londono  certain  of  these  documents,  the  numbers^ 
of  which  I  have  just  called. 

Q.  I  show  you  No.  22  for  identification,  which 
is  a  photostatic  copy 

If  your  Honor  please,  Mr.  Diether  says  that  to- 
morrow he  will  be  able  to  substitute  the  [243]  orig- 
inal. 

Q.    and  ask  you,  Mr.  Londono,  calling  youn 
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attention  to  that  portion  of  this  document  above 

the  perforation  line 

Mr.  Dasteel:  Pardon  me,  Mr.  Bunn.  Will  you 
be  kind  enough  to  announce  the  date  of  the  docu- 
ment and  who  it  is  from  and  who  it  is  to  so  I  can 
check  it  with  the  exhibits  % 

Mr.  Bunn :  Excuse  me.  July  31,  promissory  note 
to  the  Citizens  Bank. 

i  Q.  Mr.  Londono,  is  this  document  above  the 
perforation  line  a  photostatic  copy  of  the  note 
which  you  just  said  you  signed  %  A.    Yes,  it  is. 

Q.  With  the  exception  of  the  No.  22  in  blue 
there?  A.    Yes. 

Q.  Now  at  the  time  you  signed  such  a  note,  did 
it  have  a  form  below  the  perforation  line  ? 

A.  I  didn't  pay  attention  to  that.  I  recognize 
my  signature  and  it  is  my  own  signature. 

Q.  Did  you  write  in  the  lower  left-hand  corner 
^^408  South  Spring"?  A.    No. 

Q.    That  is  not  your  handwriting? 
I    A.     That  is  not  my  handwriting. 
I    Q.    But  this  is  a  copy  of  the  note  that  you  did 
sign?  A.    Yes,  sir. 

Q.  And  so  far  as  the  part  below  the  perforation 
line,  [244]  you  do  not  remember?  A.     No. 

Q.  And  did  you  look  at  the  back  side  of  the 
document  that  you  signed?  A.     No. 

Mr.  Bunn:  We  offer  this  to  be  substituted  to- 
morrow by  the  original  but  to  be  marked  as  Plain- 
tiff's Exhibit  22  in  evidence,  that  is,  the  portion 
of  it  above  the  perforation  line. 
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The  Court:     Admitted. 

(The  document  referred  to  was  received  in 
evidence  as  Plaintiff's  Exhibit  No.  22.) 

Q.  (By  Mr.  Bunn)  :  Now  I  am  handing  the 
witness  my  document  No.  21,  likewise  marked  for 
identification,  dated  July  31  and  entitled  *' Deposit 
of  Collateral."  Mr.  Londono,  does  that  document 
bear  your  signature  ?  A.    Yes,  it  is. 

Q.  When  you  signed  it,  did  it  contain  any  of 
the  penciled  memoranda  which  are  now  on  it? 

A.    No. 

Q.  Was  the  signature  that  appears  to  be  that 
of  E.  Nelson  for  the  bank  on  there  ? 

A.  I  don't  remember.  I  recognize  my  signature. 
That  is  all  I  remember.  [245] 

Q.  Did  you  at  that  time,  in  the  conference  that 
you  have  just  been  telling  about,  sign  a  deposit 
of  collateral  agreement?  A.    Yes. 

Q.    And  this  was  it?  A.    Yes,  it  is. 

Q.  I  call  your  attention  to  the  fact  that  the 
typing  in  that  is  a  carbon  typing?  A.    Yes. 

Q.  But  that  the  document  bears  across  its  face 
in  large  red  letters  the  word  ^'original." 

A.     Original. 

Q.     But  your  signature  is  an  original  signature? 

A.     It  is. 

Mr.  Bunn:  We  offer  that  in  evidence  as  Plain- 
tiff's Exhibit  No.  21. 

The  Court:     Admitted. 
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(The  document  referred  to  was  received  in 
evidence  as  Plaintiff's  Exhibit  No.  21.) 

Mr.  Bunn:  Now  at  this  time  I  ask  counsel,  on 
order  that  we  may  put  this  in  chronologically,  as 
chronologically  as  possible,  to  join  me  in  a  stipu- 
lation that  the  document,  No.  17,  customer's  draft 
dated  July  29,  1946,  by  Dulien  Steel  Products, 
Inc.,  of  California,  with  the  signature  purporting 
to  be  L.  P.  Stanley,  was [246] 

Mr.  Diether:     For  $214,000. 

Mr.  Bunn:  Yes — is  the  original  draft  for 
$214,000  which  on  July  29,  Monday,  was  by  Mr. 
Dulien  presented  to  the  Citizens  Bank,  together 
with  certain  other  documents  that  I  shall  enumer- 
ate. 

Mr.  Diether:     So  stipulated. 

Mr.  Bunn:     The  bank's  counsel  so  stipulates. 

The  Court:  I  do  not  know  what  'together  with 
certain  other  documents  you  shall  enumerate" 
means. 

Mr.  Bunn:  I  will  withdraw  that  part  of  it  then. 
That  this  is  the  original  sight  draft  presented  by 
Dulien. 

Mr.  Diether:     I  so  stipulate. 

Mr.  Dasteel:    I  so  stipulate. 

Mr.  Laven:     The  government  has  no  objection. 

Mr.  Hubert  Morrow:    We  will  so  stipulate. 

Mr.  Bunn:  We  offer  that  as  Plaintiff's  Ex- 
hibit 17. 

The  Court:     Admitted. 
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(The  document  referred  to  was  received  in 
evidence  as  Plaintiff's  Exhibit  No.  17.) 

Mr.  Bunn:  Now  I  have  in  my  hand  No.  18  for 
identification,  which  is  check  No.  349929,  cashier's 
check,  dated  July  29,  1946,  signed  by  D.  M.  Wilkin- 
son for  the  Citizens  Bank,  payable  to  Dulien  Steel 
Products,  Inc.,  of  California,  in  the  sum  of  $214,000, 
and  ask  counsel  for  all  defendants  to  join  me  in  a 
stipulation  that  that  is  the  original  cashier's  [247] 
check  by  which  Dulien 's  draft  of  $214,000  was  paid 
by  the  Citizens  Bank  on  the  date  it  bears,  namely, 
July  29. 

Mr.  Diether:     So  stipulated. 

Mr.  Hubert  Morrow :     That  is  so  stipulated. 

Mr.  Laven:    The  government  so  stipulates. 

Mr.  Dasteel :     So  stipulate. 

Mr.  Bunn:  I  offer  it  as  Plaintiff's  Exhibit  No. 
18. 

The  Court:  Just  a  moment.  As  to  No.  17,  did 
the  stipulation  include  the  fact  that  the  draft  had 
on  its  face  all  of  the  typing  which  now  appears 
thereon  ? 

Mr.  Bunn :    May  I  see  it  ? 

(The  document  referred  to   was  passed  to 
counsel.) 

Mr.  Bunn:  I  will  expand  the  request  and  ask 
that  the  stipulation  regarding  No.  17  be  expanded 
to  include  that. 

The  Court:    That  at  the  time  of  its  presentation 
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it  was  in  the  identical  form  that  it  bears  now  ex- 
cept for  the  rubber  stamp  *^Paid''  on  the  face? 

Mr.  Bunn:     Yes,  sir. 

The  Court:  And  on  the  reverse,  what  about  the 
endorsement  on  the  reverse? 

Mr.  Bunn:  First,  may  I  add,  and  that  the  paid 
stamp  which  is  now  there  was  placed  there  on 
July  29,  the  date  that  it  bears. 

The  Court:     On  July  29? 

Mr.  Diether:     So  stipulated.  [248] 

The  Court:  The  date  is  written  over  it,  it  is 
stamped  ^  ^  28  "  and  written  over  it ' '  29. " 

Mr.  Diether :  It  is  unquestionably  the  29th,  your 
Honor. 

The  Court:     Is  that  stipulation  accepted? 

Mr.  Laven:     The  government  accepts  it. 

Mr.  Dasteel:     So  stipulated. 

Mr.  Hubert  Morrow:     So  stipulated. 

The  Court :    What  about  the  back  side  ? 

Mr.  Bunn:  And  that  the  back  side  bears  the 
following  endorsement:  ^^Pay  to  the  Order  of  Citi- 
zens National  Trust  &  Savings  Bank  of  Los  An- 
geles, Dulien  Steel  Products,  Inc.,  of  California, 
by  L.  P.  Stanley, '^  and  that  that  endorsement  was 
placed  thereon  at  the  time  of  the  presentation  and 
clearance  of  the  draft. 

Mr.  Diether:     So  stipulated. 

The  Court:  In  other  words,  upon  that  endorse- 
ment this  cashier's  check  in  the  sum  of  $214,000 
was  drawn. 

Mr.  Laven :     So  stipulated  by  the  government. 
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Mr.  Diether:     So  stipulated. 

Mr.  Hubert  Morrow :     So  stipulated. 

Mr.  Dasteel:     So  stipulated. 

Mr.  Bunn:     That  completes  No.  17,  I  believe. 

Mr.  Diether:  Of  course  it  is  understood,  your 
Honor,  by  that  stipulation  that  we  do  not  stipulate 
that  other  documents  weren't  presented  at  the  same 
time,  but  merely  that  [249]  that  was  one  of  the 
documents  that  was  presented.  In  other  words,  you 
said,  pursuant  to  that  we  issued  that  check. 

The  Court:    Pursuant  to  this  endorsement. 

Mr.  Diether:  And  the  presentation  to  the  bank 
of  other  documents,  which  I  take  it  will  come  out 
in  the  testimony. 

The  Court:  Very  well,  then.  If  you  do  not  want 
to  accept  the  stipulation.  My  thought  was,  what 
happened  was  this:  This  was  presented.  It  calls 
for  $214,000.  Stanley  bought  a  cashier's  check 
with  it. 

Mr.  Diether:  No,  that  is  not  correct.  The  draft 
was  presented  for  $214,000,  together  with  other 
documents,  and  then  upon  the  examination  of  those 
documents  the  check  for  $214,000  was  paid,  was 
handed  to  Dulien.  I  don't  want  the  stipulation  to 
be  understood  that  we  paid  it  merely  upon  the 
presentation  of  that  draft  only. 

The  Court:  In  view  of  the  opening  statements 
made  by  counsel,  I  can  see  where  they  would  not 
be  justified  in  stipulating  to  the  statement  which 
you  have  just  made. 
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Mr.  Diether:  I  am  not  saying  what  other  docu- 
ments there  were,  but  I  say  that  I  don't  want  to 
limit  it,  that  that  was  the  only  document  that  was 
presented.  I  don't  want  to  bind  other  counsel,  of 
course. 

The  Court:  At  the  time  that  No.  17  was  pre- 
sented ? 

Mr.  Diether:     That  is  correct. 

Mr.  Bunn :  I  so  understood  counsel.  The  purpose 
of  the  [250]  stipulation  basically  is  to  show  that 
that  is  the  cashier's  check  which  was  issued  in  pay- 
ment of  the  draft. 

Mr.  Diether:    Yes,  but  it  wasn't  on  that  alone. 

Mr.  Bunn:  I  don't  ask  that  you  stipulate  that 
no  other  documents  were  presented,  but  that  that 
draft  was  presented  and  that  this  is  the  cashier's 
check  which  on  the  29th  of  July  was  issued  in 
payment  of  the  draft. 

Mr.  Diether:     There  is  no  question  about  that. 

The  Court:    Very  well. 

Mr.  Diether:  But  at  the  same  time  it  is  under- 
stood that  we  received  other  documents,  and  you  so 
stipulate,  don't  you,  Mr.  Bunn? 

Mr.  John  Morrow :  That  is  not  the  stipulation  as 
far  as  we  are  concerned.  We  are  not  stipulating 
at  this  time  that  any  other  documents  were  re- 
ceived except  the  original  freight  bill.  We  didn't 
understand  that  any  other  stipulation  was  called 
for. 

The  Court:  I  understood  Mr.  Bunn's  stipula- 
tion to  be  limited  to  this  and  not  with  relation  to 
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any  other  documents  and  not  an  attempt  on  Mr. 

Bunn's  part  to  foreclose  any  evidence  concerning 

the  presentation  or  lack  of  presentation  of  other 

documents. 

Mr.  Bunn:     That  is  my  position. 

The  Court:  But  simply  that  this  was  the  draft 
presented  and  this  was  the  cashier's  check  which 
this  draft  bought.  [251] 

Mr.  Diether:  With  that  understanding,  I  have 
no  objection. 

The  Court :    Very  well. 

Mr.  Bunn :     Now,  Mr.  Diether,  may  I  put  this  in  ? 

Mr.  Diether :    Yes. 

Mr.  Bimn:  Now,  gentlemen,  I  have  in  hand 
document  No.  19  for  identification  dated  July 
27,  1946,  bearing  No.  3645,  entitled  ''Commercial 
Credit''  and  appearing  to  be  out  of  a  bound  book, 
and  ask  counsel — ^have  you  seen  this  ? 

Mr.  Laven:     Yes. 

Mr.  Bunn:    to  join  me  in  a  stipulation  thati 

on  July  27,  1946,  Saturday,  the  bank  opened  on  its 
books  the  commercial  credit  account  evidenced  by 
this  document  in  favor  of  Dulien  Steel  Products, 
Inc.,  for  account  of  J.  B.  Londono. 

The  Court:     What  is  it? 

(The  document  referred  to  was  passed  to  the 
court.) 

The  Court:    Mr.  Diether,  this  I  take  it  is  an 
original  document  from  the  bank's  records? 
Mr.  Diether:     It  is,  your  Honor. 
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The  Court :     And  are  you  asking  for  a  stipulation 
that  this  document  shows  what  it  shows  ?  [252] 


Mr.  Bunn:  I  want  it  left  now,  in  view  of  the 
discussion,  as  marked  for  identification  and  then  I 
can  ask  questions  about  it  fully. 

The  Court:  Very  well.  No.  19  is  marked  for 
identification.  No.  17,  18,  21  and  22  are  in  evidence. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Plaintiff's  Exhibit  No. 
18.) 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  No.  19  for  identification.) 

Q.  (By  Mr.  Bunn)  :  Mr.  Londono,  did  you  at 
that  conference  on  July  31- 

I  am  about  to  show  him  a  document  No.  11, 
dated  July  31,  directed  to  Citizens  Bank,  bearing 
what  purports  to  be  his  signature. 

Q.    sign  that  document  in  the  bank? 

A.    Yes. 

Q.     On  Wednesday,  the  31st? 

A.     The  31st;  yes. 

Q.  Do  you  know  any  reason  why  that  paper  ap- 
pears to  have  been  cut  off  at  the  top? 

A.    Yes,  because  it  was  written  in  the  bank. 

Q.     It  was  written  in  the  bank  ?  [254] 

A.    Yes. 

Q.     On  a  bank  letterhead  ? 


I 
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A.    It  was  dictated  by  Mr.  Schroeder  to  the  sec- 
retary and  I  signed  it. 

Q.    Who  cut  off  the  top? 


A 

Q 

you 

Q 

A 

ence. 

Q 
Q 


Maybe  Mr.  Schroeder  or  the  secretary. 
Was  the  top  letterhead  portion  cut  off  before 
signed  it?  A.     I  can't  say  that. 

Did  you  cut  it  off? 
Maybe  Mr.  Schroeder  cut  it  off  in  my  pres- 


Anyway,  the  bank  wrote  it  ?  A.    Yes. 

And  you  signed  it  ?  A.    And  I  signed  it. 

Mr.  Bunn:    I  offer  as  Plaintiff's  Exhibit  No.  11 
this  original  letter. 

The  Court:    Admitted. 

(The  document  referred  to  was  received  in 
evidence  as  Plaintiff's  Exhibit  No.  11.) 

Q.     (By  Mr.  Bumi) :     Do  you  remember  whether 
or  not  you  heard  the  dictation  of  that  letter  ? 

A.     No. 

Q.    You  mean  you  do  not  remember?  [255] 

A.    I  do  not  remember. 

Mr.  Hubert  Morrow :     Is  that  a  carbon  copy  that 
is  signed  or  is  it  a  ribbon  copy  ? 

Mr.  Bunn :     It  is  the  original  document. 

Mr.  Hubert  Morrow:    I  didn't  ask  you  that.    I 
have  not  seen  it. 

Mr.  Bunn :    I  am  sorry.  The  court  has  the  origi- 
nal. Here  is  a  copy. 

(Exhibiting  document  to  counsel.) 
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Mr.  Bunn:  It  is  my  No.  11,  and  I  am  only 
offering  the  original.  At  the  time  I  prepared  that 
list  I  did  not  have  the  original  and  I  didn't  know 
whether  I  would  have  it  at  the  time  of  the  offer 
or  not. 

Mr.  Hubert  Morrow:    Very  well. 

Mr.  Bunn:  On  my  list  there  is  only  one  docu- 
ment No.  11  and  it  is  now  that  original  which  the 
court  has. 

The  Court :     It  is  in  evidence. 

Q.  (By  Mr.  Bunn) :  Now,  Mr.  Londono,  I 
show  you  this  document  No.  9,  which  is  a  photo- 
static copy  of  a  letter  headed  Los  Angeles,  Cali- 
fornia— I  show  you  the  original  No.  9 — a  letter  in 
Spanish 

Mr.  Dasteel :    What  date  % 

Mr.  Bunn:  On  my  list  I  show  it  as  a  copy  but 
they  have  now  supplied  me  with  the  original.  [256] 

The  Court:     You  say  No.  9  or  11  in  Spanish? 

Mr.  Bunn :     It  is  a  letter  in  Spanish. 

The  Court :     I  see.  A  letter  in  Spanish. 

Mr.  Bimn:    Yes. 

Mr.  Diether:  I  don't  believe  it  is  a  letter,  it  is 
an  invoice. 

Mr.  Bunn:  It  is  in  Spanish.  It  is  a  document. 
It  is  a  writing. 

Mr.  Dasteel :    What  is  the  date  ? 

Mr.  Bunn :     July  24,  1946. 

Q.  I  ask  you,  Mr.  Londono,  if  that  document 
contains  your  signature?  A.    Yes. 

Q.    Now  I   call  your  attention  to   the   date   of 
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July  24th  in  Spanish,  and  ask  you  if  you  remember 

when  you  signed  that  documents 

A.     The  27th  of  July. 

Q.    On  Saturday?  A.    Yes. 

Mr.  Bunn:  May  I  ask  that  the  interpreter  read 
the  document  into  the  record  and  then  I  will  offer  it. 

Mr.  Laven:  For  the  purposes  of  our  trial  here, 
can't  we  have  this  translated  into  English  and  have 
copies  of  it  made  available  ? 

The  Court:  Somebody  is  going  to  buy  a  tran- 
script [257]  some  day  and  you  can  read  it  then. 

Mr.  Laven:  Not  at  that  late  stage,  but  during 
the  trial,  so  that  if  these  could  be  translated  we 
would  have  copies  without  having  to  go  to  the  tran- 
script. 

Mr.  Bunn:  I  will  be  glad  to  have  copies  of  the 
translation  made  for  you  and  submit  to  each  of  you 
a  copy. 

Mr.  Laven :     Thank  you. 

The  Interpreter :    What  shall  I  do  ? 

The  Court :    Read  it  in  English.  | 

Mr.  Diether:  Including  all  of  the  heading  as 
well. 

The  Interpreter :     This  is  a  letterhead  from  J.  B.  > 
Londono,   representations,   agencies,   Medellin,   Co- 
lombia, S.  A.,  Central  Building,  telephone  10512, ; 
post  office,  air  mail  979,  cable  and  telegrams,  Jotabe, 
spelled  J-o-t-a-b-e. 

In  typewriting,  Los  Angeles,  California,  July 
24,  1946. 
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Addressed  to  Senor  Don,  D-o-n — that  is  a  title 
in  Spanish  equivalent  to  esquire — Alberto  Echavar- 
ria,  Medellin  (Colombia). 

On  account  with  J.  B.  Londono,  Los  Angeles,  Cali- 
fornia. 

This  appears  to  be  a  statement,  accounting  state- 
ment. 

1000  tons  galvanized  barbed  wire,  new,  double 
twist,  at  U.  S.  160  dollars  per  ton  cif  Colombian 
port. 

Then  debit  to  the  right-hand  side  of  the  paper. 

U.  S.  160,000  dollars.  Then  in  letters,  one  hun- 
dred sixty  thousand  dollars.  [258] 

Double  space. 

Credit,  No.  3578  of  Citizens  National  Bank  of 
Los  Angeles.   One  line. 

Second  line:  Ditto  mark.  No.  4036  of  Banco 
Commercial  Antioqueno,  Medellin.  And  then  in 
parentheses  Colombia  abbreviated,  C-o-1,  end  of 
parentheses,  period. 

Signed  J.  B.  Londono. 

That  is  all  that  is  on  the  document. 

Mr.  Bunn:  The  document  has  also  been  marked 
md  now  bears  the  marking,  ^* Plaintiff's  3,  P.  S. 
N'oon,"  who  was  the  reporter  who  took  the  deposi- 
tion. 

Q.  Now,  Mr.  Londono,  you  said  you  signed  that 
m  the  27th?  A.    Yes,  the  27th. 

Q.    What  did  you  do  with  it? 

The  Court:    Whereabouts? 

Q.     (By  Mr.  Bunn)  :    Yes,  where  were  you? 
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A.    At  the  bank,  Citizens  National  Bank. 

Q.     In  whose  presence? 

A.    Mr.  Schroeder's  presence. 

Q.     What  did  you  do  with  it? 

The  Court:  Did  you  write  it  before  you  took  it 
over  there  ? 

The  Witness:  Yes,  your  Honor,  but  I  signed  it 
in  the  [259]  bank. 

Q.  (By  Mr.  Bunn)  :  What  did  you  do  with  the 
paper? 

A.  I  delivered  it  to  the  foreign  department  of 
the  Citizens  National  Bank. 

Q.     To  Mr.  Schroeder  himself? 

A.  I  can't  say  to  Mr.  Schroeder,  but  someone 
in  the  foreign  department  of  the  bank. 

Q.    But  to  the  bank?  A.    Yes,  to  the  bank. 

Mr.  Bunn:  We  offer  that  as  Plaintiff's  Exhibit 
9  in  evidence. 

The  Court:    Admitted. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  9  and  received  in  evidence.) 

Mr.  Diether:  Do  I  understand  that  you  are  go- 
ing to  have  an  English  translation  attached  to  that 
exhibit  and  made  a  part  of  it? 

Mr.  Bunn:  I  shall.  I  would  like  to  have  over 
the  week  end  to  do  that,  if  I  may. 

What  is  No.  8,  Mr.  Stacey? 

The  Clerk :     This  photostatic  copy. 

(The   document  referred  to   was  passed  to 
counsel.) 
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Q.  (By  Mr.  Bunn)  :  I  am  showing  the  witness 
an  original  document  dated  [260]  July  29,  1946, 
from  the  bank,  that  is,  on  the  bank's  letterhead, 
signed  W.  Glen  Powers,  Pro-Manager,  directed  to 
J.  B.  Londono,  and  ask  you,  Mr.  Londono,  if  you 
ever  saw  that  document  before  ? 

Mr.  John  Morrow:  What  number  on  your  list, 
Mr.  Burni? 

Mr.  Bunn:     No.  8. 

The  Witness:     Yes. 

Q. .  (By  Mr.  Bunn)  :  When  did  you  first  see 
that^ 

A.  The  31st  of  July  when  Mr.  Schroeder  handed 
it  to  me  in  the  bank. 

Q.  Do  you  remember  whether  or  not  it  was  on 
the  second  floor  of  the  bank  at  Mr.  Schroeder 's 
office  or  down  on  the  main  floor  where  you  signed 
the  note  ? 

A.  It  was  in  the  bank.  I  don't  remember  if  on 
the  second  floor  or  the  first  floor. 

Q.     But  it  was  handed  to  you  ? 

A.     By  Mr.  Schroeder  personally. 

Mr.  Bunn :     I  offer  this  in  evidence. 

The  Court :  On  Exhibit  No.  9  some  of  the  typing 
is  in  black  lettering  and  some  in  red  lettering  in  a 
different  type.  Was  it  in  that  shape  when  you  took 
it  to  the  bank  or  did  you  put  the  red  lettering  on 
there? 

The  Witness :  No,  I  put  the  black  lettering  only. 
The  red  lettering  is  the  translation  from  Spanish 
done  at  the  [261]  bank. 
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The  Court :     At  the  time  you  signed  it  ? 

The  Witness :     After,  I  think,  your  Honor. 

The  Court :  Well,  that  was  not  in  that  condition 
when  you  signed  it? 

The  Witness :     No. 

The  Court:  Just  the  black  lettering  was  there 
when  you  signed  it  ? 

The  Witness :     Yes,  your  Honor. 

The  Court:     Very  well. 

Mr.  Bunn:  We  offer  this  as  Plaintiff's  Exhibit 
No.  8,  your  Honor. 

Mr.  Diether:  In  that  connection,  your  Honor, 
this  Exhibit  No.  8  for  identification  that  the  witness 
has  just  identified,  you  will  note  that  there  is  a 
typewritten  statement  at  the  bottom  that  there  is 
a  receipt  attached.  The  witness  has  not  produced 
that  receipt  or  it  is  not  attached  to  the  letter  at  this 
time. 

Mr.  Bunn :     I  will  clear  that  up. 

Mr.  Diether :     Do  you  wish  to  do  that  now  ? 

The  Court:    Have  you  offered  it  in  evidence? 

Mr.  Bunn :     I  am  offering  it  now. 

The  Court:  I  think  you  had  better  clear  it  up 
first. 

Mr.  Bunn :     All  right. 

The  Court:     When  did  he  say  he  got  that?  [262] 

Mr.  Bunn :     He  got  that  on  Wednesday,  the  31st. 

The  Court :     Very  well. 

Q.  (By  Mr.  Bunn)  :  I  call  your  attention  to  the 
fact  that  it  is  dated  July  29,  Mr.  Londono. 

A.    Yes. 
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Q.    Which  was  Monday. 

A.    But  it  was  delivered  to  me  the  31st. 

The  Court:  And  you  had  not  seen  it  before  the 
31st? 

The  Witness:     I  haven't  seen  it  before  the  31st. 

Mr.  Hubert  Morrow:     This  refers  to  Exhibit  8? 

The  Court:     To  Exhibit  8. 

Q.  (By  Mr.  Bunn)  :  Now,  Mr.  Londono,  is  that 
letter  in  the  exact  form  in  which  it  was  delivered 
to  you  by  Mr.  Schroeder  on  the  31st,  the  face  of  it  ? 

A.    It  is. 

Q.  Now  I  call  your  attention  to  the  fact  that 
this  letter  says,  ^^  Gentlemen,  we  have  today  made 
the  following  payment  for  your  account  under  your 
number  (blank),  our  number  3645,  issued  in  favor 
of  Dulien  Steel  Products,  Inc.,  Los  Angeles,  Cali- 
fornia, foreign  amount,  rate,  U.  S.  dollars  214,000 
correspondence  commission  and  charges,  our  com- 
mission of  one-quarter  of  1  per  cent,  $535,  interest 
for  (blank)  days  at  (blank)  per  cent [263] 

Mr.  Diether :    You  don't  have  to  read  it  all. 

Mr.  Bunn:  I  am  going  to  ask  him  something 
about  it. 

And  that  it  says:  ^^This  payment  has  been  made 
against  the  following  documents  which  we  enclose, 
1  Bill  of  Lading,  1  Invoice,"  and  that  there  is  an 
asterisk  immediately  to  the  left  of  the  figure  1  Bill 
of  Lading,  and  at  the  bottom  of  the  document  an 
asterisk  between  certain  of  the  words,  where  it  says 
*' Documents  marked  asterisk  have  been  delivered 
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to  Mattoon  &   Co.,  as  per  your  instructions   and 

attached  receipt. '^ 

Q.    Now  I  ask  you,  did  you  at  that  time  actually 
receive  any  documents  with  this  letter "? 

A.    No. 

The  Court:     Was  there  a  receipt  attached  to  it, 
anything  attached  to  it? 

The  Witness:     Nothing,  your  Honor. 

The  Court :     Just  that  one  piece  of  paper  ? 

The  Witness:    Yes,  your  Honor. 

The  Court :     Was  any  receipt  shown  to  you  ? 

The  Witness :    Let  me  see.  At  the  same  time  Mr. 
Schroeder  got  me  the  invoice. 

The  Court:    You  mean  he  showed  you  the  in- 
voice % 

The  Witness :     He  delivered  it  to  me. 

The  Court :     He  delivered  to  you  the  invoice  ? 

The  Witness :     Yes. 

The  Court:     That  is  the  freight  bilH  [264] 

The  Witness:     No,  the  commercial  invoice  made 
by  Dulien,  commercial  invoice. 

Mr.  Bunn:     I  am  looking  to  see  if  I  have  the 
document  he  is  referring  to. 

The  Court:     Is  that  Exhibit  A  attached  to  the 
complaint  ? 

Mr.  Bunn :     No,  sir. 

The  Witness:     Mr.   Bunn,  you  have  the   white 
copy  of  that  invoice. 

Mr.  Bunn:    Mr.   Stacey,  I  think  you  have  the 
original. 

The  Court :    It  does  not  appear  to  be  listed  here. 
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Mr.  Bunn :     It  is  No.  6. 

(The  document  referred  to   was   passed  to 
counsel.) 

The  Court :    What  date  was  that,  July  31  ? 

The  Witness:     July  31,  after  12:00  o'clock. 

The  Court :     After  12 :00  o  'clock  1 

The  Witness:    Yes. 

Q.  (By  Mr.  Bunn) :  Now  I  show  you  No.  6  for 
identification,  entitled  "Invoice  Order  No.  069910," 
on  the  printed  heading  of  Dulien  Steel  Products, 
Inc.,  of  California,  and  ask  you  if  that  is  the  docu- 
ment you  last  referred  to  as  an  invoice  delivered 
to  you  on  the  31st  ?  A.    Yes,  it  is. 

Mr.  Diether :    Is  that  your  No.  6  ? 

Mr.  Bunn :     That  is  my  No.  6.  [265] 

Q.    And  delivered  to  you  by  whom? 

A.    By  Mr.  Schroeder  in  the  bank. 

Mr.  Bunn:  It  bears  date,  gentlemen,  it  says  in- 
voice date  7-29-46,  date  ordered  7-12-46,  date  shipped 
7-29-46,  Invoice  No.  5795,  freight  charges  prepaid 
f.o.b.  point  Los  Angeles. 

We  ofeer  that  as  Plaintife's  Exihibt  No.  6  in 
evidence. 

The  Court:    Let  me  see  No.  8  also. 

(The  document  referred  to  was  passed  to  the 
Court.) 

The  Court:  Mr.  Londono,  I  imderstand  your 
testimony  to  be  that  on  July  31  at  12:00  o'clock 
noon  or  thereafter  Mr.  Schroeder  handed  you  these 
two  documents  in  the  bank. 
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The  Witness :    Yes,  sir. 

The  Court :    And  nothing  else  ? 

The  Witness:  Nothing  else,  except  the  freight 
bill.  Yes,  but  I  am  not  sure  whether  Mr.  Schroeder 
handed  to  me  or  Mr.  Sweeney.  I  was  present  when 
the  bill  of  freight  was  delivered,  was  handed,  but 
I  am  not  sure  whether  I  take  it  in  my  hands  or 
Mr.  Sweeney  take  it  with  his  hands. 

The  Court :    Very  well. 

Mr.  Hubert  Morrow :  I  thought  I  heard  him  say 
Powers. 

The  Witness:     Schroeder. 

Mr.  Diether :  Just  a  moment,  your  Honor,  before 
you  rule  on  that. 

Mr.  Hubert  Morrow:  We  would  like  to  examine 
both  6  and  8,  Mr.  Bunn,  before  the  court  rules. 

Mr.  Bunn:  I  am  about  to  offer  another  one  in 
connection  with  it.  You  would  like  to  see  them  all 
probably  together.  [266] 

Mr.  Hubert  Morrow:    All  right. 

The  Court:  What  do  you  want  that  marked  as, 
8- A? 

Mr.  Bunn:    Yes. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  8-A  for  identification.) 

Q.  (By  Mr.  Bunn)  :  I  show  you  what  purports 
to  be  a  carbon  copy  of  No.  8,  except  that  this  car- 
bon copy  appears  to  bear  your  signature. 

A.    Yes. 

Q.    Is  that  correct?  A.     That  is  correct. 


^ 
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Q.  That  is,  to  a  receipt  form  stamped  at  the 
bottom  of  it  which  says,  ^*  Received  from  Citizens 
N'ational  Trust  &  Savings  Bank  of  Los  Angeles  the 
tvithin  described  enclosures."     ' 

A.     That  is  my  signature. 

Q.     Did  you  sign  this  carbon  copy  then  ? 

A.    Yes. 

Q.    And  delivered  it  to  whom? 

A.     To  the  bank. 

Mr.  Bunn:  We  offer  this  as  Exhibit  8-A  in 
evidence.  And  now,  Mr.  Morrow,  when  the  Court 
^ets  through  with  them  I  will  show  them  all  to  you. 

Mr.  Laven:  Just  a  minute,  before  the  offer  is 
ruled  on. 

The  Court :  Very  well.  You  all  want  to  see  [267] 
them. 

Where  does  it  say  received. 

Mr.  Bunn:    Down  in  the  lower  left-hand  corner. 

The  Court:  I  see.  It  is  very  difficult  to  read,  I 
m\\  say. 

Mr.  Bunn :     I  had  on  my  glasses  but  I  can  see  it. 

(The  documents  referred  to  were  exhibited 
to  counsel.) 

Mr.  Diether :  This  might  be  an  appropriate  time 
^or  the  recess,  your  Honor. 

The  Court :  Very.  well.  We  will  have  a  short 
L^ecess. 

(Short  recess.)  [268] 

The  Court:     Proceed. 
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Mr.  Bunn:  I  will  now  offer  in  evidence  No.  6, 
which  is  Dulien  Steel  Products 

Mr.  Dasteel:     That  has  already  been  offered. 

Mr.  Bunn:  No,  it  wasn't  received.  I  am  asking 
the  Court  to  receive  it  now,  there  being  no  objec- 
tion, as  I  understand  it. 

The  Court:  No.  6,  8  and  8-A  were  being  ex- 
amined during  the  recess. 

Mr.  Bunn:  I  now  ask  the  Court  to  receive  No. 
6  in  evidence. 

Mr.  Hubert  Morrow:     No  objection. 

The  Court:     Admitted. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  6,  and  was  received  in  evi- 
dence.) 

Mr.  Bunn:  And  I  now  ask  permission  to  with- 
draw my  offer  in  evidence  of  8  and  8-A  and  let 
them  merely  be  marked  for  identification  at  thisi 
time. 

The  Court:     So  ordered. 

Mr.  Bunn:  Now,  my  attention  at  the  recess  was 
called  to  the  fact  that  document  No.  1,  which  is 
the  letter  which  the  interpreter  read,  or  the  state- 
ment which  the  interpreter  read  into  the  record,  and 
which  was  offered  and  received  as  an  original  is 
an  executed  carbon  duplicate. 

Mr.  Diether:     That  is  Exhibit  9,  isn't  it?  [269 J 

Mr.  Dasteel:     Is  it  No.  1  or  No.  9? 

Mr.  Bunn :     No.  9  I  am  talking  about. 

Mr.  John  Morrow:     Mr.  Bunn,  may  I  suggest 
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that  you  refer  to  the  document  on  your  list  when 
you  start  out.  We  can't  tell  what  you  are  talking 
about  at  any  time. 

The  Court :     You  mean  at  any  time  ? 

Mr.  John  Morrow:  I  mean  when  he  starts  out, 
your  Honor. 

Mr.  Bunn:  I  am  sorry.  I  won't  make  any  more 
mistakes,  I  promise. 

The  Court :  You  are  now  talking  about  document 
9  or  document  1? 

Mr.  Bunn:     Document  9. 

Mr.  Hubert  Morrow:     That  is  an  exhibit. 

The  Court:     That  is  in  evidence. 

Mr.  Bunn:  But  I  offered  it  and  it  was  received 
upon  my  statement  that  it  was  an  original.  My 
attention  has  been  called  by  Mr.  Diether  and  Mr. 
Schroeder  to  the  fact  that  it  is  an  executed  dupli- 
cate but  that  it  is  actually  a  carbon  writing. 

The  Court :    Very  well. 

Mr.  Bunn:  And  with  that  explanation  I  want 
to  ask  Mr.  Londono,  and  do  now: 

Q.  If  at  the  time  that  that  was  signed  by  you 
and  delivered  to  the  bank,  did  you  sign  and  de- 
liver any  other  exactly  similar  documents?  [270] 

A.    Yes,  I  delivered  three. 

Q.     Three  signed  ones?  A.    Yes. 

Q.     To  the  bank? 

The  Court:    All  identical  with  that? 

The  Witness:     Yes. 

Mr.  Bimn:    All  right.  That  clears  it  I  think. 

Q.     I  show  you  No.  7  for  identification,  an  orig- 
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inal  freight  bill,  and  calling  your  attention  to  the 
face  of  it,  the  front  of  that  document,  I  ask  you 
if  you  ever  saw  that  before?  A.     Yes. 

Q.     When  did  you  first  see  that  document? 

A.     July  31,  1946,  at  the  Citizens  National  Bank. 

Q.  Who  was  in  your  immediate  presence  when 
you  first  saw  it? 

A.     Mr.  Sweeney  and  Mr.  Schroeder. 

Q.  In  whose  hands,  if  any,  was  the  document 
when  you  first  saw  it? 

A.     In  Mr.  Schroeder 's  or  Mr.  Sweeney ^s  hands. 

Q.     You  don't  remember  which? 

A.     No,  I  can't  remember. 

Q.  Was  there  then  any  conversation  between 
any  of  the  three  of  you  about  that  document? 

A.    Yes.   [271] 

Q.     What  was  the  conversation? 

A.  Mr.  Schroeder  required  from  Mr.  Sweeney 
and  from  myself  to  have  the  endorsement  of  this 
document  from  Dulien. 

Q.    What  did  he  ask?  f 

A.  He  asked  to  obtain  the  endorsement  of  the 
document. 

Q.    Is  that  all?  A.    That  is  all. 

Q.    What  then,  if  anything,  did  you  do  ? 

A.     I  went  to  the  Dulien 's  oiB&ce? 

Q.     Alone? 

A.  With  Mr.  Sweeney,  and  obtained  from  Mr. 
Stanley  the  endorsement  in  the  back  of  the  paper. 

Q.  Will  you  turn  that  over,  please,  and  look 
at  the  reverse  side  of  it?  A.    Yes. 
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Q.  When  you  left  the  bank  was  any  of  that 
on  the  reverse  side  that  is  on  there  now  ? 

A.     Nothing. 

Q.  And  did  you  see  it  put  on  there,  that  en- 
dorsement ?  A.    Yes,  it  was  in  my  presence. 

Q.    Who  typed  it  ?  A.    Mr.  Stanley  himself. 

Q.    Did  you  see  Mr.  Stanley  sign  it? 

A.    Yes,  sir,  I  saw  him. 

Q.    Where  did  that  take  place  ?  [272] 

A.    At  Dulien's  ofSces,  South  Alameda  Street. 

Q.  Was  there  present  then  and  there  any  other 
person  that  you  and  Mr.  Sweeney  and  Mr.  Stanley  ? 

A.     Not  that  I  remember. 

Q.  Was  Mr.  Stanley's  signature  affixed  thereto 
in  Mr.  Sweeney's  presence  as  well  as  in  yours? 

A.    Yes. 

Q.  Do  you  remember  any  conversation  which 
then  and  there  took  place  between  the  three  of  you  ? 

A.    No. 

Mr.  Bunn :  May  that  then  be  marked  for  identi- 
fication at  the  present  time? 

The  Court:     So  ordered;  No.  7. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  7,  for  identification.) 

Q.     (By  Mr.  Bunn)  :    Now,  Mr.  Londono 

The  Court:  Before  you  get  on  another  subject, 
may  I  see  Exhibit  6? 

(The  document  referred  to  was  passed  to  the 
Court.) 


412  Citizens  N.  T,  &  S.  Bank  of  L.  A. 

(Testimony  of  J.  B.  Londono.) 

The  Court:  I  understood  your  testimony  to  be, 
Mr.  Londono,  that  on  Exhibit  11,  that  was  handed 
to  you,  or  dictated  at  the  bank  on  July  31,  and 
you  signed  it  at  that  time  ? 

The  Witness :     Yes,  sir. 

The  Court:  And  that  on  the  same  day  you  re- 
ceived Exhibit  [273]  No.  5,  this  commercial  letter 
of  credit. 

The  Witness:     Yes,  your  Honor. 

The  Court:  That  was  the  same  occasion  at  the 
bank,  or  had  you  been  in  and  out  ? 

The  Witness :     It  was  on  the  same  day. 

The  Court:    At  the  same  time? 

The  Witness:  More  or  less  it  was  in  the  same 
hour  of  the  day. 

The  Court:  Did  you  give  them  this  letter  of 
July  31,  1946,  before  they  handed  you  No.  6? 

The  Witness:    I  can't  say  that. 

The  Court:    You  do  not  remember? 

The  Witness:    I  don't  remember  that. 

The  Court:  What  did  you  do  with  this  com- 
mercial invoice  after  you  got  it? 

The  Witness:    I  delivered  it  to  Mr.  Bunn. 

The  Court:  You  kept  this  with  you  until  you 
delivered  it  to  Mr.  Bunn? 

The  Witness:    Yes,  your  Honor. 

The  Court :  This  never  went  to  Mattoon  &  Com- 
pany? 

The  Witness:     No,  sir. 

Mr.  Hubert  Morrow :  What  number  is  that,  your 
Honor? 
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The  Court:  No.  6,  the  commercial  invoice,  so- 
called. 

Very  well.  That  is  all  I  have. 

Mr.  Bunn,  you  were  going  to  move  on  to  another 
subject,  [274]  I  believe. 

Mr.  Bunn:     Yes. 

Q.  Mr.  Londono,  do  you  remember  in  whose 
physical  possession  this  freight  bill  was  on  the  trip 
from  the  bank  to  Dulien's  office,  yours  or  Mr. 
Sweeney's?  A.     In  mine,  in  my  possession. 

Q.  Now,  after  Mr.  Stanley  affixed  his  signature 
to  that  endorsement  on  the  back  of  that  freight 
bill,  what  did  you  do? 

A.     I  went  to  Moore-McCormack  Lines  pier. 

The  Court:  Did  Stanley  give  it  to  you  or 
Sweeney  ? 

The  Witness:  The  document  was  given  to  me 
by  Mr.  Stanley  after  the  endorsement  was  made. 

Q.     (By  Mr.  Bunn)  :     And  you  went  then  where  ? 

A.  I  went  to  the  Moore-McCormack  pier  to  see 
some  wire  that  the  day  before  we  ordered  to  move 
from  the  Long  Beach  dock. 

Q.     Did  Mr.  Sweeney  accompany  you  there? 

A.    Yes. 

Q.    Approximately  what  time  of  day  was  that  ? 

A.     It  was  in  the  afternoon  about  4:00  o'clock. 

Q.  And  what  did  you  observe  at  the  Moore- 
McCormack  pier? 

A.  I  saw  a  lot  of  barbed  wire,  very  rusty  wire, 
and  I  asked  Mr.  Sweeney,  ^* Don't  ship  that  wire 
to  Colombia  because  it  was "  [275] 


414  Citizens  N,T,&S.  Bank  ofL.A. 

(Testimony  of  J.  B.  Londono.) 

Mr.  Diether:     Just  a  moment.  I  can't  hear  him. 

The  Court:  I  asked  Mr.  Sweeney,  ''Don't  ship 
that  wire  to  Colombia  because " 

The  Witness:     " it  was  very  rusty  wire  and 

I  was  obligated  to  ship  good  wire  to  Mr.  Echa- 
varria." 

Mr.  O'Malley:  I  am  confused  whether  this  is 
conversation  or  a  conclusion. 

The  Court :  This  is  what  he  said  to  Mr.  Sw^eeney 
at  the  pier,  according  to  his  testimony. 

The  Witness:  And  Mr.  Sweeney  promised  to 
me  to  call  people  to  select  the  wire,  to  separate  the 
good  wire  from  the  bad  wire,  and  I  accepted. 

Q.  (By  Mr.  Bunn) :  You  mean  you  accepted 
Mr.  Sweeney's  suggestion?  A.    Yes. 

Mr.  Dasteel :    Just  a  moment.  I  object. 

The  Court:  The  objection  is  sustained  to  the 
question. 

Mr.  Diether:  And  the  answer  may  be  stricken 
then? 

The  Court:     The  word  ''Yes"  will  be  stricken. 

Mr.  Dasteel:  I  ask  that  the  statement  volun- 
teered by  the  witness  to  the  effect  that  Mr.  Sweeney 
promised  certain  things,  I  think  he  should  say  what 
Mr.  Sweeney  said. 

The  Court:  We  understand  that.  He  is  doingj 
the  best  he  can.  He  is  doing  pretty  good,  too,  in 
English. 

The  Witness :     Thank  you,  your  Honor.  [276] 

The  Court:  Now  go  ahead  with  your  conversa- 
tion with  Sweeney  at  the  pier. 
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The  Witness:  We  spent  a  lot  of  time  at  the 
pier  looking  at  all  the  wire. 

Q.  (By  Mr.  Bunn)  :  At  the  Moore-McCormack 
pier?  A.    At   the   Moore-McCormack   pier. 

The  Court:  Let  us  clear  this  up  now,  what 
Sweeney  said  you  or  you  said  to  him  about  segre- 
gating the  wire. 

The  Witness:  Yes.  He  said  that  he  will  call 
some  people  who  used  to  do  that  kind  of  jobs  and 
he  will  let  me  know  how  much  it  cost,  and  we  went 
to  the  office  the  same  day,  the  same  afternoon,  and 
nothing  else  that  day. 

Q.  (By  Mr.  Bunn) :  You  mean  back  to  the  Los 
Angeles  office?  A.    Yes. 

Q.    Of  Sweeney?  A.    Yes. 

Q.    Mattoon  &  Company? 

A.    Mattoon  &  Company. 

Q.    Now,  that  is  Wednesday  afternoon,  the  31st? 

A.    Yes,  sir. 

Q.  Did  you  on  that  day  make  any  effort  to 
communicate  with  Dulien? 

A.     Not  that  day.  [277] 

The  Court:  You  mean  later?  He  had  already 
communicated  with  him. 

Mr.  Bunn :    Later  I  mean ;  yes. 

Q.  Did  you  later  that  day  do  anything  else  in 
regard  to  this  barbed  wire,  that  day?  A.    No. 

Q.  The  next  day  on  the  calendar  would  be 
August  1st?  A.    August  1st. 

Q.    Thursday? 
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A.    Yes.  I  went  to  Mattoon's  office. 

Q.  Let  me  ask  you,  what  did  you  do  on  August 
1st  about  the  barbed  wire?  A.    Yes? 

Q.    What  did  you  do? 

A.  I  went  to  Mattoon's  office  to  see  Mr.  Sweeney 
and  asked  him  what  about  the  designation  I  asked 
the  day  before,  and  he  told  me  that  he  called  some 
people,  I  don't  remember  the  names,  and  say  that 
the  segregation  will  be  made  the  same  day  or  the 
next  day,  and  I  know  that  it  was  made  because 
some  charges,  some  invoices,  was  presented  to  me 
by  Mr.  Sweeney. 

Q.     Now  let's  proceed  with  anything  you  did 

Mr.  Diether:    Just  a  moment. 

The  Court:  The  latter  portion  of  it  may  be 
stricken  as  a  conclusion. 

Mr.  Diether:     Thank  you.  [278] 

The  Court:  Except  the  portion  that  he  said  he 
later  received  an  invoice. 

Mr.  Bunn:     Is  that  clear,  Mr.  Morrow? 

Mr.  Hubert  Morrow:     Yes. 

The  Witness:  Then  the  same  day  in  the  mom-.^ 
ing 

Q.     (By  Mr.  Bunn)  :    August  1st? 

A.  August  1st,  in  the  presence  of  Mr.  Sweeney 
I  dictated  a  letter  to  his  secretary.  Miss  Betty,  ai 
letter  to  Dulien  Steel  Products,  stating  that  the: 
quality  of  the  wire 

Q.     Just  a  moment.  I  will  show  you  a  letter. 

Gentlemen,  I  have  in  hand  document  No.  23  fori 
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identification,  but  my  list  shows  a  copy  of  it.  I 
now  have  the  original  of  it,  and  I  ask  the  witness  if 
that  is  the  letter  he  refers  to. 

Mr.  Dasteel:    What  is  the  date? 

Mr.  Bunn:  August  1,  1946,  a  letter  to  Dulien 
Steel  Products,  Inc. 

Q.    Is  that  the  letter  you  referred  to? 

A.    Yes,  it  is.  I  mailed  it  myself. 

Q.     Does  it  bear  your  signature? 

A.    Yes,  it  is. 

Q.    You  took  it  yourself  to  the  post  office? 

A.    Yes. 

Q.  In  the  envelope  which  is  attached  to  it  [279] 
now  ?  A.    Yes. 

Q.    And  had  it  registered? 

A.    Registered;  yes. 

The  Court:  I  take  it,  Mr.  Bunn,  the  letter  was 
handed  to  you  by  Mr.  Dasteel  in  court  this  morn- 
ing? 

Mr.  Bunn:    Yes,  sir. 

The  Court :    Very  well. 

Q.  (By  Mr.  Bunn) :  And  except  for  the  stamp 
which  bears  ^'Received,  August  2,  1946"  in  the 
upper  right-hand  corner  of  that  document,  is  that 
letter  on  its  face  exactly  as  you  mailed  it  to  Dulien  ? 

A.    Yes,  it  is. 

Q.    In  the  attached  envelope  ? 

A.    Yes,  it  is. 

Mr.  Bunn:  We  offer  that  as  Plaintiff's  Exhibit 
No.  23. 

The  Court:    Admitted. 
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(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  23,  and  was  received  in  evidence.) 

Q.  (By  Mr.  Bimn) :  Now,  do  you  remember 
about  whether  that  was  in  the  morning  or  after- 
noon of  August  1st? 

A.     It  was  in  the  morning. 

Q.  And  did  you  have  any  contact  later  that  day 
with  anybody  from  Dulien's  place?  [280] 

A.    No. 

Q.  When  did  you  next  have  any  contact  with 
anybody  from  Dulien's  place? 

A.     August  5th  of  July,  1946. 

Q.    Pardon?  A.    August  5,  cinco. 

Q.     That  was  Monday,  wasn't  it? 

A.    I  don't  know. 

Q.    You  are  sure  it  was  August  5th? 

A.    August  5th ;  yes. 

Q.    With  whom  did  you  then  have  contact? 

A.  Mr.  Sweeney,  Mr.  Rendon  and  I  went  to  Mr. 
Dulien's  office  and  saw  Mr.  Grinstein,  and  asked 
him  to  go  to  the  dock  to  see  the  wire,  and  he  ac- 
cepted to  go  with  us.  Then  we  went  in  Mr.  Rendon 's 
car  to  the  dock.  Pier  A. 

Q.    A  little  louder,  please. 

A.  We  went  to  the  dock  with  Mr.  Grinstein  and 
in  the  presence  of  the  wire  he  expressed 

Q.    Who? 

A.  Mr.  Grinstein — surprise  and  say  that  he  can't 
understand 

Mr.  Diether :    Just  a  moment. 
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Mr.  O'Malley:  One  minute,  please.  The  witness 
has  said  that  Mr.  Grinstein  expressed  surprise.  I 
ask  that  that  be  stricken.  [281] 

The  Court:  Let  him  finish  his  answer  and  we 
will  see. 

The  Witness:  And  say  that  he  can't  understand 
why  Mr.  Dulien  told  him  that  the  wire  was  good. 
He  don't  know.  And  added  that  this  business  is 
going  to  make  it  crazy  to  him. 

The  Court:     Going  to  do  what? 

The  Witness:  It  is  going  to  make  it  crazy  to 
him. 

Mr.  Dasteel:  I  would  like  the  interpreter  to  get 
that  statement  in  Spanish. 

The  Interpreter:  Mr.  Grinstein  said  that  Mr. 
Dulien  had  told  him  that  the  quality  of  the  wire 
was  good,  that  inasmuch  as  it  wasn't  so,  that  it  was 
going  to  make  him  crazy  handling  it. 

Mr.  Diether:    What  was  the  last  word? 

The  Interpreter:     Handling. 

The  Court:     Handling  the  wire. 

The  Interpreter:  Handling  the  sale  of  the  wire, 
I  suppose. 

Mr.  Diether:  Ask  the  witness  if  that  is  what  he 
means. 

The  Interpreter :  That  he  was  distressed  to  have 
sold  the  wire  as  good,  being  in  such  a  damaged  con- 
dition. 

Mr.  Hubert  Morrow :  I  don't  understand  it.  Who 
was  going  to  be  driven  crazy? 

The  Court:    Mr.  Grinstein. 
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Mr.  Hubert  Morrow:     Mr.  Grinstein? 

The  Court:  Mr.  Grinstein.  The  witness  testified 
that  [282]  Mr.  Grinstein  said  that  it  would  make 
him  crazy  to  handle  it. 

Mr.  Hubert  Morrow:     I  see. 

The  Court:     Because  of  its  condition. 

Q.  (By  Mr.  Bunn)  :  Anything  else  said  in  that 
conversation  ? 

A.    Yes.  We  went  to  the  boat^ 

Mr.  Dasteel:    Who? 

The  Witness:  Mr.  Grinstein,  Mr.  Sweeney,  Mr. 
Rendon  and  I,  and  because  some  wire  is  coming, 
it  was  coming  from  the  boat  directed  to  cars  fori 
Gonzalez  &  Blanco,  Mr.  Grinstein  protest  and  asked 
to  have  the  same  right,  in  other  words,  to  have  the 
right  to  take  the  good  wire  from  the  boat,  to  direct 
it.  At  that  time  we  saw  on  the  dock  chalk  marks, 
white  chalk  marks,  '^Dulien  Steel  Products''  and 
^* Gonzalez  &  Blanco.''  On  the  right  a  big  pile 
marked  ^^ Gonzalez  &  Blanco"  and  on  the  left  a  big 
pile  marked  ^'Dulien  Steel  Products."  There  was 
no  marks  with  Londono. 

Q.  (By  Mr.  Bunn)  :  Was  there  any  noticeable 
difference  between  the  quality  of  the  wire  in  those 
two  piles? 

Mr.  Dasteel:  I  object  to  that,  your  Honor.  That 
calls  for  a  conclusion  of  the  witness.  It  would  be 
impossible  for  him  to  testify  as  to  a  difference,  the 
degree  of  difference. 

The  Court :     He  can  testify  to  what  he  saw.  [283]' 

Q.  (By  Mr.  Bunn)  :  Did  you  see  any  differ- 
ence? 
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A.  Yes.  All  the  wire  looked  like  the  same  wire, 
but  the  difference  I  saw.  It  was  that  on  the  right 
pile,  Gonzalez  &  Blanco,  I  saw  smaller  coils  than 
the  other  pile. 

Q.     More  small  coils? 

A.     Small  coils,  28-pound  coils. 

Q.  What  did  you  see  about  the  quality  of  the 
wire  in  the  two  separate  piles? 

A.     It  looked  bad  quality  all  over. 

Q.     I  didn't  get  the  answer. 

A.  It  looked  rusty,  all  of  it,  with  the  exception 
of  the  wire  coming  from  the  boat  directed  to  the 
cars  for  Gonzalez  &  Blanco. 

Q.  When  you  say  coming,  you  mean  then  being 
moved  ? 

A.  The  wire  that  was  going  or  was  being  un- 
loaded from  the  boat  to  the  cars  that  belonged  to 
Gonzalez  &  Blanco  was  decidedly  of  a  better  qual- 
ity. It  was  being  picked  up  in  the  holds  of  the  boat. 

The  Court:    What  did  Mr.  Grinstein  say? 

The  Witness :  He  said  that  he  want  to  have  the 
right  to  do  the  same. 

The  Court:    Who  did  he  say  that  to? 

The  Witness:  To  the  man  in  the  dock,  to  the 
man  in  the  boat.  [284] 

The  Court:    To  a  man  in  the  boat? 

The  Witness:    Yes. 

The  Court:    What  did  the  man  in  the  boat  say? 

The  Witness:  I  can't  remember  what  he  say, 
your  Honor. 

Q.     (By  Mr.  Bunn)  :    What  did  you  say? 
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The  Court:  He  said  he  can't  remember  what  he 
said.  Do  you  remember  whether  or  not  he  said  yes 
or  no?  That  cannot  be  leading  and  suggestive,  be- 
cause you  cannot  lead  a  person  in  both  directions. 

The  Witness  (Through  interpreter)  :  That  an- 
swer from  the  man  in  the  boat  must  have  been  in 
the  negative,  because  Mr.  Grinstein  continued 
arguing. 

The  Court:  What  did  Mr.  Grinstein  continue  to 
say? 

The  Witness:  We  take  the  car  again  to  the 
office,  and  I  asked  him  for  the  right  of  the  renego- 
tiation of  the  price  of  the  wire,  and  he  offered  me 
to  wait,  or  he  asked  me  to  wait  until  the  complete 
discharge,  unloading,  and  then  promised  me  that 
we  will  renegotiate  the  wire. 

I  asked  Mr.  Grinstein,  I  remember  well,  ^^Who 
is  going  to  pay  the  segregation  of  the  wire?,''  and 
he  said  that  I  must  pay. 

The  Court:     Did  you  ask  him  for  all  good  wire? 

Mr.  Diether:    Asked  who? 

The  Court:    Mr.  Grinstein.  [285] 

The  Witness :  Yes,  I  asked  for  good  wire.  I  toldi 
him  that  I  bought  good  wire  from  Dulien  and  I' 
want  to  have  good  wire,  and  he  asked  me  to  wait 
for  the  complete  unloading,  take  the  best  wire,  then< 
Dulien  will  remove  300  tons  of  wire  and  we  will, 
renegotiate  the  black,  the  bad  wire. 

Mr.  Diether:  Will  you  read  that  answer,  Mr. 
Reporter  ? 

The  Court:  I  could  not  do  that  because  Matsoa 
refused  to  give  me  the  right  to  select  the  wire. 
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Mr.  Diether:     Before  that,  your  Honor. 
Mr.  John  Morrow:    We  move  to  strike  the  wit- 
ness' answer  with  respect  to  what  Matson  did  as 
being  not  responsive. 

The  Court :    Let  us  hear  the  whole  answer. 

(The  answer  referred  to  was  read  by  the  re- 
porter as  follows:  ^^A.  Yes,  I  asked  for  good 
wire.  I  told  him  that  I  bought  good  wire  from 
Dulien  and  I  want  to  have  good  wire,  and  he 
asked  me  to  wait  for  the  complete  unloading, 
take  the  best  wire,  then  Dulien  will  remove  300 
tons  of  wire  and  we  will  renegotiate  the  black, 
the  bad  wire.  But  I  could  not  do  that  because 
Matson  refused  to  give  me  the  right  to  select 
the  wire.") 

The  Court :    Is  that  what  you  told  Grinstein  ? 

The  Witness:  Yes,  in  the  car  on  the  way  back 
from  the  pier  to  Dulien 's  office.  [286] 

The  Court:     The  motion  to  strike  is  denied. 

Mr.  Hubert  Morrow:  Is  it  clear  that  your 
Honor's  question  referred  to  that  conversation  at 
that  time  ?  The  witness  now  says  something  that 
sounds  to  me  like  it  might  have  been  a  later  con- 
versation. 

The  Court:  The  witness  has  testified  that  he, 
Mr.  Sw^eeney  and  Mr.  Rendon  and  Mr.  Grinstein, 
went  to  the  Harbor,  and  this  is  all  part  of  the  same 
transaction. 

The  Witness:    Yes,  sir. 

The  Court:     They  went   down  there,   and  your 
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conversation  on  the  dock  and  this  is  on  the  way 

back? 

The  Witness:    Yes. 

The  Court:    And  in  the  office? 

The  Witness :    Yes,  sir.  [287] 

*  *     » 

Q.  Mr.  Londono,  in  that  conversation  on  the  5th 
that  you  have  just  been  telling  about,  when  you 
went  back  to  Dulien's  [288]  office,  did  you  then  tell 
Mr.  Grinstein  that  Matson  would  not  let  you  select? 

A.    No. 

Mr.  Diether:    I  object  to  that  as  leading  and 

suggestive. 

*  *     * 

The  Court:  I  think  it  is  leading  and  suggestive, 
but  I  have  overruled  the  objection  because  the  ques- 
tion is  calculated  to  elicit  some  clarity  concerning 
this  conversation.  The  objections  are  [289]  over- 
ruled. 

*  *     * 

Q.  (By  Mr.  Bunn) :  Do  you  remember  any- 
thing else  of  the  conversation  on  that  day? 

Mr.  Hubert  Morrow:    What  day? 

Mr.  Bunn:     On  the  5th,  with  Grinstein. 

The  Witness:    No. 

Mr.  Diether:  Where?  At  the  dock  or  any  other 
place  ? 

Mr.  Bunn :  He  has  taken  us  from  those  persons^! 
from  the  dock  back  to  Grinstein 's  office. 

Mr.  Diether:  I  hadn't  heard  anything  about  thei 
office. 
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The  Court :  Yes,  he  testified  that  he  got  back  to 
the  office,  and  after  he  got  back  to  the  office  Grin- 
stein  told  him  to  wait  for  the  complete  unloading 
and  they  would  segregate  the  good  wire  from  the 
bad,  Dulien  would  take  300  tons,  he  could  take  his 
good  wire,  and  they  would  renegotiate  the  price  on 
the  bad  wire. 

Mr.  Diether :     I  understood  that  was  on  the  dock. 

The  Court :  That  was  at  the  office.  In  any  event, 
it  is  [290]  all  part  of  one  conversation. 

The  Witness:  One  conversation.  It  was  on  the 
way  from  the  dock  to  Dulien 's  office,  then  we  left 
Mr.  Dulien  at  his  office. 

The  Court:     Dulien? 

The  Witness :  Mr.  Grinstein,  at  his  office,  at  the 
door. 

The  Court:    You  left  him  at  the  door? 

The  Witness:  Yes.  And  one  day  later,  or  two 
days  later,  I  went  Mr.  Dulien 's  office  again  and  I 
received  from  him  one  letter  confirming  the  con- 
versation we  had  at  the  dock. 

Mr.  Dasteel:  Your  Honor,  please,  I  object  to 
this,  that  it  is  voluntary.  He  is  leaving  August  5th 
and  he  is  two  days  ahead  now. 

The  Court:    Yes,  it  is  voluntary. 

Let  me  ask  you  a  question :  Mr.  Sweeney  was  at 
the  dock  with  you? 

The  Witness:    Yes,  sir. 

The  Court :     Did  you  talk  to  the  man  on  the  boat? 

The  Witness:     No. 
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The  Court :  Did  Mr.  Sweeney  talk  to  the  man  on 
the  boat  about  getting  good  wire? 

The  Witness :     Not  that  I  remember,  your  Honor. 

The  Court:  Were  you  with  Mr.  Sweeney  all  the 
time? 

The  Witness :  He  was  in  the  same  place,  he  was 
in  the  [291]  dock,  but  I  don't  remember  very  close 
to  me. 

The  Court:  Your  conversation  concerning  get- 
ting good  wire  then  was  with  Mr.  Grinstein? 

The  Witness:    Yes,  sir. 

The  Court:  And  his  conversation  was  with  the 
man  on  the  boat? 

The  Witness:    Yes,  sir. 

Q.  (By  Mr.  Bunn) :  Now,  that  was  the  5th  of 
August.  When  did  you  next  have  any  contact  after 
the  5th  of  August  with  Dulien?  A.     The  7th. 

Mr.  Dasteel :    Pardon  me,  Mr.  Bunn. 

Mr.  Bunn:     I  mean,  anybody  at  Dulien 's  place? 

Mr.  Dasteel :     A  representative  ? 

Mr.  Bunn:  Some  person.  Unless  I  say  Mr. 
Dulien,  when  I  say  ^^ Dulien"  I  mean  Dulien 's  outfit. 

The  Witness :     The  7th  of  August,  1946. 

Mr.  Bunn :    May  I  have  document  No.  25,  please  ? 

(The  document  referred  to   was  passed  to 
counsel.) 

The  Court:  These  are  all  for  identification,  so 
you  can  refer  to  them  as  Exhibit  25  for  identifica- 
tion. 
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Q.  (By  Mr.  Bunn)  :  What  contact  did  you  have 
with  anybody  at  Dulien's  on  the  7th  of  August? 

A.  I  went  to  Mr.  Grinstein's  office  and  [292] 
required 

Q.    Alone,  or  with  somebody  else? 

A.  With  Mr.  Rendon — and  required  from  him 
confirmation  of  our  statement.  That  means  that  I 
will  take  the  best  wire  from  the  pile,  then  remove 
300  tons  of  wire,  and  then  we  will  renegotiate  the 
wire.   I  want  to  have  something  in  writing  on  that. 

Q.     Did  you  then  get  anything  in  writing? 

A.     Yes,  one  letter  from  Mr.  Grinstein. 

Q.     I  show  the  witness  document  No.  25 

Mr.  Dasteel:    What  date? 

Q.  (By  Mr.  Bunn)  :  and  ask  you,  Mr.  Lon- 
dono, when  you  received  that  letter  ? 

The  Court :    It  is  dated  August  7th. 

The  Witness :     The  7th  of  August. 

Q.     (By  Mr.  Bunn)  :    Was  it  handed  to  you? 

A.  Yes,  it  was  handed  to  me  by  Mr.  Grinstein 
in  his  office  in  Mr.  Rendon 's  presence. 

Q.     Did  you  see  him  sign  it? 

A.    Yes,  I  saw  him. 

Q.    Did  you  hear  him  dictate  it?  A.    Yes. 

Q.  Now,  is  this  the  document,  except  for  the 
blue  pencil  number  25  and  the  purple  ink  notation, 
'^Defendant  Citizens  Bank's  [293]  Exhibit  A,  P.  S. 
Noon,"  and  the  penciled  notations  on  the  bottom? 

A.    Yes. 

Q.     Is  that  the  letter?  A.     It  is. 
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Mr.  Bunn:  We  offer  that  as  Plaintiff's  Ex- 
hibit 25. 

The  Court:    Admitted. 

Mr.  Laven:  Pardon  me,  your  Honor.  May  we 
see  that  before  your  Honor  rules'? 

The  Court :    Very  well.  Let  me  look  at  it  first. 

(The   document  referred  to  was  passed  to 

counsel.) 

(The  document,  heretofore  marked  Plaintiff's 
Exhibit  25  for  identification,  was  received  in 
evidence.) 

Q.  (By  Mr.  Bunn) :  Now,  do  you  remember 
what  time  of  day  that  was  that  you  received  from 
Mr.  Grinstein's  hands  that' letter? 

A.     No,  I  don't  remember  what  time. 

Q.  Have  you  told  us  what  you  remember  of  the 
conversation  that  took  place  at  the  time  of  the  de- 
livery of  that  letter — Withdraw  that. 

What  conversation  did  take  place? 

The  Court:  I  thought  he  has  already  related 
that. 

Mr.  Bunn :  I  thought  he  just  said  Mr.  Grinstein 
gave  him  the  letter. 

The  Court:    No,  he  related  the  conversation.  He 
said  he  [294]  went  there  and  wanted  confirmation, 
in  writing.  | 

Q.  (By  Mr.  Bunn) :  Did  you  have  any  further 
contact  later  that  day  with  anybody  at  Dulien's 
place?  A.    No. 
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Q.  What  did  you  do  with  that  letter  after  you 
got  it?  A.     I  kept  it. 

Q.    You  kept  it?  A.    Yes.  [295] 

*     *     * 

Q.  Mr.  Londono,  you  have  testified  that  on  July 
31  for  the  first  time  you  saw  as  identified  for  you 
some  of  the  barbed  wire,  that  you  saw  it  on  the 
Moore-McCormack  dock?  A.     Yes. 

Q.  Now,  I  am  asking  you  whether  or  not  you 
at  any  time  gave  any  instructions  to  anybody  after 
your  observance  of  that  wire  on  the  31st  about  the 
movement  of  that  wire  ?  A.     Yes. 

Q.     To  whom  did  you  give  such  instructions? 

A.  I  instructed  Mr.  Sweeney  to  ship  all  good 
wire  from  that  particular  lot  of  wire,  move  it  to 
Moore-McCormack  Lines. 

Q.     You  mean  to  pick  out  the  good? 

A.  Pick  out  the  less  bad  and  more  usable  and 
ship  it  to  Cartagena,  Colombia. 

Q.  Did  you  give  any  instructions  about  what  to 
do  with  the  other  of  that  portion  that  was  at  Moore- 
McCormack 's? 

Mr.  Dasteel:  Just  a  moment.  He  hasn't  said  the 
date  that  he  gave  that  particular  instruction. 

The  Court:     He  has  not  been  asked.  [296] 

Q.  (By  Mr.  Bunn)  :  When  did  you  give  that 
instruction  to  Mr.  Sweeney  ? 

A.  At  the  time  we  went  to  the  dock,  the  31st  of 
July. 

Q.     Did  you  likewise  give  him  any  instructions 
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about  what  was  to  have  been  done  with  the  portion 
that  was  not  good? 
A.    I  asked  him  to  refuse  that.  [297] 


Mr.  Bunn:  I  am  about  to  show  the  witness  the 
check  which  I  showed  to  counsel,  which  is  not  on 
my  list  of  exhibits. 

Q.  I  show  you,  sir,  check  No.  127,  dated  July 
31,  1946,  for  $54,535,  appearing  to  be  payable  to 
the  Citizens  Bank,  and  ask  you  if  that  is  your 
signature  on  that  check?  A.    Yes,  it  is. 

Q.    And  when  did  you  sign  it  ? 

A.     The  31st  of  July. 

Q.     To  whom  did  you  deliver  it? 

A.     To  Mr.  Schroeder  in  the  bank. 

Q.    And  what  does  it  represent? 

A.  It  represented  the  payment  of  the  balance  be- 
tween the  amount  of  $214,000  paid  for  the  wire  to 
Dulien  and  the  money  I  got  out  of  the  bank,  $160,- 
000,  that  I  received  from  Columbia. 

Q.  And  you  actually  had  borrowed  this  money 
from  the  [298]  bank?  A.     From  the  bank,  yes. 

Q.  And  the  bank  had  put  that  in  your  bank 
account?  A.    Yes. 

Q.  You  then  gave  the  foreign  department  a 
check  back  for  that  amount  ?  A.    Yes,  sir. 

Mr.  Bunn:  We  offer  that  as  Plaintiff's  Ex- 
hibit 37. 

The  Court:    Admitted. 
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(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  No.  37  and  received  in  evi- 
dence.) 

Mr.  Diether:  I  thought  37  was  the  barbed  wire 
samples. 

The  Court:  No,  No.  36  is  the  barbed  wire  sam- 
ples. 

Q.  (By  Mr.  Bunn) :  Now,  Mr.  Londono,  be- 
tween August  7,  1946,  and  August  10,  1946,  did  you 
io  anything  about  the  barbed  wire  % 

A.  In  particular,  I  don't  remember.  I  remember 
(veil  that  after  the  7th,  or  the  9th,  when  the  wire 
^as  finished  unloaded,  I  was  trying  to  sell  the  wire 
to  people  here  in  Los  Angeles  that  required  to  buy 
the  wire,  but  nothing  in  particular  those  two  days. 

Q.  What,  if  anything,  in  regard  to  the  wire  hap- 
pened on  the  10th  of  August  ? 

A.  The  10th,  it  was  Saturday.  Yes,  I  went  to 
the  bank  and [299] 

Q.     Accompanied  by  whom,  if  anyone? 

A.    I  was  alone. 

Q.    Whom  did  you  see  at  the  bank? 

A.  I  saw  Mr.  Moran,  Mr.  Powers,  and  I  told 
Mr.  Powers — I  inquired  of  Mr.  Schroeder  but  he 
was  out  on  vacation  and  I  talked  to  Mr.  Powers — 
and  reported  to  him  the  transaction,  the  bad  quality 
jf  the  wire,  and  I  wanted  the  bank's  help. 

Mr.  Powers  suggested  I  see  Mr.  Emshoff 

\    Q.    Was  he  in  the  foreign  department  at  the 
bank?  A.    Foreign  department  of  the  bank. 
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Now  I  say  I  was  with  Mr.  Hector  Silva  Herrera, 
a  Colombian  lawyer. 

Mr.  Hubert  Morrow:     We  can't  hear. 

Mr.  Bunn:  He  said,  I  was  with  Mr.  Hector 
Silva  Herrera,  a  Colombian  lawyer. 

The  Witness:  Yes.  And  we  saw  Mr.  Emshoff, 
who  suggested  to  me  I  see  Mr.  Fosvett,  that  Mr. 
Emshoff  and  Mr.  Herrera  and  me  went  down  to 
Mr.  Fosvett 's  office. 

Q.     (By  Mr.  Bunn)  :     On  what  floor  of  the  bank? 

A.     First  floor  of  the  bank,  main  floor. 

Mr.  Herrera,  who  speaks  English  all  right,  ex- 
plained, told  Mr.  Fosvett  about  my  transaction, 
my  wire  transaction,  explained  to  him  the  fact  that 
the  wire  was  very  bad  because  [300]  he  saw  the 
wire  in  Long  Beach  the  day  before,  or  several  days 
before,  and  he  mentioned  to  Mr.  Fosvett  the  fact 
that  that  wire  it  was  bought  by  Dulien  from  the 
government  for  $28  per  ton  and  he  used  the  word  I 
'^scandal,''  if  the  wire  was  good  the  government) 
sold  it  for  $28. 

Mr.  Fosvett  listened  and  promised  to  give  me 
any  help  possible.  i 

Mr.  Diether:  I  didn't  get  the  first  part  of  his 
answer,  that  this  Colombian  lawyer  had  seen  the 
wire. 

The  Court :     The  day  before. 

The  Witness:  The  day  before  or  several  days 
before.   He  went  with  me  several  times  to  the  dock. 

Mr.  Diether :     When  you  went  to  the  Harbor  ? 

The  Witness :    Yes,  several  times. 
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Q.  (By  Mr.  Bunn)  :  Proceed,  if  there  was  any 
more  conversation  with  Mr.  Fosvett. 

A.     I  can't  remember  more. 

Q.  Do  you  remember  where  you  went  from  the 
bank  on  that  Saturday  morning,  on  August  10th? 

A.  Yes,  I  talked  to  Mr.  Moran  in  his  place  about 
the  condition  of  the  wire,  and  Mr.  Moran  suggests 
for  me  to  use  engineers  to  inspect  the  wire,  to  de- 
termine the  quality,  percentage  of  the  galvanized 
wire,  black  wire,  rusty  wire  and  usable  wire.  [301] 

Then  we  made  an  appointment  with  Mr.  Moran 
to  see  Mr.  Moran  at  the  Hotel  Clark  the  same  day 
after  the  bank  closed,  about  12:00  o'clock,  and  he 
called  Mr.  Koppel  in  my  presence  and  asked  for 
an  appointment  for  the  same  afternoon  at  the  dock 
in  order  to  inspect,  to  start  the  inspection  of  the 
wire,  and  Mr.  Koppel  approved,  agreed,  to  meet  us. 

Then  I  left  the  bank  at  that  time.  It  was  about 
11:00  o'clock.  Mr.  Moran  come  to  the  Hotel  Clark 
between  12:00  o'clock  and  1:00  o'clock,  and  with 
Mr.  Rendon  in  his  car  we  went  to  Long  Beach, 
Pier  1-A,  and  on  the  way  we  had  lunch.  Then  we 
met  Mr.  Koppel  about  2:00  o'clock  in  Long  Beach. 

Q.     Did  you  come  to  my  office  that  day  at  all? 

A.  When  I  left  the  bank  and  before  going  to  the 
hotel  I  had  the  suggestion  to  see  Mr.  Bunn,  and 
I  went  to  Mr.  Bunn's  office  and  I  report  to  him 
my  general  situation,  I  explained  what  happened. 

Q.    Was  that  the  first  time  that  you  had  seen  me  ? 

A.    Yes,  it  was  Saturday,  the  10th. 

Q.     Then  that  afternoon  what  did  you  do  ? 
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A.  About  2 :00  o'clock  we  met  Mr.  Koppel  at  the 
dock. 

Q.     Was  Mr.  Bunn  with  you? 

A.  No.  And  Mr.  Moran  in  English  explained, 
told  Mr.  Koppel  what  I  want,  that  he  means  to  in- 
spect the  wire  and  make  report  about  the  percentage 
of  the  galvanized  wire,  the  black  wire,  the  rusty 
wire,  the  good  wire,  the  usable  wire  [302]  and  the 
unusable  wire  too. 

And  Mr.  Koppel  agreed  to  start  immediately  to 
make  the  inspection.  Then  we  went  back  to  the 
hotel  and  nothing  more  Saturday  happened. 

Q.     That  was  Saturday,  August  10th  ? 

A.    Yes. 

Q.  Between  August  10th  and  August  21st,  gen- 
erally speaking,  what  did  you  do  in  regard  to  the 
wire? 

A.  I  have  tried  to  sell  the  wire  to  people  from 
Mexico,  from  Brazil,  from  Argentina,  that  knew 
that  I  had  this  wire,  called  me  at  the  hotel,  called 
Mr.  Rendon's  office  and  asked  me  for  the  price, 
then  every  day  I  take  people  down  there  to  the 
dock  and  show  the  wire,  they  see  the  wire  but  I 
have  not  one  offer,  nobody  wanted  to  take  the  wire 
because  it  was  too  bad. 

In  particular,  I  remember  on  the  12th  of  August : 
I  saw  in  the  pier.  Pier  1-A  in  Long  Beach,  one  Mr. 
Swanson  from  Toplis  &  Harding,  and  he  was  in- 
specting   the    wire    because    Koppel,    Mr.    Edwin, 
Koppel,  recommended  to  him  to  make  the  inspec- 
tion. 
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Mr.  Diether:  If  your  Honor  please,  may  the 
portion  of  his  answer  which  said  that  they  didn't 
take  the  wire  because  it  was  too  bad,  be  stricken 
as  a  conclusion  of  the  witness? 

The  Court :     No.  The  motion  is  denied.  [303] 

Q.  (By  Mr.  Bunn) :  You  say  you  saw  Mr. 
Swanson"?  A.     Swanson,  yes. 

Q.    Inspecting  the  wire? 

A.    Yes,  inspecting  the  wire. 

Q.    Go  ahead. 

A.  I  myself  told  Mr.  Swanson  that  I  was  the 
owner  of  the  wire  and  I  explained  that  I  wanted 
very  complete  report  about  the  quality,  and  he 
offered  to  me  to  make  the  report  and  send  it  to 
maybe  Mattoon  &  Company.  I  gave  my  address  to 
him. 

Q.     That  is  the  12th? 

A.    It  was  the  12th,  Mr.  Bunn. 

Q.  Now  is  there  anything  else  that  you  can  tell 
us  that  you  did  about  the  wire  but  try  to  sell  it 
between  then  and  the  21st? 

A.    Not  in  particular,  Mr.  Bunn. 

Q.  Now  going  back  to  the  7th  of  August,  on 
which  date  this  morning  you  said  Mr.  Grinstein 
accompanied  you  to  Pier  A A.    Yes. 

Q.    and  you  said  this  morning  that  you  saw 

good  wire  being  taken  from  the  boat  to  cars  for 
Gonzalez  &  Blanco A.    Yes. 

Q.    on  that  same  occasion,  did  you  see  any 

selection  being  made  from  the  piles  of  wire  which 
were  already  on  the  dock  as  distinguished  from  the 
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wire  that  was  on  the  boat  being  taken  directly  to 
the  cars  for  Gonzalez  &  Blanco  ? 

Mr.  Hubert  Morrow :     That  was  the  5th,  I  believe. 
Am  I  wrong? 

The  Witness :    The  5th. 


Mr.  Laven :  The  government  would  like  to  inter- 
pose an  objection  to  this  line  of  testimony  because 
there  is  nothing  in  the  complaint  or  in  any  issue 
relative  to  the  selection  of  the  wire  or  any  claim 
that  there  is  any  damages  that  have  resulted  by 
reason  of  permitting  Gonzalez  &  Blanco  to  select, 
whereas  Mr.  Londono  was  not  permitted  to  select. 
It  is  not  in  issue.  Therefore  it  is  not  material,  and 
we  object  to  it  on  that  ground. 

The  Court:  It  is  part  of  the  surrounding  cir- 
cumstances.   It  is  permissible.  [305] 


Q.  On  the  5th  of  August,  when  you  saw  good 
wire  being  taken  from  the  boat  to  cars  for  Gon- 
zalez &  Blanco,  did  you  see  any  selection  being 
made  from  the  piles  of  wire  on  the  dock  ^, 

A.  I  saw  people  taking  wire  from  the  piles  for 
Gonzalez  &  Blanco. 

The  Court :  Did  you  see  any  wire  unloaded  from 
the  boat  while  you  were  there  ? 

The  Witness:     Yes. 

The  Court:     What  would  they  do  with  the  wire 
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that  came  out  of  the  hold,  they  would  put  it  in 
Gonzalez  &  Blanco's  pile  or  in  Dulien's  pile  or  was 
there  somebody  standing  around  talking  about,  shall 
we  give  them  this  one  or  that  one,  or  what  hap- 
pened % 

The  Witness  (Through  Interpreter)  :  No.  I  saw 
the  wire  being  unloaded  all  over  the  pier. 

The  Court:  I  understood  him  to  say  that  they 
were  taking  wire  direct  from  the  boat  to  cars  for 
Gonzalez  &  Blanco. 

The  Witness :     Yes,  your  Honor. 

The  Court :  Did  they  stop  any  place  on  the  way 
or  was  there  somebody  directing  what  wire  was  to 
go  to  Gonzalez  &  Blanco,  or  did  the  stevedore  just 
haul  it  out  of  the  hold  and  take  it  and  put  it  in  the 
pile^ 

The  Witness  (Through  Interpreter)  :  He  didn't 
know  who  was  [306]  in  charge  of  the  distribution 
of  the  wire,  but  he  saw  some  wire  going  from  the 
boat  to  the  cars. 

The  Court:  Did  he  see  a  man  on  the  boat  or  on 
the  dock  directing  the  distribution  ? 

The  Witness  (Through  Interpreter) :  There 
were  some  people  indicating  where  the  merchandise 
was  to  be  placed. 

The  Court :     Did  he  know  who  they  were  ? 

The  Witness:     No. 

Q.  (By  Mr.  Bunn)  :  Now,  up  to  the  21st  of 
August,  did  there  occur — the  effort  you  made  from 
August  10th  to  the  21st  resulted  in  no  sales  by  you 
here,  is  that  right?  A.     Yes,  that  is  right. 


438  Citizens  N.  T.  &  S.  Bcmk  of  L.  A. 

(Testimony  of  J.  B.  Londono.) 

Q.  Did  anything  occur  particularly  on  August 
21st  about  this  wire  ? 

A.     Not  in  particular  that  I  remember. 

Q.  Did  you  at  any  time  observe  wire  being  taken 
out  of  the  pile  on  the  pier  marked  ^^Dulien"  to  cars 
for  Gonzalez  &  Blanco  ? 

A.    About  the  20th  of  August. 

Q.    What  occurred? 

A.  I  went  to  the  dock,  as  all  days,  trying  to 
show  the  wire  to  people,  trying  to  sell  the  wire,  and 
I  saw  people  taking  the  best  wire  from  all  piles  and 
I  asked  one  gentleman  what  happened,  and  he  say, 
he  answered  me  that  he  is  [307]  working  for  Gon- 
zalez &  Blanco,  and  I  asked  him,  ''Why  are  you 
taking  wire  from  all  piles,"  and  then  he  answered 
me,  he  had  the  right  to  have  the  wire  from  all  piles. 

I  was  surprised,  and  the  same  day  or  the  next 
day  I  reported  to  you  this  fact. 

Q.  Did  you  hear  any  portion  of  a  conversation 
in  my  office  on  the  day  you  reported  that  to  me?; 

A.  I  remember  that  you  called  Matson  Naviga- 
tion Company. 

Q.    You  can't  tell  what  they  told  me. 

A.  No,  I  would  say  that  you  talked  to  them. 
You  called  Mr.  Banning  in  Matson  Navigation 
Company. 

Q.    You  heard  me  do  that? 

A.  Yes,  of  course.  You  told  him  that  you  are; 
my  lawyer,  that  I  just  come  from  the  dock  and  Ij 
saw  people  from  Gonzalez  &  Blanco  taking  wire 

f 


vs.  J,  B,  Londono,  etc,  439 

(Testimony  of  J.  B.  Londono.) 

from  all  piles  in  the  dock,  and  after  that  you  told 

me  that  Mr.  Banning  answered  that  he  will 

Mr.  O'Malley :    Just  a  moment. 

Mr.  Bunn :    You  have  answered.  [308] 

*     *     * 

Q.     (By  Mr.  Bunn)  :     Then  you  left  my  ofBce? 

A.     That  is  right. 

Q.     Then  when  did  you  next  go  back  to  the  dock? 

A.     Practically  every  day  after. 

Mr.  Diether :     What  day  was  that  ? 

Mr.  Dasteel:     The  21st? 

Mr.  Bunn :  He  said  that  was  either  the  20th  or — 
the  same  day  as  the  20th  or  the  next  day,  in  his 
langauge. 

Q.  Now,  did  anything  occur  about  this  barbed 
wire  on  the  22nd  or  the  23rd? 

A.  On  the  23rd  I  remember  I  had  taken  you  to 
the  Long  Beach  pier  to  show  the  wire  with  Mr. 
Rendon  in  his  car  and  you  saw  the  wire. 

Q.  What  did  you  see  being  done,  if  anything, 
then  about  the  wire  ? 

A.  I  saw  people  selecting  the  wire  for  Gon- 
zalez &  Blanco. 

The  Court :     From  all  piles  ? 

The  Witness:  All  piles.  Then  we  left  the  dock 
and  stopped  at  Koppel's. 

Mr.  Bunn:     Pardon  me. 

Q.  Before  you  leave  the  dock,  do  you  know  the 
name  of  any  employee  of  Gonzalez  &  Blanco  whom 
jou  there  met  at  that  time  ?  [309] 
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A.  I  think  the  name  is  Mr.  Carter,  I  think,  but 
I  don't  remember. 

Q.     From  the  dock  you  went  where  ? 

A.    Mr.  Carter,  or  Mr.  Partridge. 

Q.     You  don't  remember,   I   take  it,  for  sure? 

A.    No. 

Q.     You  say  we  went  where  then"? 

A.    Went  to  Koppel's  office  in  Wilmington. 

Q.  And  what  transpired  at  Koppel's  office? 
What  occurred  at  Koppel's  office? 

A.  I  asked  Mr.  Koppel  to  try  to  make  report  of 
the  quality  of  the  wire,  and  during  our  conversa- 
tion— I  can't  remember  the  complete  conversation — 
he  asked  me  the  documents  used  on  this  transaction. 
Then  I  show  him.  I  had  in  my  pocket  document 
that  I  was  thinking  was  a  bill  of  lading,  and  I 
showed  Mr.  Koppel,  and  I  said,  ^^This  is  the  docu- 
ment. ' ' 

Q.     What  document  did  you  show  him  ? 

A.  I  showed  the  bill  of  freight,  but  at  that  time 
I  didn't  know  it  was  bill  of  freight.  Mr.  Koppel 
saw  the  paper  and  said,  ^'This  isn't  a  bill  of  lading, 
this  is  a  bill  of  freight." 

Then  I  handed  him  the  document  I  have  had  like 
a  bill  of  lading  and  he  said,  ^'No,  this  is  a  bill  of 
freight,  a  big  difference  betw^een  bill  of  lading  and , 
bill  of  freight."    It  was  the  first  time  I  saw  or  II 
knew  the  fact  about  the  document  I  [310]  have. 

Then  we  left  Koppel's  office  and  the  next  day  in 
the  morning,  the  24th  of  August,  I  went  to  Mr. 
Sweeney's  office  and  I  show  him  the  document  I 
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called  before  the  bill  of  lading,  and  asked  him  if  he 
had  another  document  from  the  bank,  and  he  said 
no,  he  said  the  only  document  we  have 

Mr.  Diether :     Just  a  moment. 

Mr.  0  'Malley :  I  think  the  conversation  with  Mr. 
Sweeney  is  hearsay  as  to  the  bank. 

The  Court :     Yes,  it  is  hearsay. 

Q.  (By  Mr.  Bunn)  :  You  showed  Mr.  Sweeney 
the  document? 

A.     The  document,  and  asked  him 

Q.    You  can't  tell  what  Mr.  Sweeney  said  to  you. 

A.     I  see. 

Q.  I  will  withdraw  that  statement.  I  think  he 
can  testify  to  the  conversation  when  the  conversa- 
tion itself,  not  the  truth  of  the  statements  made 
therein,  is  the  matter  in  issue.  He  is  telling  of  his 
acquisition  of  knowledge. 

Mr.  O'Malley:     He  has  already  testified  to  that. 

The  Court:    Do  you  object? 

Mr.  Diether:     Yes. 

The  Court :     The  objection  is  overruled. 

Mr.  Bunn:  Would  you  read  him  the  last  ques-- 
tion? 

The  Court :  He  was  telling  the  conversation  with 
Mr.  [311]  Sweeney. 

Q.  (By  Mr.  Bunn)  :  Go  ahead  and  tell  the  con- 
versation with  Mr.  Sweeney. 

Mr.  Diether:  Are  you  allowing  this  for  the  true 
facts  or  merely  that  he  had  the  conversation  ? 

The  Court :     That  he  had  the  conversation. 
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Mr.  Diether :  In  other  words,  it  is  not  offered  to 
prove 

Mr.  Bunn:  It  is  not  offered  to  prove  the  truth 
of  what  Mr.  Sweeney  told  him,  but  to  prove  the 
fact  of  the  telling. 

The  Court :  To  prove  that  Mr.  Sweeney  told  him 
that? 

Mr.  Bunn:  Yes,  sir.  Whether  true  or  false,  is 
another  question. 

The  Court:  You  were  telling  the  conversation 
with  Mr.  Sweeney. 

The  Witness:  I  asked  him  if  he  had  another 
document  from  the  bank,  and  he  say  no,  the  only 
document  he  had  was  this  document.  And  I  say  Mr. 
Sweeney  what  Mr.  Koppel  say  the  day  before,  in 
other  words,  that  it  is  not  bill  of  lading,  it  is  a  bill 
of  freight. 

Then  I  went  to  your  office,  Mr.  Bunn's  office,  and, 
reported  that  Mr.  Sweeney  told  me  not  any  other 
document  had  been  delivered  by  the  bank  to  Mat- 
toon  &  Company.  Then  as  you  remember,  Mr.  Bunn, , 
we  went  to  the  bank.  [312] 

Q.     (By  Mr.  Bunn):     Whois^^we"? 

A.     You  and  I  went  into  the  bank  and  had  a  con- 
ference with  many  officers  of  the  bank,  president,  i 
Mr.  Fosvett,  Mr.  Emshoff,  Mr.  O'Neil. 

Q.  On  that  same  day  did  we  first  talk  with  all  the' 
defendants  or  just  one  person? 

A.     The  first  day  we  talked  to  all  officers. 

The  Court:     Who  did  you  first  talk  to  when  yoi 
went  to  the  bank,  Mr.  Schroeder  ?  ji 
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The  Witness :     I  beg  your  pardon  % 

The  Court :  When  you  and  Mr.  Bunn  went  to  the 
bank  that  day,  who  did  you  first  talk  to  ? 

The  Witness:  Mr.  Fosvett.  Mr.  Schroeder  was 
on  vacation. 

The  Court :     Mr.  Fosvett  % 

The  Witness:  Mr.  Fosvett.  Mr.  Schroeder  was 
on  vacation. 

The  Court :     What  did  you  tell  Mr.  Fosvett? 

Q.  (By  Mr.  Bunn) :  What  was  said  between 
you  and  Mr.  Fosvett? 

A.  You  take  part  in  the  conversation.  I  don't 
tell  nothing  to  Mr.  Fosvett. 

Q.     I  beg  your  pardon? 

A.     I  say  nothing  to  Mr.  Fosvett.  You  tell  him. 

The  Court:     What  did  Mr.  Bunn  say? 

The  Witness :  Mr.  Bunn  explained  to  Mr.  Fosvett 
and  the  [313]  other  officers  of  the  bank  what  hap- 
pened. 

The  Court :     What  did  he  tell  them  ? 

Q.  (By  Mr.  Bunn)  :  You  have  to  say  what  you 
heard  me  say. 

The  Court :     What  words  did  he  use  ? 

The  Witness:  Mr.  Bunn  told  that  the  barbed 
wire,  it  was  very  bad  barbed  wire,  it  was  all  very 
rusty,  and  in  particular  the  bank  paying  against  a 
bill  of  freight  instead  of  a  bill  of  lading.  And  Mr. 
Fosvett  answered  that  he  know  nothing  about  it 
because  he  was  not  in  charge  of  the  foreign  de- 
partment and  promised  to  Mr.  Bunn  to  call  Mr. 
Schroeder  in  Oregon — Mr.  Schroeder  was  on  vaca- 
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tion — and  I  can't  remember  the  words,  the  dis- 
cussion, that  happened  that  day.  But  in  fact,  in 
essence,  that  was  the  conversation. 

Q.  (By  Mr.  Bunn) :  Then  did  you  confer  with 
other  officers  of  the  bank'? 

A.  Yes,  and  the  fact  that  I  signed  a  loan  from 
the  bank. 

Q.     That  you  had  what? 

A.  I  had  a  loan  from  the  bank  and  I  shipped  the 
wire  to  South  America  and  I  had  not  money  to  pay 
to  the  bank  and  I  asked  the  permission  to  ship  the 
wire. 

Q.  From  whom  did  you  ask  that,  whose  per- 
mission did  you  ask  ?  [314] 

A.  The  bank's  permission,  Mr.  Fosvett  and  the 
president  of  the  bank — I  don't  know  the  name — andi 
Mr.  Emshoff  who  was  present  too. 

Q.     Who  else  was  present,  if  you  remember? 

A.  Mr.  Bunn,  Mr.  O'Neil,  the  lawyer  of  the 
bank. 

Q.  All  right.  On  that  occasion  then  you  asked 
their  permission  to  do  what  ? 

A.  To  release  to  ship  the  wire  to  South  America! 
with  the  payment  of  $27  per  ton  for  the  wire.  Then 
on  the  first  shipment  I  made  to  South  America  1 
paid  to  the  bank  $27  per  ton. 

Mr.  Diether:  Was  this  in  the  conversation,  oi; 
what? 

The  Witness:  In  the  conversation  we  agreed  to 
pay  the  bank  $27  per  ton  on  the  wire  I  was  shipping, 

Q.     (By  Mr.  Bunn)  :     Did  the  bank  give  you  the 
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permission  you  asked  to  ship  the  wire  to   South 

America  %  A.     Yes. 

Q.     Did  they  give  it  to  you  on  that  same  day  % 

A.  Yes,  but  the  next  time  I  know  as  a  fact  that 
you  obtained  from  the  bank 

Mr.  Diether:  Just  a  moment.  I  object  to  that  as 
calling  for  a  conclusion  of  the  witness,  what  he  ob- 
tained. 

The  Court:     Yes.  [315] 

Q.  (By  Mr.  Bunn) :  You  got  the  bank's  per- 
mission, you  say  % 

A.  Yes,  to  ship  the  wire  with  the  payment  of  $27 
per  ton. 

Q.     Then  did  you  thereafter  pay  $27  per  ton? 

A.  (Through  interpreter) :  I  made  the  payment 
of  $27  for  the  first  shipment.  That  was  made  at  $27 
per  ton.  But  the  next  shipment  the  bank  permit 
me 

Mr.  Diether:  Just  a  moment.  I  object  to  the  wit- 
ness volunteering. 

Q.  (By  Mr.  Bunn) :  Did  you  pay  $27  per  ton 
release  amount  on  the  second  shipment? 

A.    No. 

Q.     Why  not? 

A.  Because  the  bank  permitted  me  to  ship  the 
wire  without  payment. 

Mr.  Diether :  May  that  go  out  as  a  conclusion  of 
the  witness  ? 

The  Court:  Yes,  that  is  a  conclusion.  I  think 
we  had  better  go  back  into  the  bank  and  visit  around 
a  while  and  find  out  who  he  talked  to. 
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Q.  (By  Mr.  Bunn)  :  Who  handled  the  shipping 
documents  on  which  the  shipments  to  South  America 
were  made  ?  [316]  A.     Mattoon  &  Company. 

Q.  Did  Mattoon  &  Company  make  the  second 
shipments  A.     Yes. 

Q.  And  you  did  not  make  a  payment  to  the  bank 
on  the  second  shipment  1  A.     No. 

Q.  Did  Mattoon  &  Company  handle  the  later 
shipments  of  the  wire  to  South  America  *? 

A.     Yes. 

Q.  Did  you  make  payments  to  the  bank  of  $27 
per  ton  or  any  amount  on  those  later  shipments  ^ 

A.    No. 

Q.  Now  in  this  conference  in  which  you  said  that 
in  your  presence A.     Mr.  Bunn  *? 

Q.    Yes. 

A.  I  received  the  documents  from  the  bank  on  the 
second  and  third  shipments. 

Q.  What  do  you  mean,  you  received  the  docu- 
ments ^ 

A.  Mattoon  &  Company  made  the  shipment  and: 
delivered  the  documents  to  the  bank  and  the  bank; 
delivered  me  the  documents  without  payment.  II 
don't  take  the  document  from  Mattoon  &  Company 
and  send  it  to  Colombia,  I  take  it  from  the  bank, 
the  bank  delivered  me  the  documents  without  pay-i 
ment. 

The  Court:  Did  you  talk  to  anybody  there  at 
that  time?  [317] 

The  Witness:     Yes. 
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The  Court :     When  you  got  the  documents  ? 

The  Witness :     Yes. 

The  Court:     Who  did  you  talk  to? 

The  Witness :  Mr.  Powers  delivered  me  the  docu- 
ments. 

The  Court :  Did  you  say  anything,  or  did  he  say 
anything  about  shipping  it? 

The  Witness :     No. 

The  Court :  Did  you  say  anything  about  not  pay- 
ing $27  per  ton? 

The  Witness :  No,  Mr.  Bunn  said  that  he  obtained 
from  the  bank  permission. 

The  Court:  Mr.  Bunn  advised  you  that  he  ob- 
tained the  permission? 

The  Witness :    Yes. 

The  Court :     Very  well. 

Q.  (By  Mr.  Bunn)  :  Now  in  that  conference 
svith  the  several  officers  of  the  bank  in  which  the 
president  of  the  bank  was  there,  you  had  said 

Mr.  Diether :     What  day  is  this  ? 

Q.     (By  Mr.  Bunn) :     Did  you  state  the  date? 

The  Court :     It  was  about  August  24  or  25. 

The  Witness:  About  August  24.  The  first  con- 
ference was  [318]  on  the  24th.  It  was  Saturday,  I 
remember. 

Q.  (By  Mr.  Bunn) :  You  said  a  while  ago  that 
the  bank  was  told  by  me  in  your  presence  that  the 
oank  had  paid  on  a  freight  bill. 

The  Court:  And  not  a  bill  of  lading.  He  has 
testified  to  that. 

Mr.  Bunn:     Yes,  sir. 
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Q.  Now  did  any  one  of  those  officers  in  the  bank 
then  and  there  reply  to  that  particnlar  statement  ^ 

Mr.  Diether :     Made  by  you  ? 

Mr.  Bnnn :     Yes,  in  his  presence. 

The  Witness:  No,  Mr.  Fosvett  told  you  that  he 
will  call  Mr.  Sehroeder  because  Mr.  Schroeder  was 
on  vacation  and  they  know  nothing  about  it. 

The  Court :  Did  you  later  see  Mr.  Schroeder  that 
day? 

The  Witness:  No,  Mr.  Schroeder  was  on  vaca- 
tion. 

The  Court :  I  mean  Mr.  Fosvett.  In  other  words, 
did  Fosvett  call  Schroeder  and  you  talk  to  him  after 
that? 

The  Witness:  No,  not  that  I  remember,  your 
Honor. 

Q.  (By  Mr.  Bunn)  :  You  mean  you  didn't  talkl 
to  him  again  or  that  he  didn't  call? 

Mr.  Diether:     He  didn't  talk  to  him  again. 

The  Court:     He  said  he  did  not  remember.  [319} 

Q.  (By  Mr.  Bunn)  :  Now  that  is  August  24tk 
you  say?  A.    Yes,  sir. 

Q.  Now  did  you  make  any  further  inquiry — ^jusf 
answer  yes  or  no — about  the  delivery  of  a  bill  o1> 
lading  ? 

Mr.  Diether:  I  object  to  that  as  indefinite  anq 
uncertain. 

Mr.  Bunn :  I  want  him  to  answer  yes  or  no,  anc 
then  we  will  see. 

Mr.  Diether:     Inquired  from  whom? 

Mr.  Dasteel :     By  whom  ? 
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Mr.  Bunn:  I  think  an  effort  on  his  part  to  find 
out  would  be  competent  and  material  regardless. 

The  Court:  The  objection  is  overruled.  Read  the 
question. 

(The  question  referred  to  was  read  by  the 
reporter  as  follows:  ^*Q.  Now  did  you  make 
any  further  inquiry — just  answer  yes  or  no — 
about  the  delivery  of  a  bill  of  lading  ■?") 

Mr.  Diether:  The  point  I  wish  to  observe  is  de- 
livered to  whom,  delivered  to  the  bank,  delivered 
to  Matson  Company,  delivered  to  Mattoon  or  whom  *? 

Mr.  Bunn:     To  anybody. 

Mr.  Diether:  It  is  indefinite  and  uncertain  in 
that  [320]  particular. 

The  Court :     Overruled. 

Do  you  understand  the  question  % 

The  Witness :     Yes. 

No. 

Q.     (By    Mr.    Bunn):     Did    you    talk    to    Mr. 

Moran'?  A.     No. 

Q.    About  whether  he  received  the  bill  of  lading? 

A.     Oh,  that  was  on  the  10th. 

Q.     On  the  10th  of  what? 

A.     I  saw  Mr.  Moran  on  the  10th. 

Q.     The  10th  of  August? 

A.  Yes.  The  first  time  I  saw  Mr.  Moran  was  the 
10th  of  August.  And  I  saw  Mr.  Moran  on  the  24th, 
that  morning. 

Q.     Well,  now,  on  the  10th,  was  there  any  conver- 
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sation  between  you  and  Mr.  Moran  about  a  bill  of 

lading?  A.     No,  not  any  conversation. 

Q.    All  right. 

A.  The  only  conversation  I  had  with  Mr.  Moran 
about  the  documents,  it  was  the  24th,  in  the  morning, 
when  I  show  him  the  freight  bill,  bill  of  freight,  and 
asked  him  if  he  paid  the  credit,  the  draft,  to  Dulien 
against  that  document. 

Q.  Was  anybody  with  you  then  besides  Mr. 
Moran? 

A.     Mr.  Bunn,  Mr.  Thomas  Bunn.  [321] 

Q.    Now  tell  us  what  conversation  took  place. 

A.  Mr.  Moran  told  me  after  he  saw  the  paper 
that  he  paid  against  other  document,  a  larger  piece 
of  paper.  He  used  that  word. 

Mr.  Hubert  Morrow:  The  witness  is  using  his 
hands  to  show  a  piece  of  paper  how  large  ? 

The  Witness:  Yes.  (Indicating.)  He  used  the 
words  and  expression,  ^  larger  piece  of  paper. '* 

Mr.  Diether:  It  was  larger  than  the  bill  ofl 
freight? 

The  Witness :     Yes. 

Mr.  Hubert  Morrow :  Indicating  about  15  inches- 
in  length,  I  take  it. 

The  Court:  I  do  not  know.  It  did  not  look  to: 
me  like  it  was  15  inches. 

Mr.  Hubert  Morrow:  Or  20.  He  said  a  larger! 
piece  of  paper. 

The  Court :     He  said  a  larger  piece  of  paper  thai 
the  freight  bill. 
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The  Witness :     Yes,  your  Honor.  [322] 

I  *     *     * 

Q.    Now  when  did  you  next  thereafter  see  Mr. 

Moran  %  Do  you  remember  seeing  him  again  ? 

A.  Yes,  I  remember,  and  I  have  my  recollection 
in  my  record,  the  date.  It  was  about  the  29th  of 
August. 

Q.     Where  was  if? 

A.  At  the  corner  of  Spring  Street  and  Fourth 
Street. 

Q.     What  time  of  day  or  night  was  it? 

A.  It  was  in  the  afternoon,  I  saw  him,  and  I 
say  to  him 

Q.  Was  there  anybody  else  present  in  the  range 
of  hearing? 

A.  No.  But  I  had  many  troubles  because  of  the 
bad  quality  of  the  wire,  that  I  cannot  sleep. 

Mr.  Dasteel:  If  your  Honor  please,  I  move  that 
that  be  stricken. 

The  Witness :     And  he  say 

Mr.  Dasteel :     Did  he  say  he  said  that  ? 

The  Court :  That  is  what  he  said,  I  say  to  him  I 
had  many  troubles  on  account  of  the  bad  quality 
of  the  wire  and  I  cannot  sleep.  That  is  the  witness' 
words.  [323] 

The  Witness:  And  he  answered  me,  he  also  can't 
sleep  because  he  made  a  mistake  in  the  bank  and 
everybody  in  the  bank  is  against  him  and  nobody 
in  the  bank  wants  to  take  the  responsibility  of  the 
mistake,  of  the  error. 


I 


452  Citizens  N.  T,  &  S.  Bank  of  L.  A. 

(Testimony  of  J.  B.  Londono.) 

Then  he  told  me  that  the  bank  now  is  against  me 
because  the  bank  know  that  I  have  a  lawyer.  The 
first  time  I  tried  to  have — he  told  me — ^the  first  time 
I  tried  to  have  the  help  in  the  bank,  but  now  the 
bank  is  against  me  because  I  have  a  lawyer. 

Q.  (By  Mr.  Bunn)  :  Go  ahead,  if  there  is  any- 
thing more  in  the  conversation. 

A.  In  essence,  that  was  all  the  conversation.  It 
was  in  Spanish. 


Q.  Was  there  anything  said  about  South  America 
in  that  conversation  *? 

A.  I  remember,  Mr.  Bunn,  that  Mr.  Moran 
asked  me  about  [324]  the  condition  of  jobs,  the 
work,  in  South  America. 

Q.     On  that  same  occasion  ? 

A.     On  that  same  occasion. 

The  Court :     The  condition  of  what  ? 

The  Witness:  The  condition  of  the  work,  and  I 
told  him 
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A.  I  answered  him  that  in  South  America  there  i 
is  very  good  opportunity  for  people  like  him  that; 
speak  English  and  Spanish,  and  that  is  true. 

Q.     That  you  say  was  on  what  date  ? 

A.     About  the  29th  of  August.  % 

Q.  Now  when  did  you  next  have  any  contact — 
no,  did  you  make  any  other  inquiry  thereafter  about 
the  delivery  or  not  of  a  bill  of  lading  to  the  bank? 

A.     No. 

Q.     Did  you  go  to  Dulien's  office? 
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A.     No.   At  that  time? 

Q.    Well,   later.    Did  you  later   go  to   Dulien's 

office?  [325] 

*     ■»     * 

The  Witness :  I  never  inquired  from  anybody  the 
delivery  of  the  bill  of  lading.  I  was  trying  to  locate 
the  bill  of  [326]  lading. 

The  Court:     Did  you  go  to  Dulien's  office? 

The  Witness:  Yes,  I  went  to  Dulien's  office  the 
fourth  day  of  September. 

Q.  (By  Mr.  Bunn) :  Now  before  the  4th  of 
September,  did  you  go  anywhere  else  looking  for  a 
bill  of  lading? 

A.     About  that  day  I  was  at  Wilmington 

Mr.  Diether:     What  day? 

The  Witness :     About  the  4th  of  September. 

The  Court:     You  were  where? 

The  Witness :  Wilmington.  During  that  day  be- 
tween the  20th  of  August  and  the  4th  of  September 
I  was  trying  to  locate  the  bill  of  lading. 

Q.     (By  Mr.  Bunn) :     Where  did  you  go  ? 

A.  I  went  to  Matson  Navigation  office  in  Wil- 
mington, with  Mr.  Sweeney  of  Mattoon  &  Company, 
trying  to  locate  the  original  bill  of  lading. 

Q.     Do  you  know  with  whom  you  talked  there? 

A.  I  do  not  know  the  name  of  the  man  I  talked 
with.  I  talked  to  somebody  there  and  asked  him 
about  the  documents  regarding  this  shipment,  and 
after  he  tried  to  find  it,  he  told  me  that  they  have 
not  the  original  bill  of  lading,  and  suggested  to  me 
that  maybe  the  cashier  put  it  away  when  the  [327] 
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freight  was  paid.    But  I  could  not  see  the  cashier 

that  was  in  the  office. 

But  he  show  to  Mr.  Sweeney  and  I  another  docu- 
ment regarding  this  transaction  and  I  looked  at  the 
body  of  the  document,  supposed  to  be  a  carbon  copy 
of  the  bill  of  lading,  and  no  exception  is  made  on 
the  body  of  the  document  I  saw  there. 

Q.     Did  you  make  any  comment  on  that"? 

Mr.  Diether:     To  whom? 

Mr.  Bunn:     To  the  man  that  showed  it  to  him. 

The  Witness :  I  asked  him  why  on  this  shipment, 
rusty  wire,  Matson  issued  a  bill  of  lading,  cleant 
bill  of  lading,  or  clean  document,  and  he  say  that 
maybe  the  shipper  in  Honolulu  made  a  bond,  a 
warranty,  in  order  to  protect  Matson. 

Mr.  Bunn:     Made  bond  to  guarantee,  did  he  say^ 

The  Interpreter :     Warranty.  I 

Mr.  Diether :     Made  bond  or  warranty  ? 

The  Interpreter:  That  perhaps  that  agents  for 
Matson  in  Honolulu  have  made  a  bond  in  guaranty; 
or  warranty. 

The  Court:     To  Matson? 

The  Interpreter:     To  Matson. 

Mr.  John  Morrow:  If  the  Court  please,  we  ob^ 
ject  to  the  question  and  answer,  at  least  the  answer: 
as  the  witness  has  stated  it.  There  is  no  foundatioiK 
shown  that  this  man  he  was  talking  to  was  connected 
with  Matson  or  sufficiently  connected  with  Matsod 
to  be  acting  within  the  scope  of  his  authority  [328} 
in  any  such  statement  he  might  have  made.  I  moVe 
to  strike  the  answer. 
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The  Court:  I  think  you  failed  to  object  to  the 
foundation,  or  to  the  lack  of  foundation  when  coun- 
sel was  asking  him  whom  he  talked  to.  The  evidence 
shows  that  it  was  at  Matson.  It  appeared  to  be  some- 
body that  Matson  held  out  as  some  person  to  do 
business  with.  The  motion  to  strike  is  denied. 


Q.  (By  Mr.  Bunn)  :  Now  when  did  you  next 
see  Mr.  Grinstein'?  [329] 

4f         *         45- 

(The  question  referred  to  w^as  read  by  the 
reporter  as  follows:  ^^Q.  Now,  when  did  you 
next  see  Mr.  Grinstein'?'') 

The  Witness :  The  next  time  I  saw  Mr.  Grinstein 
it  was  at  Dulien's  office  the  4th  of  September,  accom- 
panied with  Mr.  Bunn. 

Q.     (By  Mr.  Bunn)  :     Morning  or  afternoon? 

A.     The  morning. 

Q.     Tell  us  the  conversation  that  took  place. 

A.  Mr.  Bunn  told  Mr.  Grinstein  that  I  refused 
the  wire  because  it  is  very  rusty,  very  bad  wire,  and 
[  am  not  going  to  take  the  wire. 

Mr.  Grinstein  say,  ^^Mr.  Londono,  you  have  the 
pvire  and  we  have  the  money. ' ' 

Then  Mr.  Bunn  explained  all  the  facts  about  the 
iifferent  kind  of  wire,  galvanized,  black  wire,  rusty 
fvire,  unusable  wire,  and  put  the  fact  that  the  bank 
pay  the  credit  against  bill  of  freight  instead  of  a 
Dill  of  lading. 
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Mr.  Grinstein  called  Mr.  Stanley  at  his  office- 


Q.  Will  you  proceed  with  the  conversation  ir 
Dulien's  office? 

A.  Mr.  Stanley  take  part  in  the  conversation 
between  you  and  Mr.  Grinstein  in  my  presence  and 
told  Mr.  Stanley 

Q.     Who  told  Mr.  Stanley? 

A.  Mr.  Grinstein  told  Mr.  Stanley  that  you  say, 
in  other  words,  that  the  bank  pay  the  draft  against 
bill  of  freight  instead  of  bill  of  lading,  and  Mr 
Stanley  admitted,  [332]  saying  that  they  left  the 
bill  of  lading  at  Matson's  office  and  presented  to 
the  bank 

Q.     Where? 

A.  At  Matson's  office  and  presented  to  the  bank 
the  bill  of  freight  instead  of  the  bill  of  lading. 

Q.     Did  he  say  which  Matson  office? 

A.     He  mentioned  Wilmington. 

Mr.  Diether:  Now,  if  the  Court  please,  I  move 
to  strike  the  answer  of  the  witness  upon  the  ground 
that  it  is  hearsay  testimony  and  not  binding  upon  th** 
bank.  No  officer  or  employee  of  the  bank  was  pre&i 
ent  at  that  time. 

The  Court :     It  will  be  the  same  ruling  as  before. 

What  I  have  in  mind  is  this:  There  is  a  possi 
bility  that  perhaps  there  was  just  as  much  of  ; 
duty  on  Dulien  to  present  a  bill  of  lading  to  th 
bank  as  there  was  for  the  bank  to  receive  it  or  t( 
ask  for  it. 
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Mr.  Diether:  I  am  only  asking  for  a  ruling  on 
behalf  of  the  defendant  bank. 

The  Court:  I  understand  that.  The  motion  is 
denied,  subject  to  a  further  motion  to  strike. 

Mr.  Diether:  Do  I  understand  your  Honor  to 
indicate  that  I  am  to  make  that  motion  at  the  close 
of  this  witness'  testimony  or  at  any  appropriate 
time  during  the  course  of  the  trial  % 

The  Court :  In  view  of  the  understanding  among 
all  counsel  [333]  at  the  beginning  of  the  trial,  it 
would  seem  to  me  that  the  most  appropriate  time  to 
gather  your  motions  to  strike  together  would  be  at 
the  conclusion  of  the  plaintiff's  case  because  un- 
doubtedly throughout  the  trial  there  will  be  many 
things  admitted  in  evidence  which,  under  the  under- 
standing we  had  at  the  beginning  of  the  trial,  one 
or  the  other  of  the  parties  may  wish  to  strike. 

Mr.  Diether:  And  that  I  take  it,  your  Honor, 
means 

The  Court:  And  for  the  further  reason  that  at 
the  conclusion  of  the  plaintiff's  case  it  will  be  the 
plaintiff's  case  and  I  will  have  everything  to  take 
into  consideration  then  which  might  either  make  it 
admissible  or  not  admissible. 

Mr.  Diether:  And  we  understand  our  arrange- 
ments, as  I  understand  it,  that  our  motions  to  strike 
may  apply  to  any  or  all  of  the  testimony  which 
might  be  presented  by  the  plaintiff  that  we  feel 
is  not  applicable  or  admissible  as  to  our  particular 
client. 

The  Court :     I  do  not  want  to  say  anything  more 
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about  the  understanding  that  was  had  at  the  be- 
ginning of  the  evidence  because  it  is  clear.  It  ought 
to  be  in  the  record,  and  it  is  in  the  record.  If  I  say 
anything  more  now  we  will  then  all  be  confused. 
Now,  we  have  only  one  incident  to  remember.  If  I 
say  anything  about  it  then  we  will  have  two. 

*     *     * 

Mr.  Bunn:  Mr.  Morrow  has  just  asked  for  a 
repeating  by  the  reporter  of  Mr.  Londono 's  last 
answer,  I  believe. 

The  Court:  I  would  appreciate  that.  I  thought 
the  witness  said  that  Stanley  said  he  left  the  bill  of 
lading  at  Matson's  office. 

The  Witness :     Yes. 

The  Court:     Proceed. 

Q.     (By  Mr.  Bunn) :     Go  ahead. 

A.  Then  Mr.  Grinstein  admonished  Mr.  Stanley 
because  he  was  talking  that  way  and  say  that  that 
matter  must  be  handled  by  his  lawyer  and  stopped 
Mr.  Stanley's  conversation. 

Mr.  Dasteel :     If  your  Honor  please,  I  move  to  ti 
strike  the  phrase  ^^  admonished. ''   I  think  the  wit- 
ness should  limit  himself  to  exactly  what  was  said. 

The    Court:     The   word   ''admonished''   will   be| 
stricken.   Otherwise  the  answer  will  stand. 

Q.     (By  Mr.  Bunn)  :     Mr.  Londono,  you  said,  I  ' 
believe,  that  Mr.  Stanley  said  they  had  left  the  bill 
of  lading  at  Matson's  office.  Did  he  say  who  ''they" 
were? 

A.     He  used  the  word,  his  men. 
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The  Interpreter:     He  said  that  he  used  Dulien's 

men.  [335] 

*  *     * 

Q.  (By  Mr.  Bunn)  :  Now  is  that  all  of  the  con- 
versation as  you  remember  it  on  that  occasion? 

A.     That  is  all  I  remember,  Mr.  Bunn. 

Q.  Mr.  Londono,  have  you  ever  received  an 
original  bill  of  lading  on  the  barbed  wire  which  you 
purchased  from  Dulien?  A.     No. 

Q.  Have  you  ever  seen  a  bill  of  lading,  an  origi- 
nal bill  of  lading,  on  that  purchase? 

A.  I  saw  the  bill  of  lading  last  week  in  your 
office  shown  by  Mr. 

The  Court:     For  the  first  time? 

The  Witness :  For  the  first  time.  I  do  not  know 
his  name. 

Q.     (By  Mr.  Bunn)  :     Mr.  Morrow? 

A.     Yes,  and  the  other  lawyer. 

Q.     From  San  Francisco,  Mr.  Aldwell? 

A.    Yes. 

Q.  In  other  words,  for  the  first  time  you  saw  it 
in  my  office  when  it  was  shown  by  them? 

A.     Yes,  sir.  [336] 

Q.  Did  you  yourself  ever  have  any  conversation 
with  Mr.  Banning  of  Matson  Navigation  Company 
about  the  wire,  you  yourself,  not  your  lawyer  ? 

A.    At  the  time  I  was  at  Matson  delivering  a 

letter  for  you 

*  *     * 

Q.    You  answer  yes  or  no  first  and  then  I  shall 
pursue  the  matter.            A.    Yes. 
Q.     When  was  it  ?  A.    It  was 
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Q.     Well,  where  was  it  ? 

A.     It  was  at  Matson's  office  in  Los  Angeles,  main 
office. 

Q.     What  was  the  occasion  of  your  being  there? 

A.     I  was  delivering  Mr.  Banning  a  letter  from 
Mr.  Thomas  Bunn. 

Q.     A  letter  from  me  to  Mr.  Banning? 

A.    Yes. 

Q.     And  you  then  had  a  conversation  with  Mr. 
Banning?  A.    Yes.  [337] 

Q.     Do  you  know  what,  approximately  what  date 
that  was  ? 

A.    It  was  about  the  10th  of  September. 

Q.     Was  anybody  else  present  in  the  range  of  ' 
hearing  ?  A.     No,  not  that  I  can  remember. 

Q.     What  was  said  in  that  conversation  between 
you  and  Mr.  Banning? 

A.     I  told  Mr.  Banning  that  I  was  in  very  bad  f 
condition,  I  was  losing  a  lot  of  money  because  of 
the  transaction  of  the  wire,  and  in  particular  be- 
cause I  had  not  the  right  to  select  the  wire  and  be- " 
cause  Matson  gave  to  Gonzalez  &  Blanco  the  right 
to  select  the  wire  of  all  piles,  and  Mr.  Banning  | 

apologized,  excused,  saying  he  was  the (speaking; 

Spanish). 

The  Interpreter :     He  took  upon  himself  to  order. 

The  Witness:  Yes,  about  that  matter.  In  other 
words,  Gonzalez  &  Blanco  have  the  right  to  select 
the  wire.  But  he  added  to  me  that  he  was  acting 
for  superior  officer  from  War  Assets  Administra- 
tion. 
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Q.     (By  Mr.  Bunn)  :     You  say  War  Assets'? 

A.     War  Assets  Administration. 

Q.     Go  ahead,  if  there  was  anything  more. 

A.    He  was  very  sorry  because  of  that. 

Q.     Is  that  all  ?  A.    Yes,  that  is  all. 

Q.  Did  you  yourself,  not  your  lawyer,  have  any 
personal  [338]  conversation  with  anybody? 

Mr.  Laven:  Mr.  Bunn,  I  don't  believe  you  set  the 
date  of  that. 

The  Court :     About  September  10th. 

Q.  (By  Mr.  Bunn)  :  Did  you  yourself  per- 
sonally have  an}^  conversation  with  anybody  from 
the  War  Assets  Administration  or  the  War  Shipping 
Administration  ?  Just  answer  yes  or  no. 

A.    Yes. 

May  I  correct  something,  your  Honor? 

The  Court:  He  says  he  wants  to  correct  an  an- 
swer. 

The  Witness:  When  I  said  before  War  Assets 
Administration  I  mean  War  Shipping  Administra- 
tion. 

The  Court:     Did  you  hear  his  answer?   (Assent.) 

Q.  (By  Mr.  Bunn)  :  Now  answer  my  question. 
Did  you  have  personal  conversation  with  anybody 
from  the  office  of  the  War  Shipping  Administra- 
tion? A.    Yes. 

Q.    Where?  A.     In  San  Francisco. 

Q.     Approximately  when? 

A.     September,  1946. 

Q.    You  do  not  know  the  date? 
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A.     I  can't  remember  the  date.  [339] 

The  Court:  Was  it  after  your  conversation  with 
Mr.  Banning? 

The  Witness :     Yes,  your  Honor. 

Q.     (By  Mr.  Bunn) :     With  whom  did  you  talk? 

A.  I  told  Mr.  Ball,  the  lawyer  for  War  Shipping 
Administration  in  San  Francisco 

Q.    B-a-H?  A.    B-a-1-1. 

Mr.  Bunn:     That  is  right,  is  it  not,  Mr.  Morrow? 

Mr.  John  Morrow:     I  believe  so. 

Q.  (By  Mr.  Bunn)  :  What  was  the  occasion  of 
that  conversation  ?  How  did  you  happen  to  do  that  ? 

A.  I  report  to  my  lawyer  that  I  had  planned  to 
go  to  San  Francisco  and  my  lawyer  asked  me  to 
see  Mr.  Ball  and  inquire  about  the  order  to  permit 
(jronzalez  &  Blanco  to  segregate,  to  take  the  best 
wire,  in  this  transaction. 

Q.  Was  this  in  Mr.  Ball's  office  in  San  Fran- 
cisco ? 

A.     Yes,  Mr.  Ball's  office  in  San  Francisco. 

Q.     Was  there  anybody  else  present  ? 

A.  Yes,  another  person  was  present.  I  don't 
know,  one  or  two. 

Q.     In  the  range  of  hearing  of  the  conversation? 

The  Court:  Did  they  participate  in  the  con- 
versation, [340]  or  were  they  just  stenographers? 

The  Witness:     I  can't  say  that. 

Q.  (By  Mr.  Bunn)  :  You  say  you  cannot  say 
that? 

A.     Somebody  introduced  me  to  Mr.  Ball,  but  1 1 
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don't  know  if  he  take  place  in  the  conversation  or 

not. 

Q.     You  had  a  conversation  v^ith  Mr.  Ball  ? 

A.     Yes. 

Q.  What  was  said  in  that  conversation  by  you 
and  by  him?  What  did  you  say  to  Mr.  Ball  about 
the  wire  ? 

A.  I  told  him  that  I  was  the  buyer  of  the  barbed 
wire,  one  part  of  the  barbed  wire,  shipped  it  by 
White  Squall,  and  I  reported  to  him  that  I  am  losing 
money  because  the  wire  it  was  very  bad  wire,  very 
rusty  wire,  and  because  he  ordered  to  Matson  in 
Los  Angeles  to  permit  Gonzalez  &  Blanco  to  take 
the  best  wire  from  all  piles  of  wire.  [341] 

*     *     ^«- 

Q.  (By  Mr.  Bunn) :  You  may  answer.  Go 
ahead  and  tell  what  Mr.  Ball  said. 

The  Court:  Where  was  this,  in  the  office  of  the 
War  Shipping  Administration  % 

The  Witness:     Yes,  your  Honor. 

The  Court :     Did  it  have  a  sign  on  the  door? 

The  Witness :     A  sign  on  the  door  ? 
'    The  Court:    War  Shipping  Administration? 

The  Witness:     (Pause.) 

The  Court:  How  did  you  know  you  were  in  the 
■War  Shipping  Administration  instead  of  the  Em- 
porium ? 

The  Witness :     Yes,  I  knew.  I  saw  it  on  the  door. 

The  Court :    Very  well. 
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Q.  (By  Mr.  Bunn)  :  What  did  Mr.  Ball  say  to 
you? 

A.  Mr.  Ball  said  that  in  fact  he  authorized,  he 
ordered  Matson  in  Los  Angeles  to  permit  Gonzalez 
&  Blanco  to  select  the  wire  because  he  was  advised 
that  Gonzalez  &  Blanco  has  an  order  bill  of  lading 
and  the  other  consignee  had  not. 

Q.     Anything  else  that  he  said'? 

A.     No,  not  in  essence. 

Q.  You  didn't  get  him  to  change  his  order,  did 
you?  A.     No.  [342] 

*       -x-       * 

Q.  Mr.  Londono,  did  anybody  of  the  Citizens 
Bank  bring  to  you  any  person,  as  a  prospect,  for  the 
purchase  of  any  of  this  wire  ? 

Mr.  Diether:  That  is  objected  to  as  incompetent, 
irrelevant  and  immaterial.  It  has  no  bearing  on  any 
of  the  issues  involved  in  this  case  whether  they  did 
or  did  not. 

Mr.  Bunn:  I  think  it  is  definitely  materiaL 
whether  the  bank  tried  to  help  him  dispose  of  this- 
wire. 

The  Court :     I  do  not  think  so.  I  think  that  he  was. 
under  an  obligation,  under  the  circumstances — per- 
haps  the  bank  was  too — to  mitigate  the  damages 
around.  The  objection  is  overruled.  [343] 

*       -x-       ^ 

The  Court:  You  see,  if  I  should  sustain  the  ob-l 
jection  which  you  have  just  made  you  would  be  hold-l 
ing  that  he  did  this  for  his  own  benefit,  and  that  isJ 
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one  of  the  issues  in  the  case,  whether  or  not  he  did 
it  for  his  own  benefit  or  for  the  benefit  of  every- 
body in  mitigation  of  damages. 

The  objection  is  overruled.  You  can  mark  that 
down  as  something  to  make  a  motion  to  strike  on, 
but  presently  it  is  overruled.  [344] 

*  4f  * 

The  Court:  The  objection  to  the  question  is  over- 
ruled. Read  the  question  again,  Mr.  Reporter. 

(The  question  referred  to  was  read  by  the 
reporter  as  follows:  ^'Q.  Mr.  Londono,  did 
anybody  of  the  Citizens  Bank  bring  to  you  any 
person,  as  a  prospect,  for  the  purchase  of  any 
of  this  wire?'') 

The  Witness:     No. 

The  Court:     So  far  as  you  know? 

Mr.  Diether:  He  already  answered.  He  said 
no.  [345] 

The  Witness :     So  far  as  I  know. 

The  Court:  I  take  it  that  it  should  be  limited 
within  his  knowledge.  Maybe  somebody  came  to  see 
him  and  the  Citizens  Bank  sent  him  and  he  did  not 
know  about  it. 

Q.  (By  Mr.  Bunn) :  Do  you  understand  the 
question  as  the  court  has  expanded  it  ? 

The  Court :    He  said  no,  so  far  as  he  knows. 

Q.  (By  Mr.  Bunn)  :  Did  Dulien,  so  far  as  you 
know,  send  any  person  or  bring  any  person,  I 
should  say,  to  you  as  a  prospect  for  the  purchase  of 
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any  of  this  wire  after  you  told  Mr.  Grinstein  that 

you  wouldn't  take  it? 

A.  Mr.  Grinstein  in  one  occasion  asked  me  per- 
mission or  authorization  and  a  quotation,  a  price, 
and  I  accepted. 

Q.     What  do  you  mean  by  ^^ accepted"? 

A.  I  accepted.  I  say  to  him  to  go  ahead  and  try 
to  sell  the  wire. 

Q.     Did  he  send  anybody  to  you,  any  person? 

The  Court :     That  you  know  of. 

Q.     (By  Mr.  Bunn) :     That  you  know  of? 

A.    No. 

Q.  Did  Matson  send  anybody  to  you,  so  far  as 
you  know,  as  a  prospect  for  the  purchase  of  any  of 
this  wire?  [346]  A.    No. 

*     *     * 

Mr.  Bunn :     I  have  in  hand  document  No.  34,  the 
original  letter  of  September  10,  written  and  signed  i 
by  me  as  attorney  for  J.  B.  Londono,  written  toi 
Dulien,  Matson  and  the  bank. 

Mr.  Diether :     What  number  is  that  ? 

Mr.  Bunn :     That  is  No.  34. 

Q.     Mr.  Londono,  I  show  you  that  document.  No. . 
34  for  identification,  and  ask  you  if  it  bears  your 
signature.  A.    Yes,  it  is. 

The  Court :  That  document  was  received  by  you 
from  one  of  the  other  counsel  today  ? 

Mr.  Bunn :  No.  If  your  Honor  please,  that  is  the 
original  document  which  bears  the  signatures  of  all 
parties. 

The  Court.    Of  various  people.    In  other  words, 
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that  has  been  in  your  possession  or  his  possession 

all  the  time? 

Mr.  Bunn :     In  my  possession. 

The  Court :     Very  well. 

Mr.  Bunn:  And  I  ask  counsel  for  a  stipulation 
that  this  original  letter  bears  the  words  ^'approved 
and  agreed  to"  in  the  lower  left-hand  corner,  fol- 
lowed by  the  signature  of  Dulien  Steel  Products, 
Inc.,  by  E.  S.  Grinstein,  of  United  States  Maritime 
Commission,  Matson  Navigation  Company,  [347] 
Berth  Agents,  by  J.  B.  Banning,  Jr.,  of  the  Citizens 
National  Trust  &  Savings  Bank  by  H.  D.  Ivey, 
President,  and  J.  B.  Londono,  and  that  it  bears  my 
signature  as  the  writer  thereof,  under  which  signa- 
ture of  mine  are  the  words,  ^^ Attorney  for  J.  B. 
Londono." 

I  ask  that  it  be  stipulated  that  that  is  the  original 
document  and  that  those  signatures  are  genuine. 

Mr.  Diether:  Will  you  also  stipulate  that  the 
signature  of  the  bank  of  Mr.  H.  D.  Ivey  was  put 
on  that  document  on  September  18,  1946  ? 

Mr.  Bunn :  If  you  tell  me,  sir,  that  that  was  the 
date  it  was  put  on,  I  shall  so  stipulate.  I  myself 
of  course  have  no  personal  knowledge  of  the  date  the 
bank  signed  it  as  distinguished  from  the  affixing  by 
the  other  parties  of  their  signatures. 

Mr.  Diether :  That  is  my  information,  and  I  will 
so  stipulate. 

Mr.  Bunn:  On  your  statement  to  that  effect,  I 
will  so  stipulate  with  you. 

Mr.  Diether :     Thank  you. 
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The  Court :     It  is  so  stipulated  ? 

Mr.  Hubert  Morrow:     So  stipulated? 

Mr.  Laven :     So  stipulated. 

Mr.  Dasteel:     So  stipulated. 

The  Court :     Very  well.  [348] 

Mr.  Bunn:     We  offer  that  as  Plaintiff's  Exhibit 
No.  34. 

The  Court :     Admitted. 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  No.  34  and  received  in  evi- 
dence.) 

The  Court:     Is  this  the  letter  you  took  over  to 
Mr.  Banning  that  day? 
The  Witness :     Yes. 
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The  Court:  Excuse  me  a  moment,  counsel.  Did 
the  stipulation  include  the  fact  that  this  letter  was 
written  on  or  about  September  10  ?  [349] 

Mr.  Hubert  Morrow :     Ours  did. 

Mr.  Laven:     The  government's  did. 

Mr.  Diether :    Yes. 

The  Court:  Because  it  says  that  it  will  confirm 
the  understanding  reached  yesterday. 

Very  well. 

Q.  (By  Mr.  Bunn)  :  Now,  Mr.  Londono,  calling 
your  attention  to  the  language  which  the  court  has 
just  read  in  that  letter,  the  first  two  lines  of  the 
letter  which  say,  **This  letter  will  confirm  the  under- 
standing reached  yesterday,"  do  you  remember  being 
present  in  any  conference  in  the  office  of  your  at 
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torney,  Thomas  Bunn,  in  which  there  were  present 
any  persons  from  the  group  of  your  opponents  in 
this  lawsuit  ? 

A.  Yes,  I  remember  the  conference  that  we  had 
in  your  office. 

Q.    Where  ^ 

A.     The  9th  of  September,  in  your  office. 

Q.     In  my  office?  A.    Yes. 

Q.     Do  you  remember  who  was  there? 

A.  I  remember  that  Mr.  Grinstein  was  there, 
Mr.  Banning  was  there,  Mr.  O'Neil,  the  lawyer  for 
the  Citizens  Bank,  was  there,  you  were  there,  Mr. 
Arturo  Rendon,  and  I  don't  remember  if  Mr.  Das- 
teel  was  there  or  not.  Can  you  help  me  ?  [350] 

*     *     ^ 

Mr.  Bunn:  The  witness  has  stated  he  doesn't  re- 
member whether  Mr.  Dasteel  was  present. 

Mr.  Dasteel:  I  join  with  him.  I  don't  remember 
either.  [351] 

Q.  (By  Mr.  Bunn) :  Now  before  you  signed  the 
sale  order  at  Dulien's  office  on  July  12 — withdraw 
that. 

Before  you  went  to  Dulien's  office  on  July  11th, 
had  you  made  every  effort  in  the  state  of  California 
to  buy  barbed  wire  ?  You  said  you  planned  to  go  to 
New  Orleans.  Had  you  made  effort  in  the  state  of 
California  elsewhere  to  buy  barbed  wire  ? 

Mr.  Diether:     I  object  to  that. 

Mr.  Dasteel :  Your  Honor  please,  I  object  to  that 
on  the  ground  that  those  dates  were  prior  to  any 
negotiations  or  transactions  between  the  plaintiff 
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and  the  defendant  Dulien.  We  hadn't  heard  of  himj 
and  he  hadn't  heard  of  us  until  July  11th,  so  any-j 
thing  he  did  prior  to  that  time  would  be  incom- 
petent, irrelevant  and  immaterial. 

The  Court :  I  take  it  that  counsel  is  now  moving 
on  to  the  phase  of  establishing  his  measure  of  dam-l 
age.  That  would  be  the  only  materiality  of  this  and 
the  only  ground  upon  which  it  could  possibly  be 
admissible. 

Mr.  Bunn:  We  have  alleged  non-availability, 
generally  speaking,  of  barbed  wire. 

The  Court:  The  objection  will  be  overruled  and 
the  evidence  will  be  admitted  for  that  sole  purpose. 

*     *     ^ 

Mr.  Diether :  Your  Honor  please,  I  would  like  to 
add  a  further  objection  to  the  one  that  Mr.  Dasteelj 
made.  I  think  that  the  question  of  whether  or  not 
wire  was  available  would  depend  upon  another 
date,  not  prior  to  July  11,  but  perhaps  the  date  on 
which  he  took  delivery,  which  would  be  on  July< 
30  or  July  31st.  What  happened  prior  to  July  11th 
would  be  absolutely  immaterial  even  on  the  questior 
of  damages. 

The  Court :  I  think  on  a  matter  such  as  that,  that 
is,  measure  of  damages  which  depends  upon  the 
availability  of  a  commodity  such  as  barbed  wire,  youi 
cannot  fix  any  particular  moment  or  period  of  time, 
and  this  is  not  too  remote  in  period  of  time  from 
the  date  which  you  are  claiming  to  prevent  its  ad- 
missibility. 
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In  other  words,  it  is  not  precisely  what  the  con- 
dition was  at  12 :00  o'clock  noon  on  July  31,  but  what 
the  general  condition  was  during  the  period  of 
this  transaction. 

The  objection  is  overruled.  [353] 

*     *     * 

(The  question  referred  tO  was  reread  by  the 
reporter  as  follows:  '^Q.  Before  you  went  to 
Dulien's  office  on  July  11th,  had  you  made  every 
effort  in  the  state  of  California  to  buy  barbed 
wire?  You  said  you  planned  to  go  to  New 
Orleans.  Had  you  made  effort  in  the  state  of 
California  elsewhere  to  buy  barbed  wire?") 

The  Witness:  Yes,  from  May  6th  until  July  11. 
[n  other  words,  I  come  to  California  to  buy  barbed 
svire. 

Q.  (By  Mr.  Bunn) :  And  you  tried  to  find 
some? 

A.  Yes,  from  May  6  until  July  11  I  was  looking 
and  looking  for  barbed  wire. 

Q.  Bid  you  find  any  besides  this  coming  from 
Honolulu  on  the  White  Squall  % 

A.     Not  in  fact.  [354] 

Q.  Did  you  look  for  barbed  wire  elsewhere  in 
California  after  the  29th  of  July,  1946? 

A.     Yes,  I  was  looking  for  good  wire.  [355] 
n  #       ^       4f 

Q.  (By  Mr.  Bunn)  :  Mr.  Londono,  did  you  at 
iny  time  in  1946,  or  since  that  time,  maintain  any 
business  establishment  in  Los  Angeles? 

A.    No. 
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Q.  When  you  were  here  in  the  last  six  months  oi 
1946,  where  did  you  receive  your  mail? 

A.  At  the  Hotel  Clark,  at  the  Colombian  Con- 
sulate, at  Mr.  Arturo  Rendon's  office. 

Q.  Now,  you  remained  here  how  long  in  1946, 
after  the  29th  of  July? 

A.     Until  November,  1946. 

Q.  Within  that  time  you  left  the  city,  did  you. 
on  any  occasion  ? 

A.     I  was  in  San  Francisco.  [361] 

Q.  Is  that  the  only  trip  out  of  the  county  thai 
you  made  ? 

A.  I  was  in  New  York  in  November  for  twc 
days,  and  I  was  in  Long  Beach  a  hundred  times. 

*     *     * 

Q.  Now,  why  did  you  remain  in  Southern  Calin 
fornia  until  November? 

A.  Because  of  this,  because  of  the  bad  qualitj 
of  the  wire,  because  I  was  trying  to  sell  the  wire  tc 
mitigate  the  loss  that  I  had  on  the  wire. 

Q.     Where  did  you  live  while  you  were  here  ? 

A.     At  the  Hotel  Clark. 

Q.     At  all  times  from  July  ? 

A.  At  all  times  from  July  until  November,  ye? 
with  the  exception  of  the  days  I  was  in  San  Fran. 
Cisco  and  New  York. 

Q.  Did  you  keep  any  actual  record  of  your  ex 
penditures  for  your  personal  living  expenses  ? 

Mr.  Diether:  If  the  Court  please,  I  observe  thai 
counsel  is  now  trying  to  prove  an  item  of  special 
damages,  for  the  living  expenses  of  Mr.  Londonc 
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in  California  during  the  period  of  time  that  this 
wire  was  being  disposed  of.  We  wish  to  object  to 
that  line  of  testimony  on  the  ground  it  is  [362]  in- 
competent, irrelevant  and  immaterial,  and  has  no 
bearing  on  any  of  the  causes  of  action  against  the 
bank;  that  the  liability  of  Mr.  Londono  for  living 
expenses  was  never  within  the  contemplation  of  the 
parties,  and,  certainly,  his  expenses  were  not  proxi- 
mately caused  by  any  act  of  the  bank  as  alleged 
in  the  complaint. 

The  Court:  Special  damages  are  never  in  con- 
templation of  the  parties.  That  is  what  makes  them 
special. 

Mr.  Diether:  Well,  we  don't  feel  that  we  would 
be  liable  under  any  circumstances  for  these  special 
damages  because  they  were  not  proximately  caused 
by  any  act  of  the  bank  which  is  alleged  in  the  com- 
plaint, and  we,  therefore,  move  to  strike  his  testi- 
mony thus  far  with  respect  to  that  subject,  and 
object  to  any  further  testimony  on  that  subject  being 
applicable  to  the  defendant  bank. 

The  Court:     Objection  overruled.  Motion  denied. 

Mr.  Diether:  May  it  be  understood  that  this 
testimony  is  all  subject  to  the  same  objection^ 

The  Court:  Without  prejudice  to  a  motion  to 
strike. 

Mr.  John  Morrow:  On  behalf  of  Matson,  we  join 
in  the  objection  of  Mr.  Diether  and  in  his  motion  to 
strike. 

Mr.  Laven:  The  government  joins  in  the  same 
objection. 
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Mr.  Dasteel :  And  so  does  Dulien.  It  was  my  un- 
derstanding, your  Honor,  that  the  objection  of  one 
would  be  deemed  to  be  the  objection  of  all  defend- 
ants? [363] 

The  Court:  No.  You  recall  that  you  suggested 
that,  and  your  stipulation  was  denied. 

Mr.  Dasteel:  In  that  case  I  will  have  to  objecti 
more  frequently. 

The  Court:     The  objections  are  overruled. 

Mr.  Bunn:  Miss  Reporter,  will  you  read  him  the! 
question,  please? 

(The  question  was  read  by  the  reporter.) 

The  Witness :     No. 

Q.  (By  Mr.  Bunn)  :  Do  you  remember  what  you; 
paid  for  your  room  at  the  Clark  Hotel  ? 

A.    Yes. 

Q.    How  much? 

A.    $3.50  per  day. 

Q.     How  much?  A.     Three-fifty. 

Q.  Can  you  give  us  an  approximation  of  the  cost: 
of  your  own  meals — not  your  friends'  or  your 
guests'? 

Mr.  Diether:  We  object  to  that  as  too  indefinite 
and  uncertain. 

Mr.  Dasteel:     I  join  in  the  objection. 

Q.  (By  Mr.  Bunn)  :  You  ate  while  you  were 
here,  didn't  you?  A.    Yes. 

Mr.  Diether :     That  is  ojected  to,  also.  [364] 

Mr.  Dasteel:     We  also  object. 

Mr.  John  Morrow:  And  Matson  joins  in  the  ob- 
jection. 
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Mr.  Hubert  Morrow :  May  we  have  a  stipulation 
as  to  this  entire  line  % 

The  Court:  Yes.  It  may  be  deemed  that  the 
original  objections  will  cover  the  entire  line. 

Now,  what  is  your  question?  ^^You  ate  while  you 
were  here,  did  you?"  or  ^^How  much  did  your  meals 
cost?" 

Q.     (By  Mr.  Bunn)  :     Can  you  give  us  an  ap- 
proximation of  what  your  meals  cost  you  ? 
I .  A.    About  $7.00  per  day. 

"  Q.  Can  you  give  us  an  approximation  of  what 
your  incidental  expenses  were,  that  is,  the  items  of 
living  expenses  other  than  basic  room  rent  and  cost 
of  meals  ? 

I  Mr.  Diether:  Your  Honor,  I  think  that  goes  a 
little  beyond 

(The  Court :     That  is  pretty  indefinite. 
Mr.  Diether :     That  is  my  point,  your  Honor. 

The  Court:  Of  course,  I  don't  know  what  basic 
living  expenses  are.  We  start  out  with  $10.00  in  the 
morning,  and  by  night  you  haven't  got  it,  and  you 
can't  tell  where  you  spent  it.  I  guess  that  is  inci- 
dental. 

Mr.  Dasteel:  Your  Honor,  I  think  if  counsel 
would  interrogate  the  plaintiff  about  what  were  his 
expenses,  instead  of  counsel  leading  him  on  each 
item [365] 

Mr.  Bunn :     All  right. 

Q.  (By  Mr.  Bunn)  :  What  other  items  of  living 
expenses  did  you  have  besides  food  and  room  rent? 

A.  Telegrams,  stamps  to  write  letters  to  my 
family.  I  wrote  182  letters  in  six  months. 
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The  Court :     You  wrote  two  letters  ? 

The  Witness :     182. 

The  Court:     182  letters? 

The  Witness:  To  my  wife.  And  laundry,  and 
press,  and  transportation,  and  many  other  things. 
I  can't  have  records. 

Q.  (By  Mr.  Bunn)  :  Do  you  know  how  much 
money  you  spent  ? 

Mr.  Diether:  That  is  objected  to  as  too  indefi- 
nite and  uncertain. 

The  Court :     Yes,  that  is  indefinite. 

Q.  (By  Mr.  Bunn)  :  Can  you  give  us  an  ap- 
proximation  

A.     I  calculate 


Q.    of  what  those  incidentals  were? 

A.     I  think  I  can  say  that.    I  calculate  all  my 
expenses  in  that  three  months  more  or  less  as  about  \ 
$3,000.  I  have  no  records  how  much  I  pay  for  food, 
for  telegrams,   for  letters,  for  transportation.    It 
was  calculated  by  me,  $3,000. 

Mr.  Diether :  I  move  that  the  answer  be  stricken 
as  a  conclusion  of  the  witness  and  not  based  on  any 
itemization  of  the  expenses  he  has  had. 

The  Court:  Motion  denied.  That  is  3^our  neces- 
sary [366]  expenses?  That  doesn't  mean  going  to 
Ciro's  or 

The  Witness :     No,  necessary  expenses. 

Q.  (By  Mr.  Bunn)  :  Mr.  Londono,  did  you  at 
any  time  by  word  of  mouth,  as  distinguished  from 
by  writing,  instruct  the  bank  to  deliver  the  bill  of 
lading  to  Mattoon  &  Company  ? 


vs.  J,  B,  Londono,  etc.  477 

(Testimony  of  J.  B.  Londono.) 

A.    No,  not  that  I  remember. 

Q.  Was  there  any  reason  why,  from  August  the 
7th,  which  you  gave  as  the  date  of  a  visit — no,  which 
is  the  date  of  a  letter  from  Dulien  to  you,  until 
September  the  9th,  which  Mr.  Dasteel  said  was  Ad- 
mission Day — why  did  that  long  a  time  elapse  be- 
tween any  personal  conference  between  you  and  Mr. 
Grinstein? 

Mr.  Diether:  That  is  objected  to  as  calling  for  a 
conclusion. 

Mr.  Dasteel:     I  join  in  the  objection. 

Mr.  Bunn:  It  may  not  call  for  a  conclusion  at 
all.  It  may  well  be  a  fact. 

The  Court:  Your  question  is,  ^'WhyT'  That 
calls  for  a  reasoning  process. 

Mr.  Bunn :     All  right. 

The  Court:  A  reasoning  process  involves  a  con- 
clusion. Therefore,  it  is  a  conclusion  of  the  witness. 

Mr.  Bunn:  I  will  withdraw  it  or  I  will  submit 
to  the  adverse  ruling,  which  is  the  same  thing. 

Q.  (By  Mr.  Bunn)  :  Do  you  know  whether  or 
not  Mr.  [367]  Grinstein  was  in  Los  Angeles  County 
between  the  7th  of  August  and  the  last  part  or  the 
first  week  of  September  ? 

Mr.  Dasteel:  V/e  object  on  the  ground  that  calls 
for  a  conclusion  of  the  witness.  He  might  have  been 
here  for  five  minutes  during  that  period. 

Mr.  Diether:  It  is  also  immaterial,  and  has  no 
bearing  on  any  issues  involved  in  the  case. 

The  Court :     Overruled. 

The  Witness:     At  the  times  I  wanted  to  see  Mr. 
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Grinstein,  between  August  the  7th  and  September 
the  4th,  I  was  told  that  Mr.  Grinstein  was  out  of 
the  city;  in  Honolulu  at  one  time,  I  remember.  In 
other  words,  I  could  not  see  Mr.  Grinstein  during 
that  time,  and  I  tried  to  see  him. 

Q.     (By  Mr.  Bunn)  :     Did  you  go  to  his  office? 

A.     I  don't  remember. 

Q.     Did  you  telephone  his  office  ? 

A.     Yes,  by  phone.  I  am  sure  by  phone. 

Q.  Did  you  talk  to  Mr.  Stanley  within  that 
period  of  time  yourself?  A.    Not  in  person. 

The  Court :     On  the  phone  ? 

The  Witness :  On  the  phone,  yes.  I  was  informed 
by  Mr.  Stanley  that  Mr.  Grinstein  was  out. 

Q.  (By  Mr.  Bunn)  :  On  what  day  did  you  firsty 
after  August  7th,  see  Mr.  Grinstein?  [368] 

A.     September  the  4th. 

Q.  Now,  you  said  you  went  to  the  Moore-Mc- 
Cormack  dock  on  July  31st  and  saw  some  wire  iden- 
tified for  you.  Did  you  give  specific  instructions  f oi 
the  shipment  of  that  wire  on  the  31st  ? 

A.  Yes.  I  instructed  Mattoon  &  Company  don't^ 
ship  that  wire  in  that  condition.  I  instructed  him  to 
segregate,  to  separate  the  best  wire  from  the  verji 
rusty  wire. 

Q.    Do  you  know  what  was  done  with  that  wire  ? 

A.    Yes. 

Q.     What  was  done  with  it  ? 

A.  Mattoon  proceed  to  segregate.  I  know  that 
because  they  send  me  bill,  charging  bill,  and  after 
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that  I  was  reported  that  112  tons  were  shipped,  and 

one  balance  of  very,  very  rusty  wire  was  left  on  the 

dock. 

Q.     At  Moore-McCormack? 

A.    At  Moore-McCormack,  yes. 

Mr.  Diether:  May  I  have  the  last  part  of  the 
answer  read,  please  ? 

(The  answer  was  read  by  the  reporter.) 

Q.  (By  Mr.  Bunn)  :  Do  you  know  how  long  that 
balance  of  rusty  wire  you  last  mentioned  remained 
on  the  dock  at  Moore-McCormack  %  A.     Yes. 

Q.     How  long?  [369] 

A.  It  was  from  July  the  31st  until — 1946,  until 
the  summer  of  1947,  about  May,  1947. 

Q.    We  call  that  the  spring  out  here. 

A.    The  spring. 

Mr.  Dasteel :  Your  Honor  please,  I  would  like  to 
object  to  counsel,  in  interrogating  the  witness,  in 
effect,  and  the  answers,  referring  to  the  rusty  and 
rotten  wire.  There  is  no  evidence  yet  in  this  case 
that  the  wire  was  rusty,  and  it  is  a  matter  of  degree, 
but  the  witness  emphatically  at  all  times  when  he 
has  an  opportunity  refers  to  it  as  bad  wire  and 
rusty  wire. 

The  Court:    He  has  testified  it  was  rusty. 

Mr.  Dasteel :    That  is  just  his  opinion. 
;    The  Court:    What  is  that? 

Mr.  Dasteel:    That  is  Ms  opinion. 
'    The  Court:    Objection  overruled. 

Mr.  Dasteel:    His  statement.   There  is  no  proof. 

The  Court:    Objection  overruled. 
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Q.  (By  Mr.  Bunn)  :  Did  you  come  back  to  Los 
Angeles  in  1947  ?  A.    Yes,  sir. 

Q.  Did  you  while  here  see  any  of  the  wire  that 
had  come  over  on  the  White  Squall  under  your 
order  from  Dulien? 

Mr.  Diether:    When  was  that^ 

Mr.  Bunn:     In  1947.  [370] 

The  Witness :    Yes. 

The  Court:    When  did  you  come  back  in  1947? 

The  Witness :  It  was  between — I  arrived  in  Los 
Angeles  on  March  the  29th. 

The  Court:    March  29th,  1947? 

The  Witness:  Yes,  your  Honor.  I  remembert 
because  it  was  my  birthday,  and  I  was  previouslyi 
reported  by  Mr.  Bunn  by  that 

Mr.  Diether:  I  object  to  the  witness  volunteer- 
ing. 

Q.  (By  Mr.  Bunn)  :  What  did  you  do,  if  any- 
thing, in  regard  to  any  of  the  barbed  wire 

A.    Oh,  yes. 

Q.    in  the  spring  of  1947? 

A.  I  went  to  the  Moore-McCormack  line,  Moore-. 
McCormack  dock,  to  inspect  some  wire  that  Mr. 
Sweeney  from  Mattoon  &  Company  told  me  may  be 
from  the  same  lot  of  wire  moving  from  Long  Beach 
Pier  A  to  Moore-McCormack  line  on  July  31st. 
We  went  on  to  the  pier  of  the  Moore-McCormack, 
and  I  identified  the  barbed  wire. 

Mr.  Sweeney  of  Mattoon  reported  to  me  that  thei 
dock  charge  would  be  about  $700  which  amount 
would  be  forgiven  from  Moore-McCormack  if  wei 
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proceed  to  ship  wire  to  any  place,  then,  because  the 
freight  would  be  the  same  as  the  dock  charges.  I 
accepted  to  ship  this  wire  to  South  America.   And 

on  the  other  side [371] 

E    The  Court :    How  much  was  it  ? 
P    The  Witness:     It  was  477  coils,  rolls,  of  barbed 
wire ;  100-pound  coils. 

h    Q.     (By  Mr.  Bunn)  :    And  you  then  made  ar- 
rangements and  did  ship  it  ? 

A.  Yes;  and  shipment  was  made  by  Mattoon  & 
Company  to  Cartegena,  under  the  name  of  Londono 
Hermanos,  Limited. 

Q.  Did  you  see  the  attorney  for  Dulien  in  the 
spring  of  1947,  our  friend,  Mr.  Dasteel,  here? 

A.    Yes. 

Q.    Where  did  you  see  him? 

A.  It  w^as  at  some  place  when  Mr.  Gonzalez, 
Mr.  Thomas  Gonzalez  from  Gonzalez  &  Blanco,  had 
some  barbed  wire  supposed  to  be  from  the  lot  that 
I  sold  him  1946,  and  that  wire,  it  was  there  because 
Mr.  Gonzalez  refused  to  take  because  that  wire  will 
not  resist 

The  Court:  No.  The  question  is,  where  did  you 
see  Mr.  Dasteel?  At  Gonzalez's  office? 

The  Witness:  No,  I  saw  on  the  place  we  saw 
the  wire.  I  taken  to  the  place  on  the  occasion  I 
saw  Mr.  Dasteel. 

The  Court:  Well,  where  was  it?  Some  ware- 
house or  some  place? 

The  Witness:      Yes. 

The  Court:     Gonzalez  &  Blanco's  warehouse? 
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The  Witness:  Gonzalez  &  Blanco — No,  your 
Honor.  [372]  One  place  where  Gonzalez  &  Blanco 
had  the  wire  to  pickle  it. 

The  Court:     To  pickle? 

The  Witness:      To  pickle. 

The  Court:  And  that  is  where  you  saw  Mr. 
Dasteel? 

The  Witness :     Yes. 

The  Court :    When  was  that  ? 

The  Witness:  It  was  during  April,  1947,  about 
April,  yes. 

Mr.  Diether :     Did  you  say  it  was  in  February  ? 

The  Witness:     April. 

The  Court:     April,  1947? 

The  Witness:  At  that  time,  with  Mr.  Dasteel 
present,  Mr.  Gonzalez  refused  to  take  this  wire  at 
the  price  of  $51  per  ton  because  don't  resist  the 
pickling  process,  and  he  proposed 

Q.     (By  Mr.  Bunn)  :     In  Mr.  Dasteel's  presence? ' 

A.    in  Mr.  Dasteel's  presence  to  accept  this. 

wire  at  the  price  of  $4.50  per  ton,  and  we  accepted 
it  because  the  wire,  it  was  so  bad,  no  other  buyer. 

Q.     Did  Mr.  Dasteel  join  in  that 

A.    Yes. 

Q.    approval  of  $4.50?  A.    Yes.  [373] 

*     4t     * 

Mr.  Diether :     May  I  inquire  of  counsel  if  that . 
is  the  wire,  which  the  witness  is  now  testifying 
about,  the  104  tons  of  wire  which  Mr.  Bunn  wrote 
to  all  the  parties  concerning? 

Mr.  Bunn :     Yes,  I  think  so. 
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Q.  (By  Mr.  Bunn) :  Was  there  any  person 
present  at  that  gathering  or  assembly  at  the  location 
of  that  wire  from  the  Citizens  Bank  ? 

A.    I  don't  remember. 

Mr.  Bunn:  Gentlemen,  may  I  ask  for  a  stipula- 
tion that  104  tons  of  it  were  by  agreement  of  all  of 
you  except  Matson,  and  without  objection  by  Mat- 
son,  sold  to  Gonzalez  &  Blanco  for  $4.50  per  ton? 

Mr.  Diether:  I  understand  if  that  was  done, 
it  was  all  done  pursuant  to  the  arrangements  set 
forth  in  the  letter  of  September  10th,  which  you 
offered  in  evidence  yesterday,  being  Exhibit  No. 

The  Court:    Whatever  it  is. 

Mr.  Diether:    without  prejudice  to  any  of 

the  rights  of  the  parties. 

Mr.  Bunn:     No.  34,  I  think  it  is. 

The  Court:    Yes,  that  is  right.   No.  34.  [374] 

*  *     * 

Mr.  Dasteel:  I  don't  know  why  it  would  be 
necessary  to  stipulate  to  that.  We  all  agreed  it  was 
to  mitigate  the  damages,  without  waiving  the  rights 
of  the  defendants,  and  that  he  could  proceed.  I 
don't  see  any  necessity  for  the  stipulation. 

*  *     * 

Q.  (By  Mr.  Bunn) :  Mr.  Londono,  how  much 
wire  did  you  actually  receive  from  the  Dulien  ship- 
ment? 

Mr.  Diether:  I  object  to  that  as  no  proper 
foundation  laid.  It  doesn't  show  he  has  any  knowl- 
edge from  any  circumstance  that  has  been  related  so 
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far  as  to  how  he  could  estimate  or  determine  how 

much  wire  he  received. 

Mr.  Laven:  The  government  joins  in  the  objec- 
tion.  That  is  not  the  best  evidence. 

Mr.  Diether:     I  add  that  to  the  objection. 

Mr.  Bunn:  May  he  answer  the  question  '^Yes" 
or  ^'No,"  and  then  may  I  develop  it?  I  asked  him 
if  he  knows. 

The  Court:  No,  you  said:  How  much  did  you 
receive?  [375] 

Mr.  Bunn:     All  right. 

Q.  (By  Mr.  Bunn)  :  Do  you  know  how  much 
you  received?  A.    Yes,  by  the  records. 

Q.     How  much  did  you  receive? 

Mr.  Diether:     I  object  to  that. 

Mr.  Laven :    I  object  as  not  the  best  evidence. 

Mr.  John  Morrow:  The  same  objection  by  Mat- 
son. 

The  Court:     What  do  you  mean  by  '^records"? 

The  Witness:  Shipping  documents,  and  records 
of  sales  to  Gonzalez  &  Blanco. 

Mr.  Diether:     May  I  have  the  answer  read? 

(The  answer  was  read  by  the  reporter.) 

Mr.  Dasteel:     That  is  not  what  he  received. 

Mr.  Hubert  Morrow:  There  might  be  an  ambi- 
guity there  as  to  the  word  '^received." 

The  Court :     Yes,  that  is  in  my  mind. 

Q.  (By  Mr.  Bunn) :  Mr.  Londono,  how  much 
of  the  wire  that  was  unloaded  from  the  White 
Squall  did  you  or  your  agents  make  disposition  off 
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Mr.  Diether:     That  is  objected  to. 

Mr.  Dasteel :     That  is  objected  to. 

Mr.  John  Morrow:  That  calls  for  a  conclusion. 
He  wasn't  there  all  the  time,  as  he  has  testified. 

Mr.  Diether:    And  not  the  best  evidence. 

Mr.  Laven:  It  is  not  how  much  he  disposed  of, 
your  Honor.  [376]  It  is  how  much  he  actually  re- 
ceived. Therefore,  it  would  not  be  the  best  evidence. 

Mr.  Dasteel:  Further  than  that,  your  Honor, 
it  is  my  contention  that  it  is  how  much  wire  was 
available  for  him  on  the  dock  that  was  unloaded 
from  the  White  Squall,  that  was  there. 

The  Court:     That  is  your  case? 

Mr.  Dasteel:     Yes. 

Mr.  Laven:  That  is  also  the  government's  case, 
your  Honor. 

The  Court:  That  is  your  case,  then.  Will  you 
read  the  question  again,  please? 

(The  question  was  read  by  the  reporter.) 

The  Court:  The  witness  has  not  shown  by  his 
testimony  a  sufficient  foundation  to  indicate  that 
he  knows  how  much  wire  was  unloaded  from  the 
White  Squall.  The  objection  is  sustained  on  that 
ground  only,  and  overruled  as  to  all  the  other 
grounds. 

Q.  (By  Mr.  Bunn) :  Mr.  Londono,  do  you  know, 
of  your  own  knowledge,  how  much  wire,  barbed 
wire,  was  unloaded  from  the  White  Squall  at  Pier 
A  at  Long  Beach?  A.    No. 

The  Court:  How  much  wire  did  you  ship  or  sell, 
one  or  the  other — total? 


486  Citizens  N,T,&S,  Bank  ofRA, 

(Testimony  of  J.  B.  Londono.) 

Mr.  Diether:  That  is  objected  to,  your  Honor. 
That  is  [377]  not  material;  only  insofar  as  it  re- 
lates to  the  question  of  mitigation  of  damages.  If 
he  is  trying  to  ascertain  the  witness' — if  counsel  is  , 
trying  to  elicit  testimony  relative  to  the  shortage,  1 
if  any,  that  this  witness  sustained,  how  much  he 
shipped  is  not  material.  It  is  how  much  he  re- 
ceived from  Matson  Navigation  Company  or  Matson 
Navigation  Company's  agent.  Eead  the  question 
again  please. 

(The  question  by  the  court  was  read  by  the 
reporter.) 

The  Court :    which  had  come  on  the  White  ' 

Squall? 

Mr.  Dasteel:     May  I  make  an  inquiry?    There 
is  a  point  involved  that  is  being  overlooked.    There 
was  so  much  wire  available.    We  claim  2,000  tons, 
or  2,300  tons  on  the  dock.    There  was  2,000  tons 
that  Londono,  the  plaintiff,  was  entitled  to  remove 
or  ship.   There  were  300  tons  that  Dulien  would  be  I 
allowed  to  remove.    Now,  the  question  is  not  how  '' 
much  he  removed.   He  may  have  shipped  1100  tons 
or  1200  tons,  and  may  have  left  a  lot  on  the  dock. 
The  question  is,  how  much  was  available  to  him,  and 
the  shipping  documents  show  there  was  2,300  tons 
all  together,  of  which  there  was  available  for  this  i 
plaintiff  2,000  tons. 

The  Court:     What  shipping  documents? 

Mr.  Dasteel :     The  freight  bills,  the  bills  of  lading, 
the  invoices,  many  documents. 
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The  Court:     The  objection  is  overruled. 
Mr.  Bunn :     You  may  answer.  [378] 
The  Court :    Read  the  question  again,  please. 

(The  question  referred  to  was  read  as  fol- 
lows: ^'Q.  How  much  wire  did  you  ship  or 
sell,  one  or  the  other, — total?") 

The    Court:    ^which    came    on    the    White 

Squall? 

(The  question  was  interpreted.) 

Mr.  Diether :  Your  Honor,  may  we  have  a  ques- 
tion which  he  could  answer  ^^Yes"  or  ^^No"?  Then 
I  would  like,  if  your  Honor  permits  him  to  answer 
and  if  he  does  know  how  much  he  shipped,  then  I 
would  like  permission  to  examine  the  witness  on 
voir  dire  as  to  his  knowledge. 

The  Court:  He  has  testified  he  knows  the  total 
by  a  question  asked  by  Mr.  Bimn,  and  I  don't 
think  we  need  to  go  on  voir  dire  at  this  time.  You 
can  cross-examine  him  when  you  have  the  oppor- 
tunity.  Now,  do  you  remember  the  question? 

The  Witness:    Yes,  your  Honor. 

The  Court:    All  right. 

The  Witness:  1,919  tons.  In  other  words,  it 
was  2,000  tons  less  81  tons. 

Q.  (By  Mr.  Bunn) :  Now,  Mr.  Londono,  did 
you  ship  any  wire  in  the  last  six  months  of  1946,  or 
the  first  six  months  of  1947,  other  than  the  wire 
that  came  on  the  White  Squall  ?  A.     No. 

The  Court:     Did  you  sell  any ?  [379] 

The  Witness:    No. 
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Q.  (By  Mr.  Bunn) :  Did  you  sell  any  othei 
than  that?  A.    No. 

Q.  Who  handled  the  actual  shipping  arrange- 
ments for  that  barbed  wire  that  was  shipped? 

A.    Mattoon  &  Company. 

Q.    All  of  them?  A.    All. 

Q.  Now,  did  you  receive  any — answer  **Yes" 
or  *^No'' — any  bills  from  Mattoon  &  Company  for 
expenses  in  connection  with  segregation  of  the  wire  1 

A.    Yes. 

Q.    Did  you  pay  them  ?  A.    Yes. 

Mr.  Dasteel:  Your  Honor  please,  I  move  that 
that  answer  be  stricken.  I  object  to  the  question, 
too,  for  the  reason  that  no  matter  what  kind  of  wire 
the  plaintiff  received,  he  probably  would  have  emn 
ployed  somebody  to  segregate  it,  the  black  from  the 
galvanized,  and  some  that  was  a  little  weather- 
beaten,  some  which  had  dust  on  it,  and  that  would 
not  be  a  proper  charge. 

The  Court:     Red  dust?  J 

Mr.  Dasteel:  Red  dust,  yes,  your  Honor,  which 
is  prevalent  in  Honolulu,  we  understand. 

The  Court:  The  objection  is  overruled.  Thav 
may  be  a  [380]  factor  to  be  taken  into  consideratioi 
in  the  event  any  judgment  is  entitled  to  be  giver 
to  the  plaintiff. 

Q.  (By  Mr.  Burm) :  Did  you  pay  all  the  bilb 
you  received  from  Mattoon  &  Company? 

A.    Yes. 

The  Court:  Are  they  in  the  list  here  marked 
for  identification? 

Mr.  Burm :     No,  sir ;  because  they  are  in  the  sub- 
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poenaed  records  from  Mattoon,  and  they  will  have 
to  be  testified  to  by  Mattoon  men.  And  before  that 
time  we  will  go  through  them  and  have  a  list. 

The  Court:     All  right. 

Mr.  Hubert  Morrow:  Why  couldn't  they  be  in- 
troduced subject  to  objection,  and  save  a  lot  of  time? 

Mr.  Bunn:  I  am  perfectly  willing  to  put  it  in 
now  by  him,  but  I  assumed  you  would  object,  and 
that  he  himself  w^ouldn't  know  as  much  about  it  as 
Mr.  Sweeney  would. 

Mr.  Hubert  Morrow:  I  don't  say  that  as  a  criti- 
cism, but  simply  making  the  suggestion. 

Mr.  Bunn:  I  may  say  that  the  incidental  ex- 
penses for  hauling  and  segregation,  and  the  several 
items  set  up  on  page 

The  Court :  Do  you  have  the  bills  for  those  that 
he  paid? 

Mr.  Bunn:  Not  in  one  bill,  no,  sir.  They  are  in 
the  [381]  subpoenaed  files. 

The  Court :    Well,  in  various  files  ? 

Mr.  Bunn:  I  have  a  summary  of  them,  signed 
by  Mattoon  &  Company,  but  they  are  not  the  origi- 
nal bill.  The  original  bills  Mr.  Sweeney  himself  has 
to  testify  to. 

The  Court:    Are  they  here? 

Mr.  Bunn:  They  are  supposedly  here.  They 
were  brought  in  under  subpoena. 

Mr.  Diether :     Your  Honor  please 

Mr.  Bunn:  They  are  in  a  stack  of  subpoenaed 
documents. 

Mr.  Diether:  If  your  Honor  please,  these  bills 
are  merely  Mattoon 's  bills  to  Mr.  Londono.   I  have 
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seen  them.   Mr.  Londono  didn't  pay  these  expenses 
directly.    He  got  bills  from  other  persons.    So  Mr. 
Sweeney  is  in  no  position  to  do  that. 

The  Court :  Are  you  going  to  put  counsel  to 
the  bother  of  bringing  in  Mr.  Koppel,  or  Mr.  This- 
one  and  Mr.  That-one,  and,  finally,  if  you  go  to 
the  ridiculous  extreme,  you  would  have  to  go  down 
and  get  hold  of  the  man  on  the  dock  and  say  to  him, 
*^Did  you  do  the  work  this  day?  Did  you  get  paid? 
How  did  you  get  paid?  Was  it  in  money?  Yes: 
Was  it  in  United  States  money?  Yes.  Are  you  sure 
it  wasn't  counterfeit"? 

Mr.  Diether:  Your  Honor,  I  don't  have  that  line 
of  objection  in  mind,  but  from  looking  at  the  bills 
you  can't  [382]  tell  where  the  work  was  performed, 
or  what  particular  kind  of  service  was  being 
rendered,  other  than  it  was  segregation  of  wire. 
You  don't  know  whether  it  was  at  the  Moore- 
McCormack  dock  or  Pier  A,  whether  it  applied  to 
the  300  tons  of  wire  which  eventually  went  toi 
Dulien,  or  what.  You  have  no  knowledge  of  the 
circumstances  in  connection  with  what  these  items- 
of  expense  relate  to.  Now,  if  somebody  can  explain 
that 

The  Court:    You  mean  your  position  is  that  this 
plaintiff  here  would  be  obligated  to  pay  the  segre-  '■ 
gation  of  the  wire  for  Dulien? 

Mr.  Diether :    Absolutely  not. 

The  Court:     I  see. 

Mr.  Diether:  But  it  may  be  included  in  that  is 
what  I  say.  It  may  be  included  in  items  of  expense 
that  are  shown  in  those  bills. 
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The  Court:  Is  there  some  contention  that  Mat- 
toon  &  Company  acted  for  Dulien  also? 

Mr.  Diether:  No.  Koppel  Brothers  were  also 
acting  as  I  understand  it,  for  Gonzalez  &  Blanco 
in  getting  their  shipment  off  the  dock.  I  under- 
stood they  did  some  of  the  segregation  work.  But 
I  think  that  before  those  bills  could  be  introduced 
in  evidence  we  would  need  some  explanation.  Of 
course,  the  bank  takes  the  position  they  are  not  in 
any  way  material,  as  far  as  the  bank's  cause  of 
action  is  concerned,  [383]  for  the  simple  reason  they 
are  not  proximately  caused  by  any  acts  of  the  bank. 
Of  course,  not  in  the  contemplation  of  the  parties, 
and  all  the  other  objections  I  have. 

Mr.  Hubert  Morrow:  May  I  make  a  suggestion 
to  save  time?  Why  couldn't  this  witness  be  testify- 
ing subject  to  all  objections  that  he  spent  a  certain 
amount  covering  certain  bills,  total,  and  then  if 
Mattoon  &  Company  are  to  be  here,  they  can  testify 
as  to  the  bills,  and  under  the  general  rule  as  to 
documents  kept  in  the  ordinary  course  of  business, 
they  might  be  introduced  in  evidence. 

The  Court :     I  would  think  so. 

Mr.  Hubert  Morrow:  And  that  is  subject  to 
cross-examination. 

The  Court :  Yes.  In  personal  injury  cases  in  the 
Superior  Court  time  after  time  they  will  bring  in 
a  garage  mechanic  who  will  testify  that  he  did  the 
work  and  got  the  money,  or  they  will  produce  an 
X-ray  bill,  and  say,  ^^Yes,  I  paid  it.  Here  is  the 
receipted  bill." 
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I  think  if  counsel  insists  on  the  objections,  theyl 
are  valid  objections  if  there  isn't  any  foundation 
laid  to  show  that  this  work  was  actually  done  on 
that  barbed  wire  on  such-and-such  a  particular  dock. 
But  this  witness  certainly  can  testify  as  to  what  hq 
paid.  ' 

Mr.   Bunn:     Your   Honor  please,   I   anticipated^ 
these  objections.   That  is  the  reason  I  merely  asked 
if  he  paid  the  bills  [384]  from  Mattoon,  and  I  in 
tended  to   bring  Mr.    Sweeney   in   and   have   him 
testify. 

The  Court:  How  much  did  you  pay  Mattoon? 
That  is  subject  to  all  the  objections  that  were  made 

Q.  (By  Mr.  Bunn)  :  If  you  remember  the  ex- 
act amounts'?  A.     It  is  in  the  complaint. 

Q.  Again  I  ask  you,  did  you  pay  whatever  Mat- 
toon  bills  you  got?  A.    Yes. 

The  Court:  Now,  to  refresh  your  recollection 
here,  how  much  was  it  ?  How  much  did  you  allege  % 

Mr.  Bunn:     We  alleged  $6,540.66,  of  which,  how- 
ever, one  item  was  incurred  which  has  not  been; 
paid  yet. 

The  Court:    One  item  of  what? 

Mr.  Bunn :  One  item  of  the  specifications  in  tha^ 
allegation,  the  last  item  on  pages  7  and  8,  of  the 
complaint. 

The  Court:     That  is  in  paragraph  XI? 

Mr.  Bunn :     Yes,  sir. 

The  Court :     That  would  be : 


I 


vs.  J,  B,  Londono,  etc,  493 


(Testimony  of  J.  B.  Londono.) 

Dock  Storage $2,837.45 

Inspection    by    Los    Angeles    Cargo    Ap- 
praisers          38.85 

Segregation  and  Supervision 48.00 

Extra  drayage  on  account  of  poor  condition 

of  Wire 130.50 

Sorting  Labor  on  account  of  poor  condition 

of  Wire 2,734.86 

Extra  charges  by  Mattoon  &  Co.,  Inc 750.00 

The  last  one  of  $750  has  not  yet  been  paid? 

Mr.  Bunn :     Has  not  yet  been  paid. 

The  Witness :     Because  I  had  not  a  bill  for  it. 

The  Court:     You  had  not? 

The  Witness :     I  had  not  a  bill  from  Mattoon. 

The  Interpreter :  It  has  not  been  billed  by  Mat- 
toon &  Company  as  yet. 

The  Court:  As  to  all  of  the  items  I  have  just 
read,  did  you  pay  them  to  Mattoon  &  Company? 
That  is,  $2,837.34,  and  the  inspection  by  Los  Angeles 
Cargo  Appraisers,  $39.85,  and  all  these  different 
items  ? 

The  Witness :    I  paid  it  to  Mattoon. 

The  Court:  Tou  paid  them  all  to  Mattoon  & 
Company  ? 

The  Witness:      Yes. 

The  Court :  And  then  Mattoon  &  Company  paid 
the  dock  storage  and  the  drayage  and  cartage? 

The  Witness:     Yes,  your  Honor. 

The  Court:  So  that  you  have  paid  Matton  & 
Company  the  items  that  are  listed  in  paragraph 
XI  of  the  complaint  $6,540.66  less  $750? 
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The  Witness:      Yes,  your  Honor. 

Mr.  Bunn:  All  of  which  will  be  testified  to  in 
as  much  [386]  detail  as  counsel  require  by  Mr. 
Sweeney. 

The  Court:  If  you  haven't  been  billed  by  Mat- 
toon  &  Company  for  $750,  how  do  you  know  you  owe 
it  to  them^  They  told  youl 

The  Witness:  Yes,  Mr.  Sweeney  told  me  it  is 
in  his  books. 

The  Court :    I  see. 

Q.     (By  Mr.  Bunn) :    Now^,  Mr.  Londono,  do  you 

remember   by  what   date   the   entire   shipment   ofi 

barbed  wire   on  the  White   Squall  had  been  un-| 

loaded? 

*     *     * 

I 
The    Witness     (Through    interpreter) :     To    my 

knowledge,  it  was  up  to  the  9th  of  August,  1946. 

The  Court:  Does  he  mean  about  the  9th  of 
August,  as  far  as  he  knows? 

The  Interpreter :    Up  to  the  9th,  he  says. 

The  Court:  Well,  ask  him  if  he  means  aboutt 
the  9th? 

The  Witness :    About  the  9th,  yes,  sir. 

Q.  (By  Mr.  Bunn) :  Now,  in  the  meantime, 
between  the  31st  of  July  and  the  9th  of  August, 
while  wire  was  being  [387]  unloaded,  was  any  wirei 
also  being  removed,  to  your  knowledge,  from  the^ 
dock  in  those  nine  days?  A.    Yes. 

The  Court:  He  has  already  testified  to  that, 
He  said  he  was  down  there  with  Mr.  Grinstein  and, 
saw  them. 
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Q.  (By  Mr.  Bunn)  :  All  right.  On  how  many 
iays  did  you  yourself  see  wire  being  moved  direct 
from  the  boat  to  ears  rather  than  from  the  boat  to 
the  floor  of  the  dock  ? 

A.      It  was  several  days.  I  am  sure  for  two  days. 

Q.  Now,  after  August  9th,  and  after  all  the 
tvire  had  been  unloaded,  did  you  see  any  movements 
)n  the  dock  ?  A.    Yes. 

Q.    What  did  you  observe? 

A.  I  observed  people  from  Gonzalez  &  Blanco 
selecting  wire  from  all  piles (through  inter- 
preter) taking  them  away  in  cars,  railroad  cars  and 
:rucks. 

Mr.  Dasteel:  Your  Honor  please,  I  am  a  little 
iisturbed  about  making  objections,  but  it  seems 
:o  me  these  questions  have  already  been  asked  and 
mswered  yesterday.  Mr.  Bunn  went  through  the 
entire  thing,  and  it  is  repetition. 

Mr.  Bunn:  On  each  one  of  these  there  is  some- 
:hing  that  appears  in  my  notes  that  requires  clari- 
ication.  That  is  the  reason  that  I  asked. 

The  Court:  I  remember  he  testified  yesterday 
ibout  unloading  it  on  the  one  occasion.  Now,  he  is 
isking  if  there  [388]  was  another  one,  as  I  under- 
stand this  evidence,  and  he  said  he  saw  it  on  two 
imes. 

Mr.  Dasteel:  But  he  also  asked  him,  if  your 
Eonor  please,  if  that  was  all  he  saw  and  if  that 
;vas  all  he  knew  about  them,  and  the  witness  an- 
swered ^'Yes." 
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The  Court:  He  asked  if  that  was  all  he  saw  at 
the  time. 

Q.  (By  Mr.  Bumi)  :  Now,  Mr.  Londono,  will 
you  describe  the  wire,  as  you  saw  it,  any  or  all 
of  it,  on  the  dock  at  Long  Beach  in  the  month  of 
August,  1946. 

The  Court :    In  what  part  of  the  month  ? 

Mr.  Bunn:  I  am  speaking  of  the  quality  and 
condition  of  the  wire. 

Mr.  Diether:     He  hasn't  set  any  particular  time. 

Mr.  Laven:     It  is  indefinite. 

Mr.  Bunn :    All  right.  I  will  change  it. 

Q.  (By  Mr.  Bunn)  :  Do  you  remember  on  what 
date  after  August  9th  you  were  at  the  dock  next, — 
any  particular  day  A.     I  said  all  days. 

Q.  I  believe  you  said  you  went  down  there  after 
you  talked  to  me  on  the  10th?  A.    Yes. 

Q.    In  the  afternoon, — Saturday? 

A.  Yes,  but  I  was  there  almost  all  days  after 
the  31st  of  July.  [389] 

Q.    You  said  almost  all  days? 

The  Court:    Almost  every  day. 

Mr.  Bunn:     That  means  every  day.    All  right. 

Q.  (By  Mr.  Bimn) :  Directing  your  attention 
to  your  observation  of  the  wire  on  Saturday  after- 
noon, August  10,  what  did  you  observe  about  the, 
quality  and  condition  of  the  wire  ?  ■ 

A.  I  observed  all  kinds  of  wire ;  small  quantities 
of  galvanized  wire,  looked  like  white;  a  larger 
quantities  of  black  wire;  and  still  larger  quantities 
of  rusty  wire. 
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Mr.  Diether:     Of  what? 

The  Witness :    Rusty  wire. 

The  Court:     More  quantities  of  rusty  wire. 

The  Witness:  That  I  could  not  see  if  it  was 
galvanized  or  not,  because  the  color  it  was  black 
or  yellow.  In  other  words,  I  can  say  that  I  calculate 
about  20  per  cent  galvanized  wire,  about  20  per  cent 
rusty  wire  usable,  and  60  per  cent  very  rusty  wire 
unusable.    That  I  remember  that  I  was  able 

The  Court:  So  that  is  your  estimate  of  the 
various  lots  you  saw  on  the  pier  from  time  to  time  ? 

The  Witness:  Yes,  your  Honor.  And  I  was 
there  several  times  to  broke  many  pieces  of  the 
wire  with  my  hands,  because  it  was  so  rusty. 

Q.  (By  Mr.  Bunn)  :  Can  you  approximate  the 
percentage  of  [390]  good  wire,  if  any,  which  you 
shipped  from  Los  Angeles  to  South  America? 

Mr.  Diether:  That  is  objected  to,  your  Honor 
please.  This  witness  has  already  testified  that  this 
shipping  was  done  by  Mattoon  &  Company.  He 
didn't  personally  actually  see  any  wire  except  that 
which  was  on  the  dock. 

Mr.  Bunn:  Oh,  he  didn't  say  that  at  all.  He  said 
Mattoon  &  Company  handled  the  shipping.  He 
didn't  say  he  didn't. 

Mr.  Hubert  Morrow:  We  also  want  to  object  to 
the  word  ''good,"  as  to  what  counsel  means  by  that. 

Mr.  Bunn:     All  right.   I  will  reframe  it. 

The  Court :     All  right. 
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Mr.  Hubert  Morrow :  You  have  to  be  very 
specific  on  that. 

Q.  (By  Mr.  Bunn) :  Mr.  Londono,  did  you 
cause  to  be  shipped  to  South  America  any  wire 
which  was  altogether  in  compliance  with  the  rep- 
resentations  

The  Court:  Objection  sustained.  Mr.  Londono, 
do  you  know  how  much  galvanized  wire  you 
shipped  % 

The  Witness:     About  20  per  cent,  your  Honor. 

The  Court:     Well,  how  many  tons? 

The  Witness:     200  tons. 

The  Court:  200  tons  of  galvanized  wire.  Andl 
how  much  [391]  other  wire  did  you  ship? 

The  Witness:     I  shipped  1,000  tons. 

The  Court:     1,000  tons?  That  is  1,000  tons? 

The  Witness:      1,050  tons. 

The  Court:     1,050  tons?     Of  black  wire? 

The  Witness :     Of  black  wire. 

The  Court:  What  was  the  condition  of  the  1,0501 
tons  of  black  wire  when  you  shipped  it? 

The  Witness:  About  75  per  cent  rusty,  and  25 
per  cent  in  good  condition  including  the  black  and 
galvanized. 

The  Court :  About  25  per  cent  in  good  condition, 
and  75  per  cent  rusty  ? 

The  Witness:     Rusty. 

The  Court:  Of  the  75  per  cent  rusty,  was  all  of 
it  usable,  or  was  it  badly  rusted? 

The  Witness:     I  can't  say,  your  Honor,  because! 
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I  don't  know  whether  it  was  used  in  Colombia  or 

not. 

Mr.  Diether:  I  move  to  strike  the  last  few 
answers  of  the  witness  relative  to  the  amount  of 
the  wire  shipped  on  the  ground  there  is  no  showing 
be  has  any  personal  knowledge  of  the  wire  shipped 
or  the  condition  of  it  at  the  time  it  was  shipped. 

Mr.  John  Morrow:  The  shipping  documents 
would  be  the  best  evidence. 

The  Court:    You  mean  the  bills  of  lading?  [392] 

Mr.  Bunn:  We  would  be  happy  to  introduce 
them  if  counsel  will  not  object.  We  will  be  happy 
to  introduce  the  bills  of  lading  on  the  shipments  to 
South  America. 

The  Court:  Maybe  that  would  be  the  best  way 
to  get  at  it,  to  break  it  down  here.  I  don't  see  how 
p-ou  are  going  to  be  able  to  frame  any  shotgun 
juestion  in  connection  with  this. 

The  Witness:    May  I  correct  this,  your  Honor*? 

The  Court :  Your  motion  to  strike  is  denied.  He 
ivants  to  correct  something. 

The  Witness:    We  call  good  wire  rusty  wire. 

The  Court:     How  is  that? 

The  Witness:  When  I  say  ^^good  wire,"  I  don't 
5ay  that  it  was  not  rusty. 

(Through  interpreter)  :  It  was  slightly  rusted, 
)ut  it  is  good  as  usable.  The  appearance  of  the  wire 
;hat  was  shipped  was  all  rusty. 

The  Court:  All  the  wire  that  was  shipped  was 
'usty? 

The   Witness     (Through   interpreter) :    And   it 
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was  noted  by  the  steamship  companies  in    making 

the  documents. 

The  Court:    And  your  testimony  is  that  about 
20  per  cent  of  it  was  good  when  you  saw  it  here*? 

The  Witness:    Yes. 

Mr.  Diether :    25  per  cent,  he  said. 

The  Court:    25  per  cent.  [393] 

Mr.  Diether:     That  25  per  cent  was  good  and  75 
per  cent  was  not  good. 

The  Court:       The  25  per  cent  was  good  rusty 
wire? 

The  Witness:     Good  wire,  very  good  for  sale, 

good    usable,    but (through    interpreter)     was, 

dirty. 

The  Court:    And  75  per  cent  was  rusty,  but  not 
badly  rusty? 

The  Witness :    Yes,  75  per  cent  badly  rusty. 

The  Court:     Badly  rusted? 

The  Witness:    75  per  cent  badly  rusty. 

The  Court:     Did  you  ship  any  pickled  wire? 

The  Witness:    No. 

Mr.  Diether:     What  kind  of  wire,  your  Honor! 

The  Court:    Pickled  wire. 

The  Witness:    No. 

The  Court:  Now,  maybe  we  can  go  faster  h^ 
moving  a  little  slower  right  now,  and  by  having  &i 
short  recess. 

(A  short  recess  was  taken.) 


No.  12886 


Winittii  States; 

Court  of  appeals? 


I 


for  tfie  i5tntl)  Circuit. 


CITIZENS  NATIONAL  TRUST  &  SAVINGS 
BANK  OF  LOS  ANGELES,      Appellant, 

vs. 

.1.  B.  LONDONO,  DULIEN  STEEL  PRODUCTS, 
INC.,  OP  CALIFORNIA  and  DULIEN 
STEEL  PRODUCTS,  INC.,      Appellees. 

And 

DULIEN  STEEL  PRODUCTS  OF  CALIFOR- 
NIA   and    DULIEN    STEEL    PRODUCTS, 

^^^•1  Appellants, 

vs. 

J.  B.  LONDONO  and  CITIZENS  NATIONAL 
TRUST  &  SAVINGS  BANK  OF  LOS 
ANGELES,  Appellees. 


Crans^cript  of  Eecort 

In  Eight  Volumes 


Volume  II 
(Pages  501  to  942) 


F\  LED 

Ustrict  Court  f  orthe 


Appeal  from  the  United  States  District 

Southern  District  of  California, 

Central  Division.  ^^^  ;/  9  I95I 

Phillips  Cr  Van  Orden  Co.,  870  Brannon  Street,  San£rMc}mto,  Q9lW.Q»pp|pKI 

CLERK 


No.  12886 


^nitelr  States! 

Court  of  Sppeate 

for  tfje  iSintf)  Circuit. 


CITIZENS  NATIONAL  TRUST  &  SAVINGS 
BANK  OF  LOS  ANGELES,      Appellant, 

vs. 

r.  B.  LONDONO,  DULIEN  STEEL  PRODUCTS, 
INC.,    OP     CALIFORNIA     and     DULIEN 
f    STEEL  PRODUCTS,  INC.,      Appellees. 

And 

aULIEN  STEEL  PRODUCTS  OF  CALIFOR- 
NIA   and    DULIEN    STEEL    PRODUCTS, 

i    ^^0.,  Appellants, 

vs. 

r.  B.  LONDONO  and  CITIZENS  NATIONAL 
TRUST  &  SAVINGS  BANK  OF  LOS 
ANGELES,  Appellees. 


Ktm^txi^t  of  J^ecorb 

In  Eight  Volumes 


Volume  II 
(Pages  501  to  942) 


Appeal  from  the  United  States  District  Court  for  the 

Southern  District  of  California, 

Central  Division. 


Phillips  fir  Von  Orden  Co.,  870  Bronnon  Street,  Son  Froncisco,  Calif. 


i 


vs.  J,  B.  Londono,  etc,  501 

(Testimony  of  J.  B.  Londono.) 

Q.  (By  Mr.  Bunn) :  Mr.  Londono,  how  much 
wire  in  all  did  you  ship  to  South  America? 

Mr.  Diether:  I  object  to  that  as  already  having 
been  asked  and  answered. 

The  Court :  I  had  understood  that,  although  that 
was  not  included  in  my  question.  He  was  just  ask- 
ing how  much  he  shipped.  Objection  overruled. 

The  Witness:     1,051  tons. 

The  Court:  Where  did  the  other  200  tons  go, 
or  the  199  tons?  You  said  you  shipped  200  tons  of 
galvanized  and  1,050  tons  of  rusty  wire. 

The  Witness :  Your  Honor,  I  told  you  I  shipped 
1,000  tons 

The  Court:     1,050  tons. 

The  Witness :  1,050  tons.  200  tons  of  it  was  gal- 
vanized, and  800  of  it  black. 

The  Court :     Oh,  I  misunderstood  you. 

Mr.  Dasteel:     I  have  the  same  record  here. 

Mr.  Diether :     I  do,  too. 

The  Court :  In  other  words,  your  total  was  1,050 
tons? 

The  Witness :     1,051  tons. 

The  Court:     Of  which  200  was  galvanized? 

The  Witness :    More  or  less. 

The  Court:  You  mean  it  was  more  or  less  gal- 
vanized ? 

The  Witness:  20  per  cent  more  or  less.  I  can't 
say  exactly  how  many  coils  galvanized,  and  it  was 
Qot  segregated.  It  was  my  calculations  and  my  ob- 
servations. 
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Mr.  Diether :     What  did  you  say  *?  That  was  your 
calculation  ? 

The  Witness:     Yes.    It  was  not  segregated.    It 
was  my  observation  and  my  calculations. 

Mr.  Hubert  Morrow :     I  understand  that  approxi- 
mately 200  [395]  tons  of  it  was  galvanized  and  85; 
tons  of  it  black  ? 

The  Witness:    Yes. 


Q.  (By  Mr.  Bunn)  :  Mr.  Londono,  did  you  ever 
willingly  accept  any  of  this  wire  *? 

Mr.  Diether :     That  is  objected  to. 

Mr.  John  Morrow:     That  is  objected  to. 

Mr.  Diether:  That  is  one  of  the  questions  to  be 
decided  by  this  court. 

The  Court:  Objection  sustained.  That  calls  for 
a  reasoning  process. 

Mr.  Bunn:  Of  course,  ''accept''  calls  for  a  rea- 
soning process. 

Mr.  Dasteel:     And  "willingly." 

Q.  (By  Mr.  Bunn)  :  All  right.  Did  you  ever 
accept  any  of  this  wire  ? 

Mr.  Diether:  That  is  objected  to,  your  Honor 
please.  The  evidence  will  show  that.  It  is  calling 
for  the  conclusion  of  the  witness.  His  own  acts 
and  conduct  will  show  what  he  [396]  did  with  re- 
spect to  the  wire. 

The  Court:     Sustained. 

Mr.  John  Morrow:     The  same  objection. 

The  Court:     Sustained. 
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Q.     (By  Mr.  Bunn)  :    Mr.  Londono,  why  did  you 

exercise  dominion  over  any  of  this  wire  ^. 

Mr.  Diether:  That  is  objected  to,  if  your  Honor 
please.  **Why"  calls  for  a  conclusion.  His  own 
acts  and  conduct  will  show. 

The  Court:  It  calls  for  a  conclusion  and  it  has 
been  asked  and  answered.  He  testified  this  morning 
he  did  these  things  to  mitigate  his  damages. 

*  4f         * 

Q.  (By  Mr.  Bunn) :  All  right.  Mr.  Londono, 
when  you  delivered  the  letter  of  credit  to  Mr.  Grin- 
stein  on  Saturday,  July 

The  Court :    Letter  of  credit  ? 

Mr.  Bunn:    Yes,  sir;  the  letter  of  credit.  [397] 

The  Court:     Oh,  yes.  All  right. 

Q.  (By  Mr.  Bunn) :  When  you  delivered  the 
letter  of  credit  to  Mr.  Grinstein  on  July  27th,  did 
Mr.  Grinstein  read  it?  A.    Yes. 

Q.     In  your  presence? 

A.  Yes,  I  saw  him  read  it;  at  least,  he  looked 
into  the  letter  of  credit  in  front  of  me. 

Q.  In  addition  to  writings,  did  you  on  July  the 
26th  or  July  the  27th  verbally  tell  Mr.  Schroeder 
to  have  Mattoon  make  the  shipments  for  you  ? 

A.    Yes. 

Mr.  Diether:     That 

Mr.  Bunn :  That  is  not  the  same  question  I  asked 
earlier  this  morning.  I  thought  you  would  think  it 
was. 

Q.     (By  Mr.  Bunn)  :    When  you  signed  the  note 
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for  $54,535  to  the  bank  on  July  31st,  did  you  then 
have  any  question  in  your  mind  about  the  bank 
having  received  a  bill  of  lading  ? 

Mr.  Diether :  That  is  objected  to  as  incompetent, 
irrelevant  and  immaterial.  It  doesn't  make  any 
difference  whether  he  did  or  he  did  not.  At  that 
particular  time  we  had  already  advanced  the  money 
for  a  loan  to  him  of  $54,535,  and  he  already  had 
the  docum.ents. 

Mr.  Bunn :     Had  what  documents  ? 

Mr.  Diether :     The  documents.  [398] 

Mr.  Bunn:     You  mean  the  letter  of  credit? 

Mr.  Diether :     The  letter  of  credit,  yes. 

The  Court:  The  objection  is  overruled.  Answer 
the  question. 

Mr.  Dasteel:  We  join  in  the  objection,  your 
Honor. 

Mr.  Diether:  May  I  have  the  question  again, 
please  ? 

Mr.  Hubert  Morrow:  Will  you  read  the  ques- 
tion? 

(The  question  was  read  by  the  reporter.) 

The  Witness :     No. 

Mr.  Diether:  Your  Honor  please,  may  I  add  to 
my  objection? 

The  Court:    Yes. 

Mr.  Diether :  The  man  had  already  received  con- 
sideration for  the  note,  because  we  had  already  ad- 
vanced it  to  him,  made  a  loan  to  him,  in  order  that 
he  might  purchase  a  letter  of  credit  for  $214,000, 
and  his  note  had  nothing  whatsoever  to  do  with 
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whether  or  not  we  had  complied  with  the  letter  of 
credit  or  anything  in  connection  with  that  transac- 
tion. The  note  was  a  separate  transaction  entirely, 
namely,  a  loan. 

The  Court :     He  was  just  fixing  the  time. 

Mr.  Diether :  No.  As  I  understand  it,  he  is  try- 
ing to  establish  some  facts  with  relation  to  the  can- 
cellation of  this  note. 

Mr.  Bunn :  I  will  be  glad  to  tell  you  what  I  am 
trying  to  do.  [399] 

Mr.  Diether:     Let's  hear  it. 

Mr.  Bunn :  I  am  trying  to  show  this  so  that  later 
you  will  not  say  that  Mr.  Londono  with  full  knowl- 
edge still  went  in  and  signed  a  note  for  $54,000. 
I  want  you  to  know  if  he  had  any  question  in  his 
mind. 

The  Court:  The  objection  is  overruled.  The  ques- 
tion has  been  answered. 

Mr.  Diether :     His  answer  was  ' '  No ' '  ? 

The  Court :     His  answer  was  ' '  No. ' ' 

I  would  like  to  ask  a  question  on  that,  so  every- 
body can  get  set  to  make  an  objection. 

Mr.  Hubert  Morrow:  What  chances  do  we  have 
of  having  it  sustained,  your  Honor? 
I  The  Court:  I  don't  know.  If  it  is  good,  I  will 
mstain  it.  I  don't  recall  the  particular  date  here 
at  the  moment  when  he  said  he  went  down  and 
palked  to  Mr.  Grinstein  and  he  called  Mr.  Stanley 
in. 

Mr.  Diether :     September  the  4th. 

The  Court:     September  4th,  1946. 

Prior  to  September  4th,  1946,  did  you  at  any  time 
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know  that  the  bank  had  not  received  any  bill  of 

lading? 

The  Witness:    No. 

The  Court:  I  am  saying  September  4th  because 
I  think  that  might  be  the  date,  but  there  were  sev- 
eral days  in  there.  [400] 

The  Witness:    Not  as  a  fact,  but  I  thought 

(through  interpreter)  I  thought  or  supposed  when 

Mr.  Koppel 

The  Court:  Let  me  fix  another  date  here.  ^'Au- 
gust 24th  I  asked  Mr.  Sweeney  if  he  had  any  docu- 
ment." So  I  will  reframe  my  question,  and  strike 
the  question  and  the  answer.  Did  you  prior  to  Au- 
gust 24th  know 

The  Witness :     No,  sir. 

The  Court :    that  the  bank  had  not  received  I 

any  bill  of  lading  ? 

The  Witness :     No,  your  Honor. 
Mr.  Diether :     Of  course,  that  assumes  a  fact  not  I 
in  evidence,  your  Honor.    It  has  not  been  proven  \ 
yet  the  bank  didn't  receive  a  bill  of  lading. 

The  Court:  It  has  been  testified  to,  that  they 
have  not. 

Mr.  Dasteel:  That  was  his  understanding,  your 
Honor  please. 

Mr.  Diether:     That  is  what  somebody  told  him. 
Mr.  Dasteel :     He  may  have  believed  it,  although 
it  may  not  have  been  a  fact. 

The  Court :    All  right.  Did  you  at  all  times  from 

and  after  July  28th 

Mr.  Diether:    That  is  Sunday  your  Honor. 
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The  Court :     I  know  it  is. 

Mr.  Diether :     Oh,  sorry.  [401] 

The  Court:  Or^  let  me  say:  Did  you  at  all 
times  on  July  29th  and  after  imtil  August  24th 
believe  that  the  bank  had  received  the  bill  of  lading, 
as  called  for  in  your  application  for  letter  of  credit  ? 

The  Witness :     Yes. 

Mr.  Hubert  Morrow :  Just  a  moment.  Was  there 
an  answer  to  the  former  question  ? 

Mr.  Diether :     Those  were  stricken. 

The  Court :     I  struck  them. 

Mr.  Hubert  Morrow:  You  struck  them.  Thank 
^ou. 

Q.  (By  Mr.  Bunn)  :  Did  you  yourself  partici- 
pate in  the  agreement  with  Gonzalez  &  Blanco  for 
the  pickling  of  25  tons  of  wire?  A.    Yes. 

Q.    Did  you  make  the  arrangements  v^ith  them? 

A.    Yes. 

Q.    Why  did  you  do  that? 

Mr.  Diether:  Mr.  Bunn,  that  is  subject  to  the 
agreement  of  September  10th. 

Mr.  Bunn:     All  right.    I  will  withdraw  it. 

Q.  (By  Mr.  Bunn)  :  For  what  purpose  did  you 
io  that? 

Mr.  Diether:  Just  a  moment.  That  is  objected 
:o. 

The  Court:  You  withdrew  the  question.  For 
ivhat  purpose  did  you  do  that? 

The  Witness :  In  order  to  know  the  quality,  the 
inside  [402]  of  the  wire. 

Q.     (By  Mr.  Bunn) :    In  order  to  what  ? 
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A.  In  order  to  know  the  real  quality,  to  clean 
the  wire  and  see  how  it  is  usable  or  not. 

Mr.  Diether:  Will  you  read  that  last  answer, 
please  % 

(The  answer  was  read  by  the  reporter.) 

Mr.  Diether:  May  we  have  the  date  of  that  un- 
derstanding % 

Mr.  Bunn:  I  will  now,  in  order  to  comply  with 
Mr.  Diether 's  request,  ask  for  a  stipulation  which 
I  understood  this  morning  he  would  enter  into,  that 
on  the  date  of  September  27,  1946,  in  writing  with 
Gonzalez  &  Blanco  the  agreement  was  made. 

Mr.  Diether :     So  stipulated. 

The  Court :    You  offer  this  in  evidence  ? 

Mr.  Bunn:  Yes,  sir.  I  have  shown  it  to  these 
gentlemen. 

The  Court :     Is  it  on  the  list  % 

Mr.  Bunn:  It  is  on  the  new  list  I  am  going  to 
hand  the  clerk  at  noon.  That  has  just  been  typed 
and  brought  to  me  this  morning. 

The  Court:     All  right. 

Mr.  Bunn :  Let  me  see  what  number  it  is  on  that 
new  list. 

The  Court:  The  new  list  should  begin  with  No. 
38. 

Mr.  Bunn:  Yes.  I  have  a  new  secretary,  too, 
and  it  [403]  sometimes  balls  things  up. 

It  is  No.  39,  dated  September  27th. 

Q.  (By  Mr.  Bunn)  :  I  ask  you,  Mr.  Londono, 
if  that  is  your  signature  to  that  letter  ? 
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A.    Yes,  it  is. 

Q.     And  my  signature?  A.     Yes,  sir. 

Q.    And  the  signature  of  Gonzalez  ? 

A.     Yes.  I  saw  him  at  the  time. 

Mr.  Bunn:  We  offer  that  as  Plaintiff's  Exhibit 
39.  I  have  a  copy  of  this,  gentlemen,  which  I  will 
hand  you  right  now. 

The  Court :     It  will  be  admitted  in  evidence. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  39,  and  was  received  in  evidence.) 
*     *     * 

Mr.  Bunn:  I  ask  for  a  stipulation  on  a  letter 
from  me  bearing  the  same  date,  September  27th,  to 
all  parties  defendant  except  the  government,  who 
wasn't  then  in  the  case,  reporting  on  the  execution 
of  the  one  which  has  just  been  received. 

The  Court :     What  is  that  number  ? 

Mr.  Bunn:  This  should  be  ^^A"  after  the  last 
number.  [404] 

Mr.  Bunn:     39-A? 

Mr.  Bunn :     Yes,  39- A,  because  it  is  a  companion. 

The  Court:     All  right. 

Mr.  Bunn:  Will  you  stipulate,  gentlemen,  that 
I  wrote  the  original  and  that  the  letters  were  re- 
ceived by  everybody  but  the  government "? 

Mr.  Diether:     It  was  received  by  the  bank. 

Mr.  Dasteel:     So  stipulated. 

The  Court:     On  or  about  the  date  it  bears'? 

Mr.  Bunn:     Yes,  your  Honor. 

Mr.  John  Morrow:     So  stipulated. 
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The  Court :     All  right.   38-A  in  evidence. 
Mr.  Bunn:     39-A. 
The  Court:     39-A  in  evidence.   I  am  sorry. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  39-A,  and  was  received  in  evi- 
dence.) 

Mr.  Bunn:  Now,  does  that  answer  your  ques- 
tion, Mr.  Diether? 

Mr.  Diether:  Yes.  Thank  you.  Mr.  Bunn,  may 
we  also  have  a  stipulation  that  this  agreement  of 
September  27,  1946  relative  to  the  pickling  of  the 
wire  was  all  subject  to  the  agreement  of  September 
10th? 

Mr.  Bunn:  Or  was  all  in  accordance  with  the 
general  understanding  set  out  in  the  letter  of  Sep- 
tember 10th,  that  Londono  would  make  every  ef- 
fort? [405] 

The  Court:  All  right.  It  seems  to  indicate  on 
its  face,  as  well  as  in  the  letter.  [406] 

*        -Jf        -x- 

Friday,  April  21,  1950—2:00  P.M. 
The  Court:     Proceed. 

J.  B.  LONDONO 

the  witness  on  the  stand  at  the  time  of  recess,  be- 
ing heretofore  duly  sworn,  resumed  the  stand  and 
testified  further  as  follows : 

Mr.  Bunn:  Now,  if  your  Honor  please,  I  have 
been  handed  by  coimsel  for  the  bank  the  original 
$54,535  note,  which  I  now  ask  be  substituted  for 
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No.  22,  the  copy,  which  was  marked  yesterday  and 
received,  and  ask  that  it  include  the  bottom  por- 
tion of  the  note  form. 

The  Court:     Admitted. 

Mr.  Bunn :  On  the  left-hand  side — no,  I  just  ask 
it  be  included  in  the  exhibit.  Then  there  is  at- 
tached to  that  original  note  or  in  the  clerk's  hands 
now  a  typewriting  of  all  the  payment  information 
that  has  been  put  on  that  note  since  Mr.  Londono 
signed  the  original  note.    Correct,  Mr.  Diether? 

Mr.  Diether:     Correct. 

Mr.  Bunn :  And  which  will  be  much  more  readi- 
ly read  by  the  court  and  counsel  than  will  the  note 
itself. 

The  Court:     Let  me  see  the  original  note. 

Mr.  Hubert  Morrow:  It  is  to  become  a  part  of 
Exhibit  [407]  22? 

Mr.  Bunn:  Yes,  with  the  plaintiff  asking  per- 
mission to  reserve  its  right  to  object  to  the  alloca- 
tion to  interest  of  any  of  those  payments  therein 
shown  and  to  offer  evidence  thereon,  contrary  to  the 
allocations  shown  by  the  bank. 

The  Court:  This  will  all  go  in.  The  other  one 
was  admitted  as  Exhibit  22.  This  probably  better 
had  go  in  as  22-A  and  22-B. 

The  Clerk :  The  other  is  only  marked  for  identi- 
fication, as  I  understand  it.  Judge. 

The  Court:     I  have  it  here  marked  in  evidence. 

Mr.  Bunn :     I  thought  it  was  received  in  evidence. 

The  Clerk:     When  was  that? 

Mr.  Diether :     I  think  those  are  bank  records  and 
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the  plaintiff  ought  to  offer  them  or  not. 

The  Court :     22  is  marked  in  evidence. 

Mr.  Diether :  That  is  what  our  records  show  was 
actually  credited  to  principal  and  what  was  credited 
to  interest. 

Mr.  Bunn :  Well,  I  will  not  offer  it  and  be  bound  I 
by  the  bank's  allocation  of  the  interest.  Then  I  will  I 
change  the  offer. 

The  Court:     I  think  he  is  entitled  to  have  it  of- 
fered in  the  manner  he  is  offering  this,  as  a  part  of  : 
the  bank's  records. 

Mr.  Diether:     We  have  no  objection  to  that.        M 

The  Court:     Pardon  1  '' 

Mr.  Bunn:  Yes.  We  have  set  up  now  a  contest 
on  the  question  of  the  allocation  of  certain  pay- 
ments to  interest. 

The  Court:     As  a  part  of  the  bank's  records.   I 
don't  see  how  the  plaintiff  is  bound  by  the  alloca- 
tions, with  which  he  has  had  nothing  to  do,  on  the 
face  of  the  document.    Exhibit  22  was  in  evidence,  , 
wasn't  it? 

The  Clerk:     Yes. 

The  Court :  This  will  be— the  note  will  be  22-A, 
and  the  typewritten  translation  of  the  red  English 
hierogyphics  on  here  will  be  22-B. 

Mr.  Bunn:  And,  likewise,  may  I  ask  without 
prejudice  to  the  plaintiff  right  to  produce  con- 
trary evidence  to  any  of  the  pencil  notations  on  the 
bottom  of  that  document  ? 

The  Court :  You  have  that  right.  You  are  intro- 
ducing the  note,  front  and  back  ? 
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Mr.  Bunn:  Under  the  statement  that  the  court 
las  made,  yes. 

Now,  I  ask  that  there  be  stipulated  as  to  docu- 
ment No.  41  on  the  new  list  there 

The  Court :     The  new  list  is  what  ? 

Mr.  Bunn:  I  laid  an  additional  sheet  on  your 
Honor's  desk? 

The  Court:     I  see.  All  right. 

Mr.  Bunn:  And  counsel  each  have  one — No.  41, 
—which  [409]  is  a  copy  of  a  letter  dated  October 
L8th  from  Mr.  Londono  to  the  bank  authorizing  the 
^elease  to  Gonzalez  and  Blanco  of  $1,000,  pursuant 
)f  course,  to  that  September  10th  agreement. 

The  Court :     You  offer  this  in  evidence  % 

Mr.  Bunn:  If  Mr.  Diether  will  stipulate  that 
he  copy  may  go  in. 

The  Court :  The  stipulation  which  you  request  is 
hat  it  was  sent  in  the  regular  course  of  business 
)n  or  about  the  date  it  bears  ? 

Mr.  Bunn:     And  was  received  by  the  bank. 

The  Court:     The  answer  is  '^Yes'''? 

Mr.  Diether:     Oh,  yes,  your  Honor. 

The  Court:     Li  evidence.  No.  41. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Plaintiff's  Exhibit  No. 
4L) 

Mr.  Diether:     That  is  October  18th,  is  it? 

Mr.  Bunn :     That  is  October  19th. 

The  Court:    Very  well. 

Mr.  Bunn :     I  likewise  ask  that  it  be  stipulated — 
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no,  I  offer  the  original  agreement  dated  October  22, 
1946,  between  Londono  and  Gonzalez  and  Blanco, 
a  copy  of  which  agreement  has  heretofore  been  fur- 
nished several  years  ago  to  each  of  my  opponents. 
Now,  if  anyone  has  not  a  copy 

Mr.  Laven:     I  haven't  ever  seen  one.  [410] 

Mr.  Bunn:     You  weren't  any  opponent  then. 

Mr.  Laven:     That  is  right. 

Mr.  Bunn:  Oh,  yes,  you  were,  as  Matson's  law- 
yer. 

Mr.  Laven :     I  have  never  seen  it. 

Mr.  Bunn:  This  is  the  agreement  for  the  $51 
per  ton.  I  am  handing  Mr.  Laven  a  conformed  copy 
of  that  agreement.   Other  counsel  have  one. 

Mr.  Diether:    What  number  is  that? 

Mr.  Bunn :    That  is  No.  42. 

The  Court :    It  is  admitted  in  evidence. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Plaintiff's  Exhibit  No. 

42.) 

Mr.  Bunn:  Now,  attention  is  called  to  the  facti 
that  is  signed  by  me  as  attorney  in  fact  for  Mr. 
Londono.  If  anyone  wants  me  to,  I  can  produce 
the  original  power  of  attorney.  I  take  it  it  is  not 
necessary. 

Mr.  Hubert  Morrow :  Not  necessary  so  far  as  we 
are  concerned. 

Mr.  Diether:     We  don't  require  it. 

Mr.  Bunn:  Hearing  no  requirement  for  it,  II 
shall  not  offer  it. 
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I  now  offer  No.  43,  which  is  a  copy  of  a  letter 
Tom  me,  as  Mr.  Londono 's  counsel,  dated  Novem- 
)er  29,  1946,  to  the  bank,  transmitting  to  the  bank 
jonzalez  &  Blanco's  check  for  $1,579.50,  and  re- 
)orting  in  the  letter  that  that  is  the  [411]  payment 
mder  the  agreement  with  Gonzalez  &  Blanco  for 
vhat  I  have  heretofore  referred  to  as  25  tons  of 
)arbed  wire  sold  them  for  pickling,  which  appears 
Tom  this  report  to  be  24.3  tons,  as  finally  computed, 
md  ask  the  copy  be  received,  Mr.  Diether,  in  lieu 
>f  your  original,  under  the  stipulation  that  it  was 
luly  received  by  the  bank. 

Mr.  Diether:     So  stipulated. 

The  Court:  You  are  offering  this  in  evidence 
md  requesting  a  stipulation  from  all  parties  it  was 
ent  on  or  about  the  date  it  bears  to  the  parties  to 
v^hom  it  was  addressed  ? 

Mr.  Bunn:     Yes,  your  Honor. 

The  Court:  Dulien  Steel  Products,  Matson,  and 
he  Citizens  National  Bank. 

Mr.  Hubert  Morrow:  We  would  like  to  see  the 
etter  before  your  ruling. 

Mr.  Bunn:  This  is  November  29th,  which  is  to 
he  Citizens  Bank. 

The  Court:  This  is  October  29th.  The  one  I 
•ave  here.  No.  43,  is  10-29-46. 

I  Mr.  Bunn :     I  said  October,  and  I  meant  Novem- 
ber, and  it  is  No.  45. 

;  The  Court:     Oh,  No.  45.   All  right.   No.  45. 
1  Mr.  Hubert  Morrow :     No.  45. 
!  The  Court:    No.  45,  then,  you  offer  in  evidence 
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and  request  [412]  a  stipulation  it  was  sent  on  oi 
about  the  date  it  bears  to  the  party  to  whom  it  is 
addressed,  namely,  Citizens  National  Trust  and 
Savings  Bank,  in  the  regular  course  of  business 
and  was  received  by  them  ? 

Mr.  Bunn :     Yes,  your  Honor. 

Mr.  Diether:     So  stipulated. 

Mr.  Bunn:  Now,  what  is  the  stipulation  you 
want  ? 

Mr.  Diether:  That  you  prepared  that  agree^ 
ment. 

Mr.  Bunn:  Yes,  after  conference  with  your  at- 
torney, Mr.  O'Neil.  It  was  prepared  in  my  office, 
but  pursuant  to  a  conference  and  approval  by  the 
bank's  then  counsel,  Mr.  Frank  O'Neil. 

Mr.  Diether :     That  is  all  I  wanted. 

Mr.  Bunn :     I  will  so  stipulate. 

Mr.  Laven:  The  government  cannot  join  in  the 
stipulation. 

The  Court :  No.  45  is  received  in  evidence  under 
the  stipulation  stated. 

(The  document  referred  to  was  received  ir| 
evidence  and  marked  Plaintiff's  Exhibit  No.; 
45.) 

The  Court:     You  said  you  could  not  stipulate? 

Mr.  Laven :  Well,  we  were  not  a  party — the  gov- 
ernment was  not  a  party  to  that,  your  Honor,  to 
any  arrangements  between  Mr.  O'Neil  and  Mr.! 
Bunn.  I  don't  know  what  it  was.  [413] 
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Mr.  Dasteel:  We  can't  stipulate  either,  your 
5onor.  It  was  in  connection  with  payment  on  the 
lote  to  the  bank. 

*  4f         * 

The  Court:  I  guess  you  will  have  to  get  Mr. 
O'Neil  in  here  and  have  him  testify. 


Mr.  Hubert  Morrow:  We  will  stipulate  it  for 
Sklatson. 

Mr.  Laven:  The  government  will  stipulate  as 
:ar  as  the  letter  being  sent. 

Mr.  Dasteel:  I  will  withdraw  my  objection  and 
vill  so  [414]  stipulate. 

Mr.  Bunn:  It  is  merely  a  transmittal  of  the 
sheck  to  the  bank. 

Mr.  Diether:  We  are  talking  about  the  agree- 
nent. 

Mr.  Bunn :  We  are  talking  about  the  agreement 
nstead  of  the  letter.  Well,  the  agreement  was  made 
)ursuant  to  the  letter  of  September  10th. 

Mr.  Laven:  The  agreement  is  the  thing  we  can't 
itipulate  to.  [415] 

4f  vf  4f 

The  Court:  ''In  accordance  with  the  contents  of 
ny  said  letter  of  September  27  to  you,  Dulien  and 
\Iatson,  this  payment  is  without  prejudice  to  any 
>f  the  rights  of  any  of  the  parties  to  the  presently 
existing  controversy  involving  the  wire  transaction." 

So  I  can't  see  why  the  government  can't  stipu- 
ate  and  why  counsel  for  the  plaintiff  should  be  put 
;o  the  burden  of  bringing  Mr.  O'Neil  in  and  say- 
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ing  to  him :  Did  we  meet  in  our  office  on  such-and- 
such  a  date  and  did  we  write  this  letter,  and  did 
we  agree  then? 

Mr.  Hubert  Morrow:  I  am  stipulating,  without 
binding  either  Matson  or  the  government. 

*  *     * 

Mr.  Laven:  Under  the  circumstances  that  it  is 
not  binding  on  the  government,  I  have  no  objection. 

The  Court:  I  don't  know  whether  it  is  binding 
on  the  government  or  not. 

Mr.  Laven:     There  is  a  reservation  there. 

The  Court:  You  still  have  your  right  to  prove 
that  they  did  not  do  everything  they  could  in  miti- 
gation of  the  damages.  If  you  want  to,  you  can 
bring  someone  in  here  to  testify  that  the  wire  was 
gold  plated  and  worth  $1,000  a  ton.  [416]   You  can 

still  do  it. 

*  ef     * 

Mr.  Laven:     In  view  of  the  last  paragraph,  I 

have  no  objection. 

^     ^     * 

The  Court:  No.  45  is  admitted  in  evidence,  anc^ 
the  stipulation  is  approved. 

Mr.  Bunn:  Now,  it  is  apparent  that  I  hav( 
failed  to  offer  No.  43,  which  I  now  offer,  and  ask 
for  a  stipulation  that  the  original  of  that  letter, 
dated  October  29th,  addressed  to  Dulien,  Matson, 
and  the  Bank  was  mailed  in  due  course  of  business 
on  or  about  the  date  it  bears  and  duly  received  by 
each  of  them. 
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Mr.  Laven:  May  I  have  an  opportunity  to  read 
this  letter,  your  Honor  ^  [417] 

The  Court:     Surely. 

Mr.  Bunn :  The  trouble,  apparently,  is  that  after 
Mr.  Laven  became  attorney  for  the  government,  as 
distinguished  from  Matson,  I  wasn't  specifically 
asked  by  him  to  resupply  him  in  his  new  capacity 
with  copies  of  all  of  these  things  that  I  had  sup- 
plied to  Matson  when  he  was  representing  Matson. 

Mr.  Laven:     We  have  no  objection. 

The  Court:     Do  you  join  in  the  stipulation? 

Mr.  Laven:     I  join  in  the  stipulation. 

Mr.  Diether:  May  I  see  it  a  moment,  please? 
There  is  just  one  thing  I  want  to  check. 

The  Court:  The  stipulation  is  that  it  was  sent 
on  or  about  the  date  it  bears  in  the  regular  course 
of  business  to  the  parties  addressed  and  was  re- 
ceived by  them. 

Mr.  Hubert  Morrow :     Matson  so  stipulates. 

Mr.  Diether:     So  stipulated. 

The  Court :     Li  evidence,  No.  43. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Plaintiff's  Exhibit  No. 
43.) 

Mr.  Bunn:  Now,  No.  47  is  a  letter  dated — may 
I  withhold  that  a  moment,  please?  I  have  one  that 
comes  before  that  chronologically.  That  is  No.  50, 
which  is  not  on  your  list,  but  which  I  found  at  11 :30 
last  night  and  had  overlooked.  It  is  a  letter  from 
me,  as  attorney  for  J.  B.  [418]  Londono,   dated 
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September  7,  1946,  to  Dulien  and  the  attention  of 
Mr.  Grinstein,  the  original  of  which  letter  Mr. 
Dasteel  has  told  me  in  the  recess  he  will  stipulate 
was  duly  sent  and  received.  I  have  the  post  office 
proof  of  it  in  this  case,  but  it  is  simpler  if  he  will 
stipulate.  That  is  the  letter  urging  an  immediate 
conference.  That  was  before  the  written  agreement  I 
of  September  10th.  I  will  limit  my  offer  to  its  being! 
received  against  Dulien. 

The  Court:     Only? 

Mr.  Bunn :     Only,  yes,  your  Honor.   I  can  make ' 
proof  of  it,  if  necessary. 

The  Court:  You  are  now  requesting  a  stipula- 
tion from  Mr.  Dasteel  that  on  or  about  the  date 
the  letter  bears,  to  wit,  September  7,  1946,  it  was 
sent  in  the  regular  course  of  business  to  Dulien 
Steel  Products,  Inc.,  in  Los  Angeles  and  received 
by  themf 

Mr.  Bunn:     Yes,  your  Honor. 

Mr.  Dasteel:     So  stipulated.   We  received  it. 

The  Court:     Very  well. 

Mr.  Bunn:  Will  you  go  further,  sir?  And  re- 
ceived by  Dulien  prior  to  the  hour  of  the  confer- 
ence which  was  held  on  the  9th  day  of  September, 
which  was  Admission  Day  ? 

Mr.  Dasteel:  I  couldn't  do  that,  because  I  don't 
know. 

Mr.  Bunn :  All  right.  I  will  take  the  stipulation 
as  [419]  far  as  he  gave  it  to  me,  then. 

The  Court:     All  right.    In  evidence.  No.  50. 

Mr.  Diether:    As  to  Dulien  only. 
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The  Court :     As  to  Dulien  only. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Plaintiff's  Exhibit  No. 
50.) 

Mr.  Bunn:  I  offer  and  ask  for  a  stipulation  re- 
garding No.  47,  which  is  a  letter,  the  original  of 
vhich  was  a  letter  signed  by  me,  dated  March  15, 
l947,  directed  to  Dulien,  Matson,  and  the  Citizens 
Bank,  and  reporting  on  Mattoon's  report  of  charges 
iggregating  $6,566.41. 

Mr.  Dasteel:  May  I  suggest,  Mr.  Bunn,  that  in 
reporting  these  letters  you  refer  to  the  name 
^Bunn"  instead  of  to  '^me.''  It  will  be  better  for 
^he  record.  Someone  will  not  know  who  ^'me^'  is 
f  they  read  the  record  later  on. 

Mr.  Bunn :  You  are  correct.  Hereafter  I  will 
:'efer  to  myself  impersonally,  or,  I  will  refer  to 
!^r.  Bunn  impersonally. 

May  I  have  a  stipulation  that  the  original  of  that 
etter  was  mailed  in  due  course  on  or  about  the 
late  it  bears  and  in  due  course  thereafter  received 
)y  each  of  you  ^. 

The  Court:  Referring  to  those  to  whom  it  was 
iddressed  % 

Mr.  Bunn:     Dulien,  Matson,  and  the  Bank. 

Mr.  Diether :     So  stipulated.  [420] 

Mr.  Dasteel :     So  stipulated. 

Mr.  Hubert  Morrow:     So  stipulated. 

Mr.  Bunn:     I  offer  that  as  Plaintiff's  47. 

The  Court:     Admitted.    No.  47  in  evidence. 


522  Citizens  iV.  T.  &  S.  Bank  of  L.  A. 

(Testimony  of  J.  B.  Londono.) 

(The  document  referred  to  was  received  ii 
evidence  and  marked  Plaintiff's  Exhibit  No 
47.) 

Mr.  Bunn :  Now,  No.  48,  dated  April  11,  1947,  ia 
a  copy  of  a  report  from  Gonzalez  &  Blanco  on  bal 
ance  of  $4,579.54,  therein  admitted  to  be  due  anc 
being  paid  by  them  to  the  bank.  The  report  is 
unsigned,  but  the  bank  has  the  original,  I  believe: 
because  my  notes  indicate  that. 

Mr.  Diether:     No,  I  don't  think  we  have  that. 

Mr.  Bunn :  Well,  maybe  that  will  settle  it.  Anc 
with  it  No.  49,  an  original  letter  dated  May  24i 
1947,  to  Mr.  Londono 's  counsel,  Bunn,  by  Mr.  Lee 
Ward,  the  attorney  for  Gonzalez  &  Blanco. 

The  Court :     You  are  offering  these  two  ? 

Mr.  Bunn :     I  will  offer  the  two  together,  then. 

The  Court:  You  offer  them  in  evidence  and  ask 
for  a  stipulation  ? 

Mr.  Bunn:  Yes,  sir.  I  am  offering  them  in  evi-i 
dence  and  asking  for  a  stipulation. 

The  Court:  That  No.  48  is  a  copy  of  a  report' 
sent  by  Gonzalez  &  Blanco  to  whom  *? 

Mr.  Bunn :     To  the  bank  through  me.  [421] 

*       *       -x- 

Mr.  Diether:  Are  you  offering  this  as  bindingi 
on  the  bank  as  to  the  amount  of  wire  that  Gon- 
zales and  Blanco  received  [422]  at  the  dock? 

Jlr.  Bunn:  I  am  not  offering  it  for  that,  but  I 
am  offering  it  to  show  that  the  payment  of  $4,579.54,1 
for  which  you  have  a  credit  shown  on  your  note, 
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was  received  with  this  report  and  how  it  was  cal- 
culated. 

Mr.  Diether :  There  is  no  question  but  what  the 
bank  received  the  sum  Mr.  Bunn  mentioned,  but 
:his  purports  to  show  the  number  of  rolls  and  nirni- 
ber  of  tons  of  wire  Mr.  Gonzalez  received  from 
Matson  under  bill  of  lading  No.  29,  and  I  have  no 
baowledge  of  that,  and  I  don't  wish  to  be  bound 
3y  it. 

Mr.  John  Morrow:  You  are  not  offering  this 
is  against  Matson  ? 

Mr.  Bunn:  I  am  not  offering  it  as  against  any- 
)ody.  I  want  to  have  it  admitted  that  it  was  the 
'eport  made  to  me  as  Mr.  Londono 's  attorney  by 
3-onzalez  &  Blanco. 

The  Court :    By  Gonzalez  &  Blanco  ? 

Mr.  Bunn:     Yes. 

The  Court :  Showing  the  breakdown  of  the  check 
)f  $4,579.54^ 

Mr.  Bunn :     Yes,  sir. 

Mr.  Diether :  What  materiality  has  it  ?  We  will 
tipulate  that  we  received  that  amoimt  of  money 
rom  Gonzalez  &  Blanco  through  you,  and  to  that 
ixtent  only.  We  do  not  care  to  stipulate  any  fur- 
her.  [423] 

The  Court:  No.  48  and  No.  49  will  be  marked 
or  identification.  I  suppose  somebody  will  have 
jonzalez  &  Blanco  in  here  some  day. 

Mr.  Bunn:     Oh,  yes,  sir. 

Mr.  Hubert  Morrow:  There  are  two  separate 
locuments  for  identification? 
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The  Court:  Yes,  for  identification  only,  Nos.  48 
and  49. 

(The  documents  referred  to  were  marked 
Plaintiff's  Exhibits  Nos.  48  and  49  for  identi- 
fication.) 

Q.     (By  Mr.   Bunn) :     Now,  Mr.  Londono,  did 
you  yourself  make  the  payment  of  $3,050  which  isi 
credited  on  the  note  to  the  bank  under  date  of 
August  20,  1946? 

Mr.  Diether:  We  have  already  so  stipulated. 
We  have  already  so  stated. 

Q.     (By  Mr.  Bunn)  :     In  what  manner  did  you  i 
make  that  payment? 

A.     I  paid  by  check  $3,050. 

The  Court:  What  is  the  date  of  that,  and  the 
amount  ? 

Mr.  Bunn:     August  20,  1946. 

The  Witness:  It  was  the  day  they  received  at 
the  bank  the  documents,  the  shipping  documents 
for  112  tons  shipped  to  Cartagena,  August  20th. 

Q.  (By  Mr.  Bunn)  :  I  call  you  attention  to  the 
fact  that  the  credit  on  the  note  indicates  112.75  tons. 
That  is  [424]  1123/4  tons?  A.     Yes. 

The  Court:  What  was  your  question?  Did  he 
pay  that? 

Mr.  Bunn :     I  asked  him  how  he  paid  it. 

The  Court :     All  right.   And  he  paid  it  by  check  ? 

Mr.  Bunn :     Yes,  by  his  check. 

Q.  (By  Mr.  Bunn)  :  Now,  did  you  thereafter, 
after  that  payment  of  $3,050  yourself  pay  anything 
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further    on    this    note    other   than    by    permitting 

the 

The  Court:  Well,  did  you  pay  any  cash  or 
3heck  ? 

Q.  (By  Mr.  Bunn)  :  Did  you  pay  by  cash  or 
3heck  anything  else  on  this  note,  yourself? 

A.    No. 

Q.     How  were  all  the  other  payments  made? 

(The  question  was  interpreted.) 

A.  The  other  payments  by  Gonzalez  &  Blanco 
through  Mr.  Thomas  Bunn  to  the  bank,  I  suppose, 
3y  check. 

Q.    Well,  in  other  words,  you  didn't  pay  it? 

A.    No. 

Q.  They  were  the  proceeds  of  the  sales  of  wire, 
^ere  they?  A.    Yes. 

Q.    Under  the  agreement  of  September  10th? 

Mr.  Diether:  Yes,  certainly,  under  the  agree- 
nent  of  September  10th.  [425] 

Mr.  Bunn:     All  right.    Thank  you,  Mr.  Diether. 

Q.  Mr.  Londono,  do  you  yourself  know  the  dates 
ipon  which  Dulien  removed  any  wire  from  Pier  A 
it  Long  Beach  ?  A.    No. 

Q.  Do  you  yourself  know  exactly  how  much  wire 
Dulien  romoved  from  the  pier?  A.    No. 

The  Court :  Do  you  know  whether  or  not  Dulien 
*emoved  any?  Do  you  know  whether  or  not  Dulien 
removed  any? 
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The  Witness:    No.  [426] 

*  *  -X- 

Mr.  Dasteel :     That  was  my  objection. 

Q.  (By  Mr.  Bunn)  :  Mr.  Londono,  do  you  know 
now  where  there  is  any  of  the  2,000  tons  of  wire 
that 

The  Court:  is  the  subject  of  this  contro- 
versy % 

The  Witness:  Yes.  I  know  Mr.  Bunn  has  four 
coils,  100-pound  coils,  of  that  wire. 

Q.  (By  Mr.  Bunn)  :  And  other  than  that  you 
have  none  of  it — you  or  your  lawyer ;  is  that  right  ? 

A.    No. 

Mr.  Dasteel :  May  I  have  the  last  question  read 
by  the  reporter? 

(Question  read  by  reporter.) 

Mr.  Bunn:     That  is  plain,  isn't  it? 

Mr.  Dasteel:     Too  plain.    I  can't  understand  it., 

Q.  (By  Mr.  Bunn) :  Did  you  participate  in  the 
selection  of  those  four  rolls  of  wire  that  you  say 
your  attorney,  Mr.  Bimn,  has,  from  the  entire  lot 
on  the  pier  at  Long  Beach  ? 

A.    Not  that  I  remember. 

Mr.  Bunn :  Will  you  read  that  question  to  him, 
please  ? 

(Question  and  answer  read  by  reporter.) 

Q.  (By  Mr.   Bunn)  :    Were  you  present  when 
those  four  rolls  were  designated  for  removal  fromi 
the  dock?  [427] 
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Mr.  Dasteel:  Just  a  moment,  please.  Your 
Honor,  he  has  already  answered  the  question,  and 
didn't  remember. 

Mr.  Diether:     Didn't  participate. 

Mr.  Dasteel  Didn't  participate  and  didn't  re- 
member. 

The  Court :  Objection  overruled.  He  asked  if  he 
was  present.  You  can  be  present  at  a  riot  or  even 
at  a  murder  without  participating. 

Q.  (By  Mr.  Bunn) :  Do  you  understand  the 
question  *? 

A.    Yes.  All  I  remember  is  why  I  asked  to  Kop- 

pel    to    have    four    coils (through    interpreter) 

four  coils  that  would  represent  the  whole  pile  of 
the  wire. 

Mr.  Diether :     What  was  that  last  part? 

(The  answer  was  read.) 

The  Court:     That  is,  the  various  conditions? 

The  Witness :     Yes,  your  Honor. 

Mr.  Diether;  Mr.  Bunn,  may  we  find  out  what 
day  that  was? 

Q.  (By  Mr.  Bunn)  :  Do  you  remember  when  it 
was  that  you  instructed  that  four  rolls  of  wire  be 
taken  out  of  the  lot, — representative  rolls? 

A.    No,  I  can't  remember. 

Q.  Well,  do  you  remember  when  it  was  in  rela- 
tion to  any  of  the  other  things  that  you  have  testi- 
fied to?  That  is,  do  you  remember  who  else  was 
with  you  when  you  gave  that  instruction?   Do  you 
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understand  ?  Mr.  Diether  wants  to  know  [428]  when 

these  four  rolls  were  pulled  out,  I  suppose. 

A.  It  was  from  the  Pier  A-1,  Long  Beach.  You, 
Mr.  Bunn,  were  present.  Mr.  Arturo  Rendon  was 
present.  But  I  don't  know  who  in  person  taken  the 
rolls  from  the  pile. 

Q.  Oh,  I  see.  We  are  not  asking  you  about  the 
transportation  of  the  rolls  from  the  pier  to  any 
place  of  storage.  I  am  asking  you  about  the  deter- 
mination— do  you  understand — the  determination  of 
the  identity  of  those  four  rolls  ? 

Mr.  Hubert  Morrow:  I  don't  understand  the 
question. 

The  Court:  I  don't  know.  What  are  you  trying 
to  find  ouf?  Do  you  want  him  to  tell  that  he  told 
Koppel  to  take  the  wire?  He  said  he  met  Koppel 
around  August  23rd,  or  something  like  that. 

Q.  (By  Mr.  Bunn)  :  Where  was  the  instruction 
given?  Where  were  you  when  the  instruction  was 
given?  You  said  a  moment  ago  that  Mr.  Bunn  was 
present.  Where  was  that? 

A.     At  the  dock. 

Q.  Did  you  hear  any  conversation  at  that  time 
about  the  selection  of  four  rolls  ? 

A.  All  I  remember  is  I  said  Koppel  to  take  four 
coils  or  several  coils  representing  the  general  qual- 
ity and  the  general 

The  Court :    Do  you  know  when  the  date  was  ? 

Mr.  Bunn:  I  don't  know  the  date.  I  know  the 
circumstances.  [429] 

The  Court :     If  you  know,  go  ahead  and  lead  him 
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)n  it.   I  don't  see  how  anyone  can  be  harmed.   You 

?^ere  trying  to  fix  a  date. 

Q.  (By  Mr.  Bunn)  :  Was  it  not  in  the  latter 
part  of  August,  Mr.  Londono  % 

Mr.  Diether:     1946? 

Mr.  Bunn :     Of  '46,  of  course. 

The  Witness:  It  was  in  August  or  September, 
L946. 

Q.  (By  Mr.  Bunn)  :  Did  you  hear  any  more  of 
;he  persons  you  have  mentioned,  Mr.  Koppel  or  me, 
say,  ''Take  that  roll'  and  'Hhis  roll,"  and  ''this 
-oil,"  and  "this  roll"? 

A.     Not  that  I  remember. 

Q.  Did  you  designate  anything  more  than  that 
;hey  should  be  representative?  A.    Yes. 

Q.     What  did  you  say  ? 

A.     I  said  that  I  wanted  not  any  particular  coil, 

)ut  just  samples  that (through  interpreter)  that 

eould  represent  the  general  quality  of  the  wire. 

^       -x-       * 

Q.  (By  Mr.  Bunn)  :  Did  you  say  whether  the 
'oils  should  be  all  black  or  all  galvanized? 

The  Court:  He  has  answered  the  question.  He 
jaid  he  wanted  a  sample  of  different  kinds  of  wire 
md  different  qualities. 

The  Witness :     Yes,  your  Honor. 

The  Court :     Is  that  what  it  was  ? 

The  Witness:     Yes. 

Q.  (By  Mr.  Bunn)  :  Now^,  Mr.  Londono,  do  you 
mow  what  was  the  fair  market  value  in  Los  Ange- 
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les  of  good  galvanized  wire  of  the  description  as  td 
location  of  barbs  which  is  contained  in  the  salei 
order  that  you  signed  to  Dulien  ^ 

Mr.  Diether:  May  I  have  the  question  read,, 
please  ? 

(Question  read  by  reporter.) 

Mr.  Dasteel:  Your  Honor  please,  I  object  to 
that.  The  witness  has  not  qualified  himself  as  an 
expert  on  the  price  and  sales  and  merchandising  of: 
barbed  wire.  It  is  sold  in  many  quantities  and  un- 
der many  conditions;  new,  unused,  used.  It  would: 
take  an  expert  to  testify  as  to  the  market  value. 

Mr.  John  Morrow:  The  defendant  Matson  ob- 
jects as  no  [431]  sufficient  foundation  laid.  The; 
witness  testified  that  he  tried  to  buy  wire  at  abouti 
that  time  and  none  was  available. 

Mr.  Laven:     I  join  in  the  same  objection. 

Mr.  Diether:  I  join  in  all  of  the  objections  thati 
have  been  made. 

The  Court:     And  on  the  general  gromid  that  the 
court  hasn't  any  jurisdiction?   Nobody  has  brought i 
that  up  except  the  government.    They  always  deny 
it. 

Mr.  Dasteel:     Has  the  court  jurisdiction  over  it? 

The  Court:     I  don't  know  what  it  is  doing  here. 
I  couldn't  understand  your  question.    I  was  trying: 
to  follow  it. 

Mr.  Bunn:     I  shall  apologize  always  for  that. 

The  Court:     It  was  something  in  relation  to  the 
price  of  wire,  with  the  nmnber  and  kind  of  barbs. 
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Mr.  Bunn :  I  was  referring  to  the  description  in 
the  sale  order.  I  think  if  the  reporter  will  read  my 
question,  I  believe  it  is  clear.  But  if  it  doesn't 
appear  to  be  so,  I  will  work  it  over. 

The  Court:  The  sale  order  gives  the  specifica- 
tions, and  I  think  you  had  better  include  it  in  your 
question.  It  was  just  generally  this,  as  to  whether 
or  not  the  witness  knew  during  the  period 

(The  question  was  re-read  by  the  reporter.) 

The  Court :     It  is  indefinite  as  to  time.  [432] 

Mr.  Bunn :     I  will  ref rame  it. 

Q.  Do  you  know  what  was  the  fair  market  value 
3n  July  29th  and  in  the  month  of  August,  1946,  of 
galvanized  barbed  wire,  12  and  12%  gauge,  2  strand 
ivith  four  point  barbs  spaced  at  3  inch  and  4  inch 
intervals^  [433] 

Mr.  Dasteel:     The  same  objection,  your  Honor. 

Mr.  Diether:  Object  to  that  as  incompetent,  ir- 
^•elevant  and  immaterial,  and  no  proper  foundation. 

Mr.  Bunn :     In  Los  Angeles,  I  should  say. 

Mr.  Diether :  And  this  witness  is  not  qualified  or 
shown  to  be  an  expert  in  the  evaluation  of  barbed 
ivire.  Also,  on  the  further  ground  that  the  question 
s  directed  to  a  particular  type  of  wire,  which  is 
lot  the  type  of  wire  which  is  specified  in  the  con- 
tract. 

The  Court :    That  is  what  it  says  here. 

Mr.  Diether:  ''As  purchased  by  the  seller  from 
:he  Department  of  Interior." 

Mr.  Laven:     Unused. 
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Mr.  Diether;     Unused. 

The  Court:  It  doesn't  say  that  under  the  head- 
ing ^^Specifications." 

Mr.  Diether :     You  mean  ' '  Unused ' '  ? 

The  Court:  jSTo.  Under  the  heading  ^^Specifica- 
tions," it  says:  '^12  and  12%  gauge  2  strand  with 
four  point  barbs  spaced  at  3  inch  and  4  inch  inter- 
vals." 

Mr.  Diether :  But  you  must  read  a  sales  order  of  I 
that  kind  from  all  four  corners.  You  can't  pick  outi 
just  one  particular  item. 

The  Court :     Let's  hear  your  objection. 

Mr.  John  Morrow:  It  seems  to  me  the  question 
should  [434]  incorporate  the  exact  words  of  the: 
sales  order,  and  perhaps  Mr.  Diether  pointed  that  I 
out.  I  think  it  should  include  all  of  it.  I  don't  I 
mean  the  whole  sales  order,  but  the  description  of 
the  commodity. 

The  Court:  I  think  the  objection  is  good,  in  that 
insofar  as  the  question  does  not  include  the  word 
^*  Unused." 

Mr.  Bunn:  I  will  incorporate  the  word  ^'Un- 
used" in  the  expansion  of  the  question,  your  Honor. 

Mr.  Diether:  And,  further,  there  is  nothing 
about  rejection. 

The  Court :  ^^  Unused  government  surplus  barbed 
wire,  12  and  12%  gauge,"  and  so  forth. 

Mr.  Bunn:  I  will  accept  the  correction  to  the 
question. 

The  Court:  The  question  now  is:  Whether  or 
not  you  knew  on  July  29th,  or  the  latter  part  of 
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July  and  the  month  of  August,  1946,  the  fair  market 
price  in  Los  Angeles  of  unused  government  surplus 
barbed  wire,  12  and  121/2  gauge,  two  strand  with 
four  point  barbs  spaced  at  3  inch  and  4  inch  inter- 
vals? 

Mr.  Diether:     May  I  have  an  objection,  please? 

Mr.  Hubert  Morrow:  We  object.  It  is  not  what 
he  knew  on  that  date,  but  whether  he  knew  the 
value  on  that  date. 

The  Court :  I  thought  I  said :  Did  you  know  the 
fair  market  value. 

Mr.  Hubert  Morrow :  You  proceeded  on  whether 
tie  knew  on  [435]  that  date  the  fair  market  value. 

Mr.  Bunn:  My  question  is  what  the  market 
value  then  was  of  barbed  wire  in  Los  Angeles. 

The  Court :     I  though  I  said  that. 

Mr.  Bunn :     I  thought  so,  too. 

Mr.  Diether:  There  is  nothing  to  show  he  is  an 
expert. 

The  Court :  How  much  qualification  does  it  take 
to  be  a  barbed  wire  expert  ? 

Mr.  Dasteel:  More  than  appears  to  the  naked 
ear  or  eye,  your  Honor,  as  will  be  determined  from 
the  evidence  in  this  record. 

The  Court :  I  think  he  is  qualified  to  express  his 
opinion.  The  question  now  is  whether  or  not  he 
knows  it  and  that  calls  for  a  ^^Yes"  or  '*No" 
answer. 

The  Witness:     Yes,  sir. 

Mr.  Diether :     Just  a  moment. 

The  Court:     The  objection  is  overruled. 

Mr.  Diether:    Will  it  be  understood  that  on  this 
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line  of  testimony  as  to  the  fair  market  value  of 
barbed  wire  that  it  all  goes  in  subject  to  my  ob- 
jection'? 

Mr.  Dasteel:     And  my  objection. 

The  Court :     And  Matson,  also  % 

Mr.  Laven :     We  join  in  that. 

Mr.  John  Morrow :     We  join  in  that. 

Mr.  Bunn :  I  wish  I  could  join  somebody  in  some- 
thing. [436] 

Mr.  Dasteel :  Would  your  Honor  entertain  a  pro- 
posal to  question  the  witness  on  voir  dire  1 

The  Court :     I  think  Mr.  Bunn  did  that. 

Mr.  Dasteel :     Not  to  my  satisfaction. 

The  Court :  I  think  he  has  laid  a  sufficient  foun- 
dation for  this  witness  to  be  able  to  answer  that 
question,  whether  or  not  he  knows.  The  objections 
are  overruled  and  you  may  answer  the  question 
'^  Yes"  or  ^^No."  Do  you  know  what  it  is,  now? 

Mr.  Diether :     Then,  you  mean  % 

The  Court :  Do  you  know  now  what  my  question 
is  or  what  Mr.  Bunn's  question  is'? 

The  Witness :    Yes.  I  knew  because  I  was 

The  Court :     No,  just  answer  ' '  Yes  "  or  ^  ^  No. ' ' 

The  Witness :    Yes. 

Q.  (By  Mr.  Bunn)  :  Now,  what  was  the  fair 
market  value  in  Los  Angeles  at  that  time? 

The  Court:  Of  unused  government  surplus 
barbed  wire,  12  and  12%  gauge,  2  strand  with  four 
point  barbs  spaced  at  3  and  4  inch  intervals 

Mr.  Diether :     May  I  make  an  inquiry  of  you  ? 

The  Court :     in  ton  lots  ? 
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The  Witness :     When  I  say— 


The  Court:     Just  a  moment.   He  wants  to  object. 

Mr.  Diether:  Is  your  Honor  overruling  the  ob- 
jection on  [437]  the  ground  that  this  witness  was  an 
owner  of  the  wire  and,  therefore,  permitted  to  ex- 
press an  opinion  as  to  its  value,  or,  are  you  per- 
mitting it  on  the  ground  he  is  an  expert  and  there- 
fore qualified  to  express  his  opinion? 

The  Court :  I  am  overruling  the  objections  on  the 
ground  that  the  evidence  sufficiently  shows  he  is  in  a 
position  to  express  an  opinion  on  either  or  both 
grounds.  In  other  words,  a  man  can  be  an  expert, 
but  he  doesn't  have  to  be  the  best  expert  in  the  world 
to  express  an  opinion,  or  whether  or  not  he  may  have 
an  opinion. 

Mr.  Hubert  Morrow:  We  are  renewing  our  ob- 
jection to  this  question;  the  same  objection  as  made 
to  the  previous  question. 

The  Court:     I  understand. 

Mr.  Dasteel :     We  join  in  that. 

The  Court:  The  record  shows  everybody  objects 
3n  the  grounds  heretofore  assigned.  All  objections 
are  overruled.  Now,  you  may  answer  the  question. 

The  Witness:  Yes.  May  I  explain  through  the 
interpreter  % 

The  Court:     All  right. 

Mr.  Bunn:  I  think  I  will  have  to  suggest  that 
tie  let  the  interpreter  interpret  piecemeal  as  he  goes 
along  rather  than  saying  quite  so  much. 

The  Interpreter:  I  can  interpret  the  whole — all 
the  phrases  [438]  that  Mr.  Londono  has  spoken. 
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The  Court :  Have  you  finished  your  colloquy  with 
the  interpreter  ? 

The  Witness:     Yes,  your  Honor. 

The  Court :     Proceed. 

The  Witness  (through  interpreter)  :  I  am  not 
able  to  determine  the  price  of  wire  as  purchased 
by  the  government,  but  I  could  tell  what  the  price 
is,  the  approximate  price  at  which  was  offered  wire 
as  was  described — I  didn't  get  all  the  specifications — 
by  12  and  121^  gauge. 

The  Court:  Four  point  barbs  at  3  and  4  inch 
intervals. 

The  Interpreter :     2  strands,  and  so  forth. 

The  Court :     That  is  not  galvanized  "I 

The  Witness :     Galvanized  and  black. 

Mr.  Diether:  I  will  move  to  strike  the  answer 
as  not  responsive  because  you  asked  for  the  value 
of  the  wire. 

The  Court:  He  hasn't  answered  it  yet.  He 
hasn't  gotten  around  to  the  price.  He  is  coming  up 
to  that. 

Q.  (By  Mr.  Bunn) :  Now,  what  was  the  fair 
market  value  in  Los  Angeles  at  that  time  of  such 
galvanized  wire,  in  good  condition  and  free  from 
rust 

The  Court :     In  ton  lots. 

Q.     (By  Mr.  Bunn)  :     in  ton  lots? 

Mr.  Hubert  Morrow:  I  understood  the  objection 
we  made  to  the  basic  question  goes  to  all  these  ques- 
tions without  our  [439]  interrupting. 

The  Court:     Surely.    It  will  be  deemed  that  the 
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objections  of  all  parties  will  go  to  the  entire  line  of 

interrogation  on  the  grounds  heretofore  assigned. 

Mr.  Diether :  May  I  point  out  that  this  question 
is  galvanized  wire,  and  the  contract  specifies  certain 
kinds  of  wire. 

Mr.  John  Morrow:  Furthermore,  the  last  ques- 
tion says  ^^good  wire,"  and  the  contract  doesn't  say 
anything  about  good  wire. 

Mr.  Bunn :     There  is  an  implied  warranty. 

Mr.  Diether:     Oh,  no. 

Mr.  Dasteel:     No. 

Mr.  Bunn :     There  was  a  special  warranty. 

The  Court :  If  we  don't  have  recesses  every  hour, 
everybody  gets  into  an  argument. 

(A  short  recess  was  taken.) 

The  Court:     Proceed. 

Q.  (By  Mr.  Bunn) :  Now,  Mr.  Londono,  do  you 
now  remember  the  question  ? 

Mr.  Bunn:  Will  you  read  the  last  question, 
please "? 

Mr.  Laven:  Just  a  moment.  I  would  like  to  in- 
terpose an  objection  at  this  time,  your  Honor,  that 
the  O.P.A.  price  set  at  that  time  was  the  fair 
market  value,  and  that  it  could  not  be  sold  for  any 
more  than  that,  and  that  in  Los  Angeles  the  [440] 
7alue  of  wire  at  that  time  was  $61.70  a  ton.  There- 
fore, any  price  above  that  would  not  be  competent 
evidence  here,  and  I  object  to  it  upon  that  ground. 

Mr.  Hubert  Morrow:  Counsel  will  bear  in  mind 
that  we  made  certain  objections  to  this  question.  One 
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was  that  the  question  embodies  the  use  of  the  word 
**good,"  and  we  incorporated  the  objections  made  to 
the  prior  question. 

Mr.  Bunn :  I  said  ''in  good  condition."  The  ques- 
tion says,  ''in  good  condition." 

Mr.  Dasteel:  Where  in  the  sales  order  is  there 
reference  made  to  '^good  condition"? 

Mr.  Diether:  May  I  add  to  the  objection  of  Mr. 
Morrow  and  Mr.  Dasteel  the  further  fact  that  coun- 
sel is  attempting  to  elicit  the  value  of  galvanized 
wire. 

The  Court:  And  some  of  it  was  galvanized  wire 
and  some  was  black. 

Mr.  Diether :  If  you  will  recall  the  testimony  of* 
the  witness,  where  he  said  that  Mr.  Stanley  and  Mr. 
Grinstein  asked  he  take  the  whole  lot,  and  they  wouldl 
not  sell  him  galvanized  wire  separately,  as  Mr. 
Londono  suggested,  and  so  we  say  that  the  price! 
should  be  elicited  on  the  basis  on  which  the  mer- 
chandise is  described  in  the  sales  order. 

The  Court:  What  is  the  name  of  that  case  on 
which  you  based  your  objection?  It  just  came  down. 

Mr.  Laven:     I  can't  call  it  just  at  this  moment. 

The  Court :  Bring  me  the  latest  Supreme  Court 
decisions  and  the  little  brown  book.  It  is  on  my  desk. 

I  think  you  would  be  justified  in  eliciting  this 
witness'  opinion  as  to  the  value  of  unused  govern- 
ment surplus  barbed  wire,  with  the  specifications  of 
apparent  good  order  and  condition,  or  good  order 
and  condition. 
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Mr.  Bunn:  I  will  incorporate  into  my  question 
ihe  descriptive  language. 

The  Court:  Then  why  don't  you  just  frame  your 
question  completely  now. 

Q.  (By  Mr.  Bunn)  :  Mr.  Londono,  what  was  the 
■air  market  value  in  Los  Angeles  on  the  29th 

The  Court:  When  you  say  ^'What  was  the  fair 
narket  value,''  you  are  asking  for  his  opinion? 

Mr.  Bunn :     Oh,  yes. 

Q.     on  July  29th,  and  throughout  the  month 

)f  August,  1946,  for  unused  government  surplus 
)arbed  wire,  12  and  121/^  gauge,  2  strand  with  four 
3oint  barbs  spaced  ^t  3  inch  and  4  inch  intervals, 
galvanized,  in  apaprent  good  order  and  condition? 

Mr.  John  Morrow:  We  have  the  further  objec- 
iion  that  there  is  no  specification  in  the  sales  order 
)f  ^^ apparent  good  order  and  condition,"  as  well  as 
ill  the  objections  heretofore  made. 

Mr.  Dasteel:  I  would  like  to  emphasize  Mr. 
3iether's  [442]  objection  to  this  point,  that  this 
vas  sold  as  a  package  job,  both  the  galvanized  and 
)lack  cut.  There  was  no  difference  at  all  between 
;he  price,  no  differential.  The  price  on  both  black 
md  galvanized  was  the  same.  It  was  a  package  deal. 

The  Court:  Your  question  included  ''in  ton 
ots"? 

Mr.  Bunn:  I  failed  to  say  it.  I  will  add:  in  ton 
ots. 

The  Court:  All  the  objections  are  overruled,  ex- 
cept Mr.  Laven's,  which  I  will  rule  on  shortly,  after 
[  read  this  decision  handed  down  March  27th,  and 
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which,  when  I  read  it  for  the  first  time,  I  put  ai 

great  big  question  mark  on  it.  I 

Mr.  Dasteel:  Before  you  rule  on  Mr.  Laven's 
objection,  I  don't  understand  his  objection  clearly. 
I  would  like  to  hear  it. 

The  Court:  Just  a  moment.  Here  is  the  case  of 
United  States  v.  Commodities  Trading  Corp.,  and 
others.  This  was  a  suit  against  the  government  to 
recover  in  the  Court  of  Claims  just  compensation 
for  760,000  pounds  of  whole  black  pepper,  requisi- 
tioned by  the  War  Department. 

Mr.  Hubert  Morrow:  That  is  the  case  in  which 
Justice  Frankfurter  dissents,  I  believe. 

The  Court :  I  thought  he  dissented  in  every  opin- 
ion he  didn't  write. 

Mr.  Hubert  Morrow :     Not  quite.  [443] 

The  Court :     He  dissented  in  part. 

Mr.  Hubert  Morrow:  It  turned  upon  the  cri-i 
terion  that  the  buying  of  the  pepper  took  place  over  i 
a  period  of  time. 

The  Court:  That's  right.  The  majority  opinion: 
was  written  by  Justice  Black,  and  held  that  what  wasi 
described  as  a  retention  value  could  not  be  taken': 
into  consideration. 

Mr.  Hubert  Morrow :  Justice  Frankfurter  said  it 
should  have  been  given  consideration. 

The  Court:     I  do  not  think  that  the  decision  ini 
this  case,  United   States  v.   Commodities   Trading 
Corporation,  is  controlling  in  this  instance.    The 
question  here  was  solely  what  was  the  measure  of 
just   compensation   as  against   the   government   of 
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the  United  States  seizing  a  necessary  product  in  war 
time.  The  government's  objection  is  overruled.  All 
objections  are  overruled. 

Mr.  Diether :  May  I  ask  Mr.  Laven  what  the  basis 
for  his  statement  is  that  the  O.P.A.  price  was 
$71.60^ 

Mr.  Laven:  No,  $61.70  a  ton.  There  was  some 
correspondence  and  some  conversations  between  Mr. 
Bunn  and  Mr.  Banning,  and  Mr.  Bunn's  report  of 
his  call  to  Washington,  to  the  Metals  Price  Branch 
of  the  O.P.A.,  which  must  approve  the  sales  price 
of  the  imports,  and  that  it  was  considered. 

The  Court :     Of  exports  or  imports  '^ 

Mr.  Laven :     Of  imports. 

The  Court :     This  is  not  an  import.  [444] 

Mr.  Laven:  They  said  under  the  ruling  that 
shipments  from  Honolulu  were  imports,  according 
to  the  O.P.A.  regulations,  and  that  they  had  an 
opportunity  to  sell  it,  I  believe,  in  this  country, 
or  in  the  United  States  for  that  price,  but  because 
Mr.  Londono  wanted  to  transship  it  to  South 
America,  they  refused  to  sell  it  for  the  $61.70 
price,  the  wholesale  price  in  this  area  at  that  time. 

Mr.  Bunn:  I  don't  understand.  I  don't  under- 
stand the  last  part  of  that  statement.  That  does  not 
click  with  me,  if  you  are  quoting  me  on  that. 

The  Court :  No,  I  understood  he  was  quoting  Mr. 
Somebody,  in  Washington. 

Mr.  Laven :  Mr.  Banning  of  Matson,  with  whom 
Mr.  Bunn  conferred,  or  who  reported  to  Mr.  Ban- 
ning his  findings  relative  to  inquiry  in  Washington, 
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and  Mr.  Biuin  refused  to  jDermit  it  to  be  sold,  I 

believe,  to  Sugarman  in  San  Francisco,  who  made 

an  offer  of  something  like  $71  a  ton  until  they  got 

the  approval  of  the  Metals  Price  Board  in  Wash- 

ingtoiu 

That    was    a    sale    in    the    United 

That  was  a  sale  in  the  United  States. 
Xot  for  transshipment? 
Xot  for  transshipment,  your  Honor. 
Is  that  any  indication  of  any  offer? 
The  objection  is  overruled. 
If  there  is  any  O.P.A.  ceiling  on 
this  sale  [445]  of  the  wire  in  the  United  States,  I 
wish  also  to  object  to  the  testimony  on  the  ground 
it  is  contrary  to  the  O.P.A.  price. 

The  Court:     The  objection  is  overruled. 
Mr.  Bunn:     Xow,  may  the  witness  be  put  the 
question  as  last  given  by  me  and  amplified  once, 
I  think,  at  the  court's  suggestion. 

(The  question  referred  to  was  read  as  fol- 
lows: *^Q.  Mr.  Londono,  what  was  the  fair 
market  value  in  Los  Angeles  on  the  29th — on 
July  29th  and  throughout  the  month  of  August, 
1946,  for  unused  government  surplus  barbed 
wire,  12  and  1214  gauge,  2  strand  with  four 
point  barbs  spaced  at  3  inch  and  4  inch  in- 
tervals, galvanized,  in  apparent  good  order 
and  condition,  lq  ton  lots?") 

The  Court:     One  more  element. 
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Mr.  Bunn:    Thank  you. 

The  Court :     for  transshipment. 

Q.     (By  Mr.  Bunn)  :     for  transshipment  out 

of  the  country?  [446] 

Mr.  O'Malley:  Objected  to  as  indefinite  and  un- 
certain. Shipment  to  where  ? 

Mr.  Bunn :     Out  of  the  country. 

The  Court:     To  South  America. 

Mr.  Bunn:     To  Colombia. 

The  Court :     All  right.  To  Colombia. 

The  Witness:  It  was  between  $160  per  ton  and 
$180  per  ton,  because  for  good  wire,  galvanized  wire 
— I  can't  say  government  wire,  but  I  say  galvanized 
wire,  twice,  gauge  12,  four  point  at  4  inch,  and  I 
had  offers  at  that  time  for  that  price,  and  I  knew 
that  Gonzalez  &  Blanco  sold  wire  for  that  price 
in  Los  Angeles  for  transshipment  to  Mexico. 

Mr.  Laven:  I  object  to  the  last  part  of  the  an- 
swer as  to  what  Gonzalez  &  Blanco  did. 

Mr.  Bunn:  It  is  a  part  of  the  foundation  for 
his  narration  of  the  value. 

Mr.  Laven :     And  it  is  not  responsive. 

The  Court:  No,  it  isn't  responsive,  but  some- 
body is  going  to  take  him  on  cross-examination  and 
get  onto  that,  and  then  he  is  going  to  say  the  same 
thing.   The  motion  to  strike  is  denied. 

Mr.  Hubert  Morrow:  May  I  ask  to  hear  the 
answer  read? 

The  Court:  Well,  the  long  and  short  of  it  was 
that  it  was  between  $160  and  $180  a  ton. 

Mr.  Hubert  Morrow:     I  know  that  is  the  long 
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and  short  of  [447]  it,  but  it  is  in  between  I  am 

interested  in. 

(The  answer  referred  to  was  read.) 

Mr.  Hubert  Morrow:  Your  Honor,  it  seems  to 
me  that  the  answer  is  not  directed  to  the  question. 
It  has  eliminated  one  of  the  elements  of  the  ques- 
tion. He  said  he  can't  say  as  to  government  surplus 
wire. 

The  Court:  He  has,  however,  included  the  two- 
strand,  12-gauge,  4  barbs  spaced  at  three  and  four- 
inch  intervals,  which  makes  it  sufficiently  certain 
to  allow  him  to  answer. 

Mr.  Diether:  He  referred  to  the  fact  that  Gon- 
zalez &  Blanco  were  selling  wire  in  Mexico.  That, 
I  think,  is  not  responsive,  and  is  also  hearsay  on 
his  part,  and  I  think  it  should  be  stricken. 

The  Court:  It  is  hearsay,  but  as  I  indicated  to 
Mr.  Morrow,  somebody  will  take  him  on  cross- 
examination  and  out  it  will  come.  If  you  want  it 
out,  I  will  strike  it.  Do  you  want  it  out? 

Mr.  Diether:     Please. 

The  Court:  All  right.  It  is  just  more  words  in 
your  transcript. 

Mr.  Bunn:  You  only  struck  out  a  part,  your 
Honor? 

The  Court:  The  part  where  he  said  that  Gon- 
zalez and  Blanco  shipped  some  to  Mexico,  and  so 
forth. 

Q.  (By  Mr.  Bunn) :  Now,  Mr.  Londono,  do 
you  know,  or  I  believe  the  court  said  to  fix  it  as 
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an  opinion — what  is  [448]  your  opinion  as  to  what 
was  the  fair  market  value  in  Los  Angeles  on  July 
29th  and  throughout  the  month  of  August,  1946, 
of  unused  government  surplus  barbed  wire,  12  and 
121/2-inch,  two-strand  with  4  point  barbs  spaced 
at  three-inch  and  four-inch  intervals,  black,  in  ap- 
parent good  order  and  condition,  in  ton  lots 

The  Court :     For 

I    Q.     (By  Mr.  Bunn) :    for  transshipment  out 

of  this  country 

The  Court:     To 


;    Q.     (By  Mr.  Bunn) :    to  South  America  % 

Mr.  Diether:  Object  under  all  of  the  grounds 
heretofore  stated. 

'  The  Court:  It  will  be  deemed  all  objections 
heretofore  made  by  anybody  are  taken  on  behalf  of 
them  to  the  entire  line  of  questioning. 

The  Witness:  I  had  no  offer  from  Colombia  at 
that  time  for  black  wire.  I  knew  by  Gonzalez  & 
Blanco 

The  Court:  Not  how  you  know.  Just  what  it 
was.  Did  you  have  an  opinion  as  to  the  value  ? 

The  Witness:  Yes.  It  was  between  $120  per 
ton  and  $140  per  ton. 

The  Court:  All  right.  Of  course,  in  the  matter 
of  forming  an  opinion  a  man  can  ask  questions. 
That  is  the  way  the  most  of  them  get  their  opinions 
—the  experts.  [449] 

Q.  (By  Mr.  Bunn) :  Now,  Mr.  Londono,  do  you 
know,  or,  do  you  have  an  opinion  as  to  w^hat  was 
the  value   of  unused   government   surplus    barbed 
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wire,  12  and  12%-gauge,  two-strand  with  4  poini 
barbs  spaced  at  three  and  four-inch  intervals,  in 
apparent  good  condition  in  ton  lots  in  Colombia  in 
the  month  of  August,  1946?  A.    No. 

Mr.  Diether:  Just  a  moment.  His  testimony  is 
that  he  wasn't  in  Colombia  at  that  time.  He  was 
in  this  country. 

The  Court:  He  still  might  be  able  to  give  an 
opinion  as  to  the  value  of  it.  He  was  in  the  export 
business  in  Colombia.  But  his  answer  is  '^No."  Do 
you  want  his  answer 

The  Witness:     I  have  not  completed  my  answer. 

The  Court:    You  haven't  completed  it? 

The  Witness:  I  didn't  know  the  price  in  Co- 
lombia. 

Mr.  Bunn :     I  beg  your  pardon  ? 

The  Witness  (Through  interpreter) :  I  didn't 
know  the  price  in  Colombia.  I  knew  the  price  at 
which  merchants  in  Colombia  were  willing  to  buy 
the  wire. 

Mr.  Bunn:     That  is  the  value. 

The  Court:  I  don't  know,  but  it  is  a  sufficient 
factor  for  him  to  express  an  opinion. 

Q.  (By  Mr.  Bunn)  :  All  right.  What  was  that 
price? 

A.  It  was  between  $160  per  ton  and  $180  per  ton 
for  galvanized  wire.  [450] 

The  Court :     And  how  much  for  black  ? 

The  Witness:  I  had  not  offer  for  black,  your 
Honor. 

Q.     (By  Mr.   Bunn) :     Just   a  moment,   please,' 
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dr.    Mr.  Londono,  I   call  your  attention  to  your 

mswers  to  certain  interrogatories  propounded  to 

f^ou  by  the  Citizens  Bank,  and  answered  and  signed 

3y  you  in  Colombia,  and  on  file  here  in  this  [451] 

3ase. 

The  Court:  What  date  were  they  filed?  Do  you 
recall,  Mr.  Bunn? 

Mr.  Bunn:  I  am  sorry,  my  copy  doesn't  show 
:he  date  of  the  filing.  But  I  have  a  copy  of  it  here, 
[t  was  before  the  bank's  answer  was  filed.  They 
^ere  dated  December  10,  1947,  and  his  answers  were 
iated  in  Colombia,  so  it  was  probably  two  weeks 
;hereafter. 

The  Court :  I  have  it ;  filed  December  30th.  Now, 
^hich  one  is  it  ? 

Q.  (By  Mr.  Bunn)  :  I  call  your  attention  to 
;he  fact  that  in  one  of  those  answers  on  page  14, 
;he  answer  to  question  24,  you  show  4.9  tons  of 
vire  as  having  been  lost  account  of.  Do  you  under- 
;tand  me  ? 

May  I  show  the  witness  a  copy  of  his  answer? 

The  Court:     Surely. 

Q.  (By  Mr.  Bunn)  :  I  show  you  a  copy  of  your 
mswer  to  the  bank's  interrogatory  No.  24. 

A.    Yes. 

Q.  And  call  your  attention  to  the  statement 
herein  contained  over  your  signature  that  4.9  tons 
vere  lost  account  of.  A.    Yes. 

Q.  Will  you  explain  that?  That  is,  is  that  in- 
cluded in  the  81  tons  you  say  the  shipment  was 
jhort?  A.     No,  it  is  out  of  that  81  tons.  [452] 
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Q.     When  was  that  determined,  do  you  know "? 

A.  By  your  records,  by  Mr.  Bunn's  records, 
after  Gonzalez  &  Blanco  take  the  wire. 

Q.  You  mean  on  the  final  wind-up  or  disposition 
of  the  last  of  the  wire  %  A.    Yes. 

Q.    Do  you  know  what  became  of  that  4.9  tons  ? 

A.    No. 

Q.  Do  you  know  that  it  ever  existed  in  this 
shipment  ? 

Mr.  Hubert  Morrow:     Which  shipment? 

Mr.  Bunn:  The  shipment  on  the  '^  White  Squall'' 
from  Honolulu. 

(The  question  was  interpreted.) 

The  Witness:     No,  I  don't  know. 

The  Court:    He  says  he  doesn't  know. 

Mr.  Diether:  What  record  is  the  witness  refer- 
ring to?  He  says,  ^^Mr.  Bunn's  records." 

Q.  (By  Mr.  Bunn)  :  Mr.  Diether  wants  to  know 
what  records  you  are  referring  to  when  you  say 
''Mr.  Bunn's  records"? 

A.  I  call  records  the  shipping  documents  on  the 
shipment  to  Colombia  and  the  record  of  the  sales 
to  Gonzalez  and  Blanco.  [453] 

*     *     * 

April  25,  1950. 

Mr.  Dasteel:  I  believe  counsel  said  that  he 
wished  to  offer  some  wire  in  evidence,  some  exhibits, 
and  it  should  be  on  direct  examination  while  the 
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witness  is  on  the  stand.   I  think  he  should  complete 

his  direct  examination. 

Mr.  Bunn:  I  can't  offer  the  wire  in  evidence 
this  morning  because  Mr.  Londono  himself  cannot 
under  oath  trace  that  wire  from  the  dock  to  this 
courtroom. 

Mr.  Hubert  Morrow:  Cannot  it  be  put  in  for 
identification  and  let  him  testify  to  it,  subject  to  a 
motion  to  strike? 

Mr.  Bunn :     I  am  very  happy  to  do  so. 

Mr.  Laven:  If  the  court  please,  I  would  like  to 
make  a  request.  Before  these  exhibits  are  offered, 
either  for  identification  or  otherwise,  so  there 
wouldn't  be  any  question  about  it,  we  would  like 
to  have  the  privilege  of  taking  some  samples  of 
wire  for  further  inspection. 

The  reason  we  ask  it  now  is  we  don't  want  to 
do  it  after  it  is  offered;  we  want  to  do  it  before 
it  is  offered.  [481] 

Mr.  Bunn:  I  certainly  have  no  objection  to  their 
taking  samples  from  those  rolls. 

The  Court:  Then  they  should  be  marked  for 
identification  before  you  take  any  samples. 

Let  us  mark  them  for  identification,  Mr.  Clerk. 

The  Clerk:     No.  51. 

The  Court :    We  will  make  them  51,  52,  53  and  54. 

Mr.  Bunn:  May  I  ask  that  the  one  to  the  court's 
left 


The  Court :     The  galvanized,  the  white  wire  ? 

Mr.  Bunn:    ^be  marked  No.  1. 

The  Court:     No.  51  is  the  galvanized. 
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(The  wire  referred  to  was  marked  Plaintiff's 
Exhibit  No.  51  for  identification.) 

Mr.  Bunn:  And  52  the  one  immediately  next  to 
it  to  the  left. 

The  Court:  No.  52  is  the  next  one,  and  then  53 
the  next,  and  54  the  black. 

We  will  tie  tags  on  them  at  this  time  so  they 
may  be  marked. 

(The  wire  referred  to  was  marked  Plaintiff's 
Exhibits  Nos.  52,  53  and  54  for  identification.) 

The  Court:     Now  without  going  through  all  the 
process  of  having  somebody  get  up  here  and  telll 
us  what  they  are,  what  are  they?    They  are  hun- 
dred pound  rolls  or  28  pound  rolls  ?  [482] 

Q.  (By  Mr.  Bunn)  :  Mr.  Londono,  what  pound- 
age are  these  ?  j 

A.     Supposed  to  be  hundred  pounds.  " 

Q.  Mr.  Morrow  asks  if  they  are  not  103  pound 
gross.   What  is  your  answer? 

A.    Between  100  pounds  and  103  pounds. 

Q.    But  called  100  pounds  net? 

A.     Net;  yes. 

Q.  Now  the  one  on  the  extreme  right  over 
here 

The  Court:     No.  51. 

Q.     (By  Mr.  Bunn) :     No.  51,  will  you  tell 

us  what  kind  of  wire  that  is,  if  you  know  ? 

A.     Galvanized  wire. 

Q.     And  the  one  to  the  extreme  left,  way  over 
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there  by  Mr.  Dasteel,  No.  54,  can  you  tell  us  or  do 

you  know  what  kind  that  is  ? 

A.     Look  black  wire. 

Q.     You  mean  looks  like? 

Mr.  Dasteel :     Is  it  or  is  it  not  black  ? 

Mr.  Hubert  Morrow:     It  appears  to  be  black. 

The  Court:  I  understand  him.  It  looks  like 
black  wire.  That  is  what  he  says. 

Q.  (By  Mr.  Bunn)  :  Now,  Mr.  Londono,  I  call 
your  attention  to  the  two  [483]  rolls,  Nos.  52  and 
53,  in  the  middle  there,  and  ask  you  if  you  know 
what  kinds  of  wire  they  are. 

A.  The  53  looks  like  rusty  wire  but  I  can't  say 
whether  it  was  galvanized  or  not.  It  is  not  gal- 
vanized now. 

Q.     Now  No.  52. 

A.  It  is  very  rusty  wire.  I  can't  say  it  was 
galvanized  or  not.  Of  course  now  it  is  not  gal- 
vanized. 

Q.  What  do  you  mean  by  the  statement  that 
now  it  is  not  galvanized? 

A.     Because  it  don't  have  any 

Mr.  Hubert  Morrow:  Isn't  it  plain  what  he 
means  ? 

The  Court:     He  is  asking  the  interpreter. 

The   Witness    (Through   Interpreter) :    any 

coating  of  zinc. 

The  Court :     Very  well. 

Q.  (By  Mr.  Bunn)  :  Now,  Mr.  Londono — you 
had  better  ask  him  this  in  Spanish — to  what  extent, 
if  at  all,  are  those  rolls  of  wire  representative  of 
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the  general  mass  or  wire  which  was  on  the  pier, 
1-A,  at  Long  Beach,  when  you  saw  it  as  described 
in  your  testimony  ? 

Mr.  John  Morrow:  Objected  to  as  no  founda- 
tion laid  as  to  which  occasion  he  means,  your  Honor. 
He  testified  to  several  occasions. 

Mr.  Dasteel:  It  should  be  limited  to  some  par- 
ticular [484]  time. 

The  Court:  He  testified  75  per  cent  of  the  wire 
w^as  rusty  and  25  per  cent  of  it  was  usable.  The 
objection  is  overruled.  You  can  answer  the  question. 

The  Witness  (Through  Interpreter)  :  It  includes 
Gonzalez  &  Blanco  wire. 

The  Court :     Let  me  ask  a  question. 

You  testified  that  about  75  per  cent  of  the  wire — 
what  page  was  it  he  corrected? 

Mr.  Hubert  Morrow :     Page  286,  lines  9  and  10. 

Mr.  Bunn:  Is  the  court  not  asking  about  the 
correction  I  made  without  having  it  in  my  notes, 
changing  the  word  from  ^^hard''  to  ^^half"? 

Mr.  Morrow:     That  is  one. 

Mr.  Dasteel:  I  move  that  the  last  answer  of  the 
witness  be  stricken  as  not  responsive  to  the  question. 

The  Court:  The  question  and  the  answer  are 
both  stricken. 

Mr.  Londono,  you  testified  that  about  75  per  cent 
of  the  wire  was  rusty  and  25  per  cent  in  good  con- 
dition, including  the  black  and  galvanized. 

Mr.  Bunn :  If  your  Honor  please,  that  testimony 
w^as  as  to  the  portion  that  he  shipped  to  South 
America. 
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The  Court:  As  to  the  portion  shipped  to  South 
America. 

Are  any  of  those  exhibits  there,  51,  52,  53  and 
54,  [485]  representative  of  the  75  per  cent  you 
described  or  the  25  per  cent  you  described?  Do 
you  understand  the  question "? 

The  Witness  (Through  Interpreter):  Yes. 
The  51. 

The  Court:     No.  51  represents  what? 

The  Witness :     Represents  the  galvanized. 

The  Court :     What  per  cent  ? 

The  Witness :     About  20  per  cent. 

The  Court :     20  per  cent  ? 

The  Witness:     Yes. 

The  Court:     Go  ahead  with  your  answer. 

The  Witness :     And  the  54,  No.  54 

The  Interpreter:  He  said  that  25  per  cent  rep- 
resents both.  This  is  51  and  54. 

Mr.  Diether:     What  is  that? 

Mr.  Dasteel:     I  don't  get  his  answer. 

Mr.  Bunn:  Will  the  reporter  read  that  last  an- 
swer ?  I  think  it  is  clear. 

The  Court:  I  understood  him.  Nos.  51  and  54 
represent  the  25  per  cent  that  he  spoke  of  in  his 
testimony  as  being  in  good  condition,  including  the 
black  and  the  galvanized  shipped  to  Colombia.  [486] 

Mr.  Bunn :  Not  including,  if  your  Honor  please, 
but  that  he  was  speaking  in  his  testimony  about 
that  which  was  shipped  to  Colombia. 

The  Court :  He  testified  that  he  shipped  the  1,050 
tons. 
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Mr.  Bunn :     1,051  tons. 

The  Court:  1,051.  I  think  he  later  corrected 
that  and  testified  later  on  that  he  shipped  about, 
200  tons  of  galvanized. 

Mr.  Bunn :  If  your  Honor  please,  you  asked  him 
and  he  cleared  that  up,  that  that  was  included  in 
the  1,051. 

The  Court:  200  tons  of  galvanized  wire  and 
851  tons  of  black  wire. 

Now,  Mr.  Witness,  the  200  tons  that  you  testified, 
approximately,  that  you  shipped  to  Colombia  of 
galvanized  wire  was  in  approximately  the  same 
condition  as  Exhibit  51 — the  galvanized  ? 

The  Witness:  No,  your  Honor.  Some  of  the 
wire  that  was  shipped  was  rusty — the  galvanized  was 
rusty. 

The  Court:     Some  of  the  galvanized  was  rusty? 

The  Witness:     Yes,  your  Honor.  i 

The  Court :  Now,  the  851  tons  of  black  wire  that 
you  shipped,  you  testified  that  25  per  cent  of  it 
was  dirty  and  75  per  cent  of  it  was  badly  rusted  ? 

The  Witness :     Yes,  your  Honor. 

The  Court:    Are  any  one  of  those  exhibits,  52, 
53  or  54  [487]  comparable  to  either  the  dirty  wire ' 
or  the  badly  rusted  wire  ? 

The  Witness :     Yes. 

The  Court:    Which  ones? 

The  Witness:  The  No.  52  and  53  represents  the 
rusty,  the  badly  rusty  wire,  and  the  one  that  was 
black  wire  represented  the  dirty  wire  but  usable, 
more  or  less  in  good  condition. 
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The  Court:     I  understand  his  answer. 

Mr.  Bunn :     I  do. 

The  Witness  (Through  Interpreter)  :  53  and  52 
represent  the  wire  that  I  shipped  75  per  cent  of, 
and  54  represents  the  wire  that  was  25  per  cent, 
that  although  dirty  was  usable. 

The  Court ;     All  right. 

Q.  (By  Mr.  Bunn)  :  What  do  you  mean?  Was 
there  any  mud  on  the  wire?  Do  you  understand 
''mud''?  (Interpreted.) 

A.  (Through  Interpreter) :  There  was  plenty 
mud,  but  it  has  dried  with  time. 

Mr.  Diether:     What  is  that  answer? 

The  Witness  (Through  Interpreter) :  There  was 
plenty  mud  on  the  wire,  but  it  has  dried  with  time. 

Mr.  Hubert  Morrow:  Which  wire  is  he  talking 
about?  That  shipped,  or  that  on  the  dock,  or  what? 

The  Court:     I  don't  know. 

Q.  (By  Mr.  Bunn)  :  To  what  extent,  if  at  all, 
was  there  [488]  mud  on  wire  as  you  viewed  the 
entire  quantity  of  wire  on  the  dock  ? 

Mr.  Diether :     That  is  the  same  question. 

Mr.  Dasteel:  That  is  the  same  question.  The 
witness  has  already  testified  that  the  mud  all  dried 
off. 

The  Court:     He  didn't  say  ''dried  off." 

Mr.  Dasteel:  He  said,  "dried  in  time,"  which 
!30uld  mean  the  same  thing. 

The  Court:     Objection  overruled. 

Mr.  Bunn:    You  may  answer  the  question. 
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The  Witness  (Through  Interpreter)  :  About  50 
per  cent. 

The  Court :  What  is  the  difference,  whether  there 
is  mud  on  it  or  nof?  Is  there  going  to  be  some 
contention  that  he  weighed  mud  and  sold  it  for 
barbed  wire  ? 

Mr.  Bunn:  Not  as  to  weight,  but  as  to  appear- 
ance of  the  barbed  wire  for  sale. 

Mr.  Dasteel:  Your  Honor  please,  in  any  event 
I  object  that  that  type  of  testimony  is  incompetent, 
irrelevant  and  immaterial,  and,  certainly,  when  we 
sold  this  wire  we  did  not  tell  him  there  would  bei 
no  mud  on  it.  We  said,  and  it  is  in  the  contract 
in  black  and  white,  that  it  was  to  be  as  purchased] 
from  the  Interior  Department.  If  we  purchased 
black  wire  from  the  Interior  Department  that  had 
mud  on  it,  that  is  what  he  bought,  and  that  is  what 
he  received. 

The  Court:  If  I  sustained  your  objection,  it 
would  be  a  [489]  decision  in  the  law  suit  in  your' 
favor. 

Mr.  Dasteel:     I  would  like  that. 

The  Court:     The  objection  is  overruled. 

Mr.  Bunn:     Might  we  have  the  question,  pleased 

The  Interpreter:  He  answered,  ^^ About  50  per 
cent." 

Mr.  Diether :    Had  mud  on  it "? 

Q.  (By  Mr.  Bunn) :  You  say  about  50  per  cent 
had  mud  on  it,  Mr.  Diether  asked  ^  A.     Yes. 

Mr.  Dasteel :  May  I  take  the  witness  on  voir  dire 
to  find  out  if  he  knows  what  50  per  cent  means  ? 
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The  Court:     No. 

Q.  (By  Mr.  Bunn)  :  Now,  Mr.  Londono,  when 
you  first  saw  wire  on  the  pier  at  Long  Beach  in 
the  week  which  began  on  July  29th,  did  you  see 
more  than  one  kind  of  wire  ? 

Mr.  Diether:     That  has  already  been  asked  and 
answered  and  gone  over  on  direct  examination. 
I    The  Court:     Yes. 
I    Mr.  Bunn :     All  right. 

B  The  Court:  While  he  is  there,  I  would  like  to 
ask  one  or  two  questions.  Do  any  one  of  these  ex- 
hibits, 51,  52,  53  or  54,  represent  what  you  have 
testified  to  as  not  usable  wire,  so  badly  rusted  it 
could  not  be  used  (interpreted). 

The  Witness:     Yes,  your  Honor.   52  is  unusable. 
P   The  Court :     Is  unusable.   Was  that  the  approxi- 
mate   [490]    condition   of   the   wire   that   you  had 
pickled? 

The  Witness :     Yes,  your  Honor ;  and  53,  too. 

The  Court :     Is  not  usable  ? 
1    The  Witness :     Is  usable. 
■   Mr.  Bunn :     Under  what  circumstances  ? 

The  Witness  (Through  Interpreter)  :  Lender  the 
circumstances  of  the  wire  being  very  scarce  and 
after  it  had  been  cleaned. 

The  Court :     All  right. 

Q.  (By  Mr.  Bunn)  :  Mr.  Londono,  do  you  ob- 
serve any  rust  on  No.  51  ? 

Mr.  Dasteel:  I  object  to  that,  your  Honor 
please.    The  exhibit  speaks  for  itself.   And  I  think 
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it  calls  for  the  conclusion  of  the  witness.  We  have 

the  exhibit  here. 

The  Court:     Overruled. 

The  Witness  (Through  Interpreter) :  Very 
slight  spots  of  oxidation. 

Mr.  Diether:  May  the  record  show  the  witness 
has  gotten  within  a  foot  of  Exhibit  51  and  examined 
it  closely,  and  spent  approximately  20  seconds  in 
examining  the  coil. 

Mr.  Dasteel :     And  then  had  trouble  finding  it. 

The  Court :     The  latter  part  may  be  stricken. 

Mr.  Bunn:  I  think  that  is  all  by  me  from  this 
witness  at  this  time,  if  your  Honor  please. 

I  see  that  I  failed  to  offer  in  evidence,  although 
it  is  [491]  marked  for  identification,  item  No.  2, 
which  is  sale  order  No.  LA  712,  and  I  wish  at  this 
time  to  offer  that  into  evidence — the  sale  order. 

Mr.  Diether :     What  number  is  that  ? 

Mr.  Bunn:  No.  2  on  my  list  of  documents.  I 
have  checked  the  transcript  carefully  and  it  appears 
in  the  transcript  index  as  being  in  for  identification 
only,  unless  I  am  mistaken. 

The  Court:  It  is  marked  in  evidence.  In  any 
event,  it  is  in  evidence. 

(The  document  referred  to,  heretofore 
marked  Plaintiff's  Exhibit  2,  for  identification, 
was  received  in  evidence.) 

The  Court:  Cross-examine.  Or  do  you  want  a 
morning  recess  ? 
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Mr.  Dasteel:  That  would  be  a  good  idea,  your 
Honor. 

The  Court:    All  right. 

I  (A  short  recess  was  taken.) 

Mr.  Bunn:  I  am  thinking  that  we  should  be 
thankful  we  don't  have  any  more  recesses  than  we 
do.  The  witness  at  the  recess  went  to  Mr.  Morrow 
and  told  him  there  was  one  thing  further  he  should 
say,  that  he  wanted  to  say  in  answer  to  my  question 
about  the  extent  to  which  there  was  mud  on  the 
wire,  and  he  wants  permission  to  amplify  that  an- 
swer. 

The  Court :     All  right.  [492] 

Mr.  Bunn :  What  was  it  you  wanted  to  say  about 
mud  on  the  wire  ? 

Mr.  Hubert  Morrow:  I  don't  know  why  he  came 
to  me,  but  he  did. 

Mr.  Bunn :     Well,  you  are  just  benign-looking. 

The  Witness  (Through  Interpreter) :  Some  of 
the  wire  was  sort  of  caked  up  with  rust  and  mud  so 
that  there  could  hardly  be  distinguished  the  barbs 
in  it. 

The  Court:     All  right. 

Mr.  Bunn :    Is  that  all  you  wanted  to  say  ? 

The  Witness :     Yes,  sir. 

The  Court:     Cross-examine. 
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Cross-Examination 
By  Mr.  Dasteel : 

Q.  Mr.  Londono,  I  believe  you  testified  to  the 
fact  that  prior  to  the  time  you  contacted  Dulien 
Steel  Products,  Inc.,  whom  I  shall  hereafter  refer 
to  as  Dulien,  that  you  had  dealings  with  the  Citizens 
National  Bank  of  Los  Angeles  in  connection  with 
letters  of  credit ;  is  that  right  ?  A.     Yes. 

Q.  And  that  you  had  a  letter  of  credit  in  the 
amount  of  $160,000  with  the  Citizens  Bank? 

A.    Yes. 

Q,    Whose  money  was  that? 

Mr.  Bunn:  I  object  to  the  question  as  incom- 
petent, [493]  irrelevant  and  immaterial.  He  is 
talking  about  a  previous  transaction.  This  man  is 
an  importer. 

The  Court:  What  difference  would  it  make 
whose  money  it  was  ? 

Mr.  Bunn:  I  say,  what  difference  does  it  make? 
It  is  immaterial. 

Mr.  Dasteel:  If  your  Honor  please,  we  want  to 
show — the  plaintiff  alleges  he  used  his  own  money 
and  he  lost  his  own  money,  and  I  want  to  find  out 
if  he  was  operating  for  himself  as  a  principal  or 
as  an  agent  for  someone  in  Colombia 

Mr.  Bunn:     Even  if  he  were 

Mr.  Dasteel :    or  if  he  is  the  real  plaintiff  in 

this  case. 

Mr.  Bunn:  Even  if  he  were  operating  as  an 
agent,  he  would  still  have  a  perfect  right  to  bring 
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an  action  in  his  own  name  for  losses  that  he  suffered 

or  that  were  suffered  in  the  transaction.   But  since 

the   question   has   been   injected,    I    withdraw   my 

objection. 

Mr.  Dasteel :     You  may  answer. 

The  Witness  (Through  Interpreter)  :  Mr.  Echa- 
varria  of  Colombia  send  me  that  money  as  an  ad- 
vance payment  on  1,000  tons  of  barbed  wire  that 
I  have  sold  him.  [494] 

Q.  (By  Mr.  Dasteel):  Was  this  the  $160,000 
that  you  used  to  pay  Dulien  for  the  wire  ? 

A.    Yes,  it  was  one  part  of  the  $214,000. 

Q.  Now,  you  shipped  a  certain  quantity  of  wire 
to  Echavarria,  this  customer  that  you  speak  of. 
How  much  in  money  did  you  charge  him  for  the 
wire  you  shipped'? 

Mr.  Bunn:  I  object  to  the  question  as  incom- 
petent, irrelevant  and  immaterial.  The  essence  of 
this  lawsuit,  as  I  take  it,  is,  basically,  first  the 
difference  between  the  price  which  this  man  paid 
and  the  reasonable  market  value  in  Los  Angeles 
for  export  to  South  America,  and  even  if — although 
it  didn't  happen — even  if  he  had  sold  the  wire  at 
a  profit,  he  would  still,  under  my  interpretation  of 
the  cases,  be  entitled  to  his  damages.  He  didn't, 
but  if  he  had.  And  I  contend  that  the  question 
is  immaterial,  incompetent  and  irrelevant. 

The  Court:  I  think  counsel  is  entitled  to  elicit 
this  information  on  cross-examination.  It  is  one 
of  the  elements  that  may  be  considered. 

The  Witness  may  answer  the  question. 
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The  Interpreter:     Will  you  repeat  the  question? 

(The  question  referred  to  was  read  by  the 
reporter  as  follows:  ^*Q.  Now,  you  shipped  a 
certain  quantity  of  [495]  wire  to  Echavarria, 
this  customer  that  you  speak  of.  How  much 
in  money  did  you  charge  him  for  the  wire  you 
shipped?'' 

The  Witness :  In  order  to  collect  the  credit  from 
him,  Mr.  Echavarria,  for  $160,000,  I  made  invoice 
at  the  price  of  $160  per  ton  cif  Colombian  port. 

Later  on,  when  I  suppose  that  I  will  ship  to  him 
good  galvanized  wire,  as  I  supposed  to  purchase 
from  Dulien,  but  when  I  knew  the  wire,  I  saw  the 
wire,  I  invoiced  to  him  $107  per  ton,  plus  the 
freight  and  moving  charges  here,  in  order  to  comply 
with  the  control  board  regulation  in  Colombia.  In 
other  words,  I  charge  Mr.  Echavarria  the  money 
I  pay  here  to  Dulien  and  to  Mattoon. 

The  Court:  How  much  money  did  you  get  from 
Echavarria  ? 

The  Witness :    I  had  from  him  $75  per  ton. 

The  Court:     $75  per  ton <? 

The  Witness:     Yes. 

The  Court:     That  is  the  total? 

The  Witness:    Yes,  sir. 

The  Court :     Of  all  the  1051  tons  you  shipped  ? 

The  Witness:  1025  tons,  your  Honor,  because 
additional  25  tons  I  shipped  in  my  name  to  my 
company  in  Colombia. 

The  Court:     Then  your  answer  is  that  you  got 
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$75  a  ton  from  Echavarria  for  the  1025  tons  shipped 

to  him  in  Colombia  % 

The  Witness :     Yes,  your  Honor.  [496] 

The  Court:  Plus  repayment  to  you  of  the 
freight? 

The  Witness :     Oh,  yes.  He  paid  the  freight. 

Q.  (By  Mr.  Dasteel) :  Then  you  have  a  credit 
against  that  $160,000  of  Mr.  Echavarria 's  money 
of  how  much  in  connection  with  the  wire  you 
shipped  to  him? 

The  Court:  That  assumes  that  it  was  Echavar- 
ria's  money.  He  said  that  he  advanced  the  money 
to  him. 

Mr.  Bunn:  I  object  to  the  question  on  that 
ground,  and  thank  you. 

Q.  (By  Mr.  Dasteel) :  Have  you  paid  Mr. 
Echavarria  back  the  difference  between  $160,000  he 
advanced  you  and  the  amount  of  wire  you  sold  him? 

A.    Yes. 

Q.    When  did  you  do  that? 

A.     In  several  times  in  1947. 

Q.  Then  at  this  time  you  do  not  owe  Mr.  Echa- 
varria any  money  as  a  balance  due  on  that  $160,000 
letter  of  credit,  is  that  right  ? 

A.  I  don't  owe  him  as  a  part  of  the  $160,000 
letter  of  credit,  but  I  owe  him  the  interest  from 
che  time  he  send  me  the  money  until  the  time  I 
ship  the  wire,  and  on  to  the  time  I  pay  him  the  last 
cent. 

Q.  Now,  Mr.  Londono,  you  testified  that  on  July 
11  you  [497]  went  to  the  office  of  Dulien? 

A.    Yes. 
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Q.    About  some  barbed  wire?  A.    Yes.        I 

Q.     How  did  you  know  that  Dulien  had  barbec 

wire  for  sale? 

A.    Mr.  Tuthill  and  Mr.  Stinson  reported  to  Mr 

Rendon  in  his  office  in  my  presence  that  some  barbec 

wire  will  be  available  at  the  Dulien  office. 

*  *     * 

Q.  Just  a  minute.  Confine  yourself  to  answering; 
the  question,  please,  and  just  state  the  conversa- 
tion that  took  [498]  place,  what  was  said  and  by' 
whom  on  that  particular  occasion. 

A.  Mr.  Tuthill  and  Mr.  Stinson  come  to  the 
office  of  Mr.  Rendon.  I  was  present.  Mr.  Tuthil 
and  Mr.  Stinson  told  Mr.  Rendon 

Q.    Who  said  it?  A.     Both. 

Q.  They  didn't  talk  at  the  same  time.  Just  tell 
me  who  said  what.  A.     Mr.  Stinson. 

Q.     What  did  he  say? 

A.  That  some  barbed  wire,  it  was  available  in 
Los  Angeles. 

Then  Mr.  Tuthill  take  place  in  the  conversation 
and  say,  ^^Tes,  some  barbed  wire  is  available  in 
Los  Angeles." 

And  I  answer,  ^^I  want  to  see  the  wire." 

They  take  us,  Rendon  and  I [499] 

*  -jt     * 

Q.  Then  what  did  you  do?  You  went  down  to: 
the  office  of  Dulien? 

A.  We  went  down  to  Dulien 's  office  in  Mr.  Tut- 
hill's  car. 
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Q.  Just  a  moment.  Who  went  with  you  to 
Dulien's  office? 

A.  Mr.  Stinson,  Mr.  Tuthill,  Mr.  Rendon  and 
I  in  Mr.  Tuthill's  car.  He  drove.  A  black  Packard, 
I  remember. 

Q.    Who  did  you  see  at  Dulien's  office? 

A.  I  saw  Mr.  Grinstein  and  many  other  men 
in  the  office.   I  talked  to  Mr.  Grinstein. 

Q.     What  did  you  say  to  Mr.  Grinstein? 

A.  Mr.  Tuthill  told  Mr.  Grinstein  that  Mr.  J.  B. 
Londono  from  Colombia,  South  America,  wants  to 
buy  barbed  wire.  And  I  say,  ^^Yes,  I  am  looking 
for  barbed  wire.  I  want  to  buy  barbed  wire.'' 

And  Mr.  Grinstein  told  me  that  Dulien  has  a  lot 
of  barbed  wire  coming  from  Honolulu. 

Then  I  ask  about  the  quality  of  the  wire,  or 
samples  of  the  wire,  and  he  say  that  the  wire  is 
coming  but  they  had  in  his  place  a  quantity  of 
wire  that  would  represent  the  lot  coming  from 
Honolulu.  [500] 

Then  I  asked  to  see  it.  Then  Mr.  Grinstein  take 
me  and  Mr.  Rendon  and  Mr.  Tuthill  and  Mr.  Stin- 
son  out  to  the  yard,  open  place,  and  show  me  a 
pile,  a  small  pile  of  barbed  wire,  looked  black, 
covered  with  grease,  and  he  told  me  that  the  wire 
coming  from  Honolulu  would  be  the  same  quality, 
the  same  appearance  of  that  wire.  And  in  addition 
to  that  lot,  to  that  quantity  of  black  wire,  he  told 
me  that  it  would  be  equal  quantity  of  galvanized 
wire. 

And  I  asked  him  about,  he  has  that  kind  of  gal- 
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vanized  wire,  and  he  say,  ^^No,  we  have  not  the 
same  kind  of  galvanized,  we  have  small  quantity 
of  galvanized  wire  which  quality  is  equal  to  the 
galvanized  coming  from  Honolulu. ' '  And  he  showed 
me  small  coils  of  galvanized. 

Then  we  discussed  about  the  price.  The  first  time 
they  asked  for  $108,  and  I  offered  $103  or  $105.  At 
least  I  accepted  $107  per  ton. 

Then  I  required  from  Mr.  Grinstein  samples,  and 
he  offered  to  give  me  cut  samples  of  the  wire. 

Then  into  the  office  I  accepted,  I  agreed  to  buy 
2700  tons  of  barbed  wire,  supposed  to  be  half  gal- 
vanized and  half  black. 

Q.  When  Mr.  Grinstein  showed  you  some  barbed 
wire,  didn't  he  say,  ^^It  is  this  type  of  wire''? 
Didn't  he  use  the  word  'Hype"? 

A.  He  used  the  words,  ''The  wire  coming  is  the 
same."  [501] 

Q.  He  didn't  tell  you,  did  he,  that  this  was  not 
from  the  lot  of  wire  that  was  in  Honolulu,  he  told 
you  that  this  is  different  wire? 

A.  He  told  me  that  wire  is  part  of  the  wire 
bought  by  Dulien  from  the  government  in  Honolulu. 

Q.  He  told  you  that  the  wire  he  showed  you  on 
July  11th  was  part  of  the  wire  that  was  in  Honolulu, 
is  that  your  statement? 

A.  No,  part  of  the  wire  that  Dulien  had  bought 
from  the  government  in  Honolulu.  And  at  that 
time  I  understood  that  Dulien  had  other  lots  of 
wire  that  had  come  previously  from  Honolulu.  [502] 

Q.     Didn't   you   testify   to   the    effect   that   you 
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knew  that  this  wire  was  not  the  wire  from  Honolulu, 
but  was  other  wire  and  that  Dulien,  through  Grin- 
stein,  simply  told  you  that  this  is  the  type  of  wire 
which  we  had  in  Honolulu  *? 

A.  (Through  Interpreter)  ;  Was  what  I  under- 
stood. 

Q.     What  was  your  answer? 

The  Court:  I  don't  know  how  he  can  under- 
stand your  question  if  we  have  a  little  difficulty  with 
it  in  the  English  language. 

Q.  (By  Mr.  Dasteel)  :  I  will  restate  the  ques- 
tion in  plainer  language.  Didn't  you  testify,  both 
in  your  deposition  and  here  in  this  court,  to  the 
effect  that  the  samples  of  wire  which  were  shown 
you  at  Dulien's  office  were  not  from  the  lot  of 
wire  that  was  being  brought  from  Honolulu? 

The  Court:  Counsel,  if  you  are  attempting  to 
impeach  him,  I  think  you  had  better  refer  the 
court  to  the  testimony  you  refer  to. 

Mr.  Dasteel:  I  will  withdraw  that  question  for 
the  present,  in  order  not  to  take  the  time  to  dig  it 
up.  I  will  withdraw  the  question. 

Q.  (By  Mr.  Dasteel)  :  Now,  the  wire  that  Mr. 
Grinstein  showed  you  on  July  11th,  was  that 
covered  with  grease  ?  A.    Yes,  black. 

Q.  And  he  told  you  that  the  wire  that  was 
being  shipped  from  Honolulu  would  also  be  covered 
with  grease,  isn't  [503]  that  correct? 

A.  Yes,  and  he  gave  me  the  name  of  the  grease. 
I  know  that  because  in  my  telegram  to  Colombia 
reporting  the  business 
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Q.     Wait  a  minute.  In  your  telegram— 


A.  I  sent  a  telegram  to  Colombia — when  I 
bought  the  wire  from  Dulien.  I  sent  a  telegram  to 
Colombia  and  I  used  the  name  of  the  grease  that 
Mr.  Grinstein  told  me. 

The  Court:     What  was  the  name  of  the  grease? 

The  Witness  (Through  Interpreter) :  Cosmoline 
from  DuPont. 

Q.  (By  Mr.  Dasteel)  :  Did  you  take  with  you 
samples  of  the  wire  that  Mr.  Grinstein  showed  you 
that  day,  on  July  11th? 

A.  I  take  with  me  the  samples  that  Mr.  Grinstein 
gave  me  on  July  the  11th  or  July  the  12th. 

Q.  Can't  you  remember  definitely  which  day  you 
took  those  samples  ? 

A.  (Through  Interpreter)  :  99  per  cent  prob- 
abilities are  that  it  was  the  12th. 

Q.    Are  you  sure? 

The  Court:     He  just  got  through  saying  he  was 

99  per  cent.  [504] 

*  *     * 

Q.  (By  Mr.  Dasteel) :  You  are  95  per  cent 
sure  ?  A.     99  per  cent. 

Q.     Oh,  99  per  cent  sure?  A.    Yes. 

*  *     * 

Q.  (By  Mr.  Dasteel):  I  show  you  Plaintiff's 
Exhibit  No.  36,  which  purports  to  be  six  or  seven 
strands  of  wire  approximately  7  inches  in  length. 
Now,  I  ask  you  is  this  the  samples  that  you  just 
testified  to,  that  you  think  you  got  on  July  12th? 
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A.  (Through  Interpreter)  ;  Not  that  I  believe, 
but  I  am  sure  that  they  are. 

Q.  At  the  time  you  received  them,  where  were 
you*?  Were  you  in  the  office  of  Dulien,  or  out  in  the 
yard? 

A.  In  the  office  of  Dulien  with  Mr.  Arturo 
Eendon. 

Q.  Did  you  see  these  samples  cut  off  a  roll? 
Did  you  see  them  cutting  them  off  ? 

A.     I  don't  remember,  but  I  was  sure  that  the 

quality (through  Interpreter)   I  am  not  sure, 

but  I  am  sure  that  this  is  the  same  quality  of  wire 
which  I  was  shown  the  day  before. 

Q.  That  is  not  the  question  I  asked  you.  I 
asked  you  if  you  saw  them  cut  these  samples  from 
the  rolls?  [505] 

A.     I  don't  remember,  Mr.  Dasteel. 

Q.     You  don't  remember?  A.     No. 

Q.  What  do  you  remember  in  connection  with 
just  how  you  received  them? 

A.  I  remember  that  Mr.  Grinstein  in  person 
gave  me  the  samples  in  the  office. 

Q.  Well,  did  he  bring  it  in  his  hands  and  say, 
^^Here  it  is"?  Just  how  did  he  do  it?  Do  you  re- 
member the  circumstances  under  which  this  was 
produced  and  shown  to  you  (interpreted)  ? 
I  A.  (Through  Interpreter) :  I  am  sure  that  he 
gave  me  the  samples  personally,  but  I  cannot  de- 
termine the  words  he  used  when  he  made  delivery 
of  the  samples. 
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Q.  Who  was  present  at  the  time  that  you  re- 
ceived these  samples  ? 

A.  Mr.  Eendon,  and  I  don't  know  if  Mr.  Tut- 
hill  was. 

Q.  What  did  you  say  to  Mr.  Grinstein  when 
he  handed  you  the  samples,  after  you  had  looked  at 
them?  Did  you  make  any  statement? 

A.  I  take  the  samples  in  my  hands.  I  look  at 
the  samples (through  Interpreter)  and  I  con- 
cluded that  they  were  the  same  quality  as  the  rolls 
that  have  been  shown  previously.  (In  Engilsh)  And' 
maybe  I  say,  ''Thanks,  Mr.  Grinstein.''  [506] 

*     *     * 

Q.  By  that  do  you  refer  to  the  rolls  that  were] 
in  the  Dulien  yard?  A.    Yes. 

Q.  Did  you  tell  him  anything  about  the  facti 
that  this  would  be  satisfactory,  this  type  of  wire? 

A.  (Through  Interpreter)  :  When  I  bought  the 
wire  and  I  signed  the  contract,  it  was  because  the 
samples  were  satisfactory. 

Q.  I  show  you  a  sample,  one  of  the  particular 
samples.  That  has  what  appears  to  be  mud  on  it  ? 

A.    Yes. 

Q.  That  was  quite  satisfactory  with  you,  was 
it  (interpreted)  ? 

A.  (Through  Interpreter) :  As  I  saw  the  roll& 
of  wire  on  the  floor,  I  didn't  particularly  call  my 
attention  to  the  fact  that  they  were  slightly  con- 
taminated with  mud. 
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Q.    But  you  do   observe  there  is  mud  on  this 
sample,  do  you  not  ?  [507] 


The  Witness  (Through  Interpreter) :  No,  I 
sould  not  determine  whether  that  is  mud. 

*  *     * 

Q.  (By  Mr.  Dasteel)  :  Will  you  ask  the  wit- 
ness, please  in  Spanish  if  by  his  mention  of  mud 
lie  refers  to  foreign  matter  sticking  to  the  wire 
regardless  of  the  ingredients,  of  what  it  comprises? 

A.  (Through  Interpreter) :  When  I  see  the 
mud,  the  mud  on  this  wire,  I  don't  know  what  type 
3f  mud  it  would  be,  because  it  also  has  grease  at- 
tached to  it.  [508] 

*  *     * 

Mr.   Dasteel:     May   I   ask   that   this   particular 
piece  of  wire  be  marked  Exhibit  36-1  ? 
I    The  Court:     Surely. 

(The  article  referred  to  was  marked  Plain- 
tiff's Exhibit  36-1,  for  identification.)  [509] 

*  *     -jf 

I  Q.  (By  Mr.  Dasteel) :  Now,  Mr.  Londono,  I 
lihow  you  another  one  of  the  strands  or  pieces  of 
barbed  wire,  and  ask  you  to  inspect  it  closely,  and 
[ell  me  whether  or  not  you  see  anything  that  has 
he  appearance  of  rust  or  red  dust,  and  I  want  you 
to  look  at  it  just  as  closely  as  you  did  the  roll  on 
phe  other  side  of  the  courtroom. 
'   A.     (Through  Interpreter)  :     I  did  not  observe 
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the  wire  under  a  microscope  and  just  tested  it  for 

strength.  [510] 

*     *     * 

Q.  (By  Mr.  Dasteel)  :  Now,  Mr.  Londono,  going 
back  to  the  time  that  you  received  the  exhibit  No.  36 
from  Mr.  Grinstein,  the  seven  pieces  of  barbed 
wire,  how  was  that  handed  to  you,  in  a  package  or 
loose  ? 

A.  The  samples  were  given  to  me  in  a  piece  of 
paper  and  checked  them  up. 

Q.  What  did  you  do  with  this  package,  namely, 
the  barbed  wire  samples  that  were  in  the  piece  of 
paper?  Did  you  wrap  it  up  in  the  same  paper  and 
tie  it  with  string  or  just  what  did  you  do  with 
it?  [512] 

4f         *         * 

The  Witness:  On  the  12th,  on  my  way  from 
Dulien's  place  after  I  signed  the  contract,  Mr. 
Eendon  and  I  stopped  at  some  place,  plumbing 
place 

The  Interpreter :     A  plumbing  establishment. 

The  Witness:  Yes,  in  Fourth  Street.  (Speaking 
in  Spanish.) 

On  my  way  from  Dulien's  place  we  stopped  by  a 
plumbing  establishment  on  Fourth  Street,  in  which 
place  I  knew  an  engineer  to  whom  I  showed  the 
samples  of  the  wire  and  told  him  of  the  trans- 
action made,  and  showed  him  the  contract,  and  he, 
told  me  that  it  w^as  satisfactory  wire.  [513] 
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Q.  (By  Mr.  Dasteel) :  Now  when  you  left 
Dulien's  with  the  wire,  did  you  throw  it  in  an 
automobile  or  keep  it  in  your  pocket  ?  How  did  you 
carry  the  wire  right  when  you  left  Dulien's? 

A.     (Through  Interpreter)  :     In  his  hand. 

The  Court :    Wrapped  in  a  piece  of  paper  ? 

The  Witness :    Yes,  your  Honor. 

Q.  (By  Mr.  Dasteel) :  Then  when  you  went 
to  this  plumbing  establishment  where  you  showed 
the  engineer  the  wire  and  the  contract,  you  un- 
wrapped the  package  and  you  put  it  out  on  the 
table,  did  you,  and  showed  it  to  him  ?  A.    Yes. 

Q.    Did  he  handle  these  various  pieces? 

A.    Yes.  [514] 

Q.     How  long  did  that  take  ? 

A.  (Through  Interpreter) :  We  were  there 
about  15  minutes. 

Q.  How  many  people  in  the  office  handled  these 
pieces  of  wire?  A.     One. 

Q.  You  mean  that  you  just  handed  it  to  this 
engineer  ?  A.    Yes. 

Q.    And  he  handed  it  back  to  you  ?  A.    Yes. 

Q.     Then  who  else  did  you  show  these  samples  to  ? 

A.  One  day  between  the  12th  of  July — during 
July  I  showed  the  samples  to  Hunt's  engineer. 

*     *     * 

The  Court:  Go  ahead  and  tell  him.  You  gave 
it  to  an  engineer.  Hans  you  mean  is  his  first  name? 

The  Witness:  No,  an  engineer  that  work  for 
Hunt's. 
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The  Court:    That  worked  for  Hunt's? 

The  Witness:    Yes.  [515] 

The  Court:     Oh,  an  engineer  at  Hunt's. 

The  Witness:  Yes.  (Through  interpreter):  He 
made  an  examination  of  the  wire,  and  he  also  found 

it  satisfactory. 

*  *     * 

Q.  When  was  the  next  time  you  showed  these 
samples  of  wire  to  anybody  ? 

A.     It  was  to  Mr.  Bunn,  during  August. 

Q.  When  was  the  first  time  that  you  showed  the 
wire,  the  samples  we  are  speaking  of,  to  Mr.  Bunn  I 

A.  I  don't  remember  the  date,  Mr.  Dasteel.  Itj 
was  about — (through  interpreter)  in  the  second 
decade  in  August,  that  is,  between  the  10th  and 

the  20th.  [516] 

*  *     * 

Q.  Then  did  you  leave  the  samples  with  Mr. 
Bunn,  after  you  showed  them  to  him  ? 

A.    Yes. 

Q.  Now,  since  that  time  do  you  know  if  these! 
samples  were  handled  or  examined  by  others  ? 

A.    No,  I  don't  know. 

Q.    Not  to  your  knowledge  ?  A.    No. 

Q.  Did  you  bring  them  with  you  into  court  oij 
did  Mr.  Bunn? 

A.  Together.  I  put  the  samples  on  Mr.  Bunn's 
brief  case, — to  the  court. 

*  *     * 

Q.  (By  Mr.  Dasteel)  :  You  put  them  in  Mr. 
Bunn's  brief  case?  A.    Yes. 
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Q.  Where  were  they  when  you  picked  them  up 
to  put  them  in  the  brief  case  (interpreted)  %  [517] 

A.  (Through  Interpreter) :  Mr.  Bunn  took 
them  from  his  safe,  and  it  was  in  his  office. 

Q.  After  Mr.  Bunn  took  them  from  his  safe,  did 
you  open  up  the  package  and  handle  the  wire  again 
before  you  brought  it  into  court?  A.    Yes. 

Q.     How  many  times  would  you  say  you  did  that? 

A.     One  time. 

Q.    Was  anybody  present  when  you  did  that? 

A.    No. 

Mr.  Bunn :    You  mean  besides  me  ? 

Mr.  Dasteel:    Yes.  [518] 

•5f  *         * 

Q.  (By  Mr.  Dasteel)  :  Mr.  Londono,  now  going 
back — I  [519]  must  go  back  to  the  11th,  that  is,  the 
date  we  were  just  referring  to  when  these  people 
were  present.  When  you  left  Dulien's  office  on  the 
11th,  you  had  discussed  the  price  and  quantity  of 
the  wire,  had  you  not? 

A.    Yes,  and  accepted.  [520] 

Q.  Then  you  told  Mr.  Grinstein  that  you  would 
like  to  buy  it,  is  that  right? 

A.    Yes.  I  accepted  to  buy  the  wire. 

Q.  And  Mr.  Grinstein  said  to  you,  **Well,  we 
will  have  to  wait  and  see  what  Mr.  Dulien  has  to 
say,"  is  that  right? 

A.  We  closed  the  deal  that  day  to  confirm  it  the 
next  day  in  writing. 

Q.    Did  Mr.  Grinstein  say  anything  to  you  that 
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day  about  Mr.  Dulien  coming  in  the  following  day, 

meaning  July  12th'?  A.    No,  Mr.  Dasteel. 

Q.  You  didn't  know  that  Mr.  Dulien  then  was 
coming  in  on  the  12th  f  A.     No,  sir. 

Q.  You  have  just  stated,  I  believe,  that  you  were! 
99  per  cent  sure  that  you  did  not  get  the  samples 
until  the  12th,  is  that  right  ?  A.    Yes. 

Q.  Now,  you  just  stated  that  on  the  11th  you 
confirmed  an  arrangement  with  Mr.  Grinstein  that 
you  would  buy  the  wire  and  that  he  would  sell  it? 

A.    Yes. 

Q.  Then  you  agreed  to  buy  the  wire  orally,  that 
is,  by  word  of  mouth,  prior  to  the  time — when  I  say 
'^ prior''  I  mean  before — you  saw  these  [521] 
samples  ? 

A.  No.  I  accept  to  buy  the  wire  when  I  had  seen 
the  rolls  of  wire  which  were  shown  to  me  and  when 
they  promised  to  give  me  samples  of  that  same  wire. 

Q.  Is  it  your  understanding,  Mr.  Londono,  that 
these  samples  were  taken  from  the  wire  that  you 
saw  in  the  yard  at  Dulien 's  on  the  11th  ? 

A.    Yes. 

Q.  And  Mr.  Grinstein  and  you  were  agreed  that 
you  would  return  next  morning  on  July  12th  and 
enter  into  a  written  contract,  is  that  right  ? 

A.    Yes. 

Q.  Now  you  arrived  on  the  12th,  and  who  was 
present? 

A.  I  told  you  before,  Mr.  Grinstein,  Mr.  Tuthill, 
Mr.  Stinson,  Mr.  Rendon  and  I. 

Q.     Mr.  Dulien  wasn't  there  at  that  time  ? 


I 
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A,     Not  at  that  time. 

Q.  Then  did  you  have  a  conversation  again  with 
Mr.  Grinstein  about  this  wire  ? 

A.  More  or  less  the  same  conversation  as  the 
previous  day. 

Q.  But  I  want  to  know  what  was  said  on 
the  12th. 

I    The  Court:    He  just  answered:  More  or  less  the 
same. 

Q.  (By  Mr.  Dasteel)  :  Any  change  at  all  in  the 
proposed  purchase  of  wire  as  to  terms  or  price 
from  the  previous  day  ?  [522]  A.     No. 

Q.  Then  Mr.  Grinstein  showed  you  Plaintiff's 
Exhibit  2, 1  believe  it  is,  the  sales  order. 

May  I  have  that,  Mr.  Clerk  ? 

(The   document  referred  to  was  passed  to 
counsel.) 

Mr.  Dasteel :     Is  there  an  original  ^ 
The  Clerk:     No.  2-A. 

(The   document  referred  to  was   passed  to 
counsel.) 

Q.  (By  Mr.  Dasteel) :  Then,  Mr.  Grinstein 
handed  you  this  document,  entitled  ^^Dulien  Steel 
Products,  Inc.''^  A.     Yes. 

Q.     ' '  Sales  order  No.  LA-712 ' '  ? 

A.     (Speaking  in  Spanish.) 

Q.    You  understand  me  *?  A.    Yes. 

Q.  Then  you  don't  have  to  talk  to  the  interpre- 
ter. You  just  answer. 

He  then  handed  you  this  % 
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A.    Yes. 

Q.  Did  you  receive  this  and  sign  it  before  Mr. 
Dulien  came  to  the  oflSce  ^  A.    No. 

Q.    Did  you  receive  this  ? 

A.  In  Mr.  Dulien 's  presence  and  I  [523] 
signed 

Q.    Just  a  minute.  A.    Yes. 

Q.    Mr.    Dulien    was    present    when    you    were 
handed  this  sales  order,  is  that  right? 
A.    Yes. 

Q.  Now  when  this  was  handed  to  you,  did  you 
read  it?  A.    I  suppose,  yes. 

Q.    You  do  read  English,  don't  you? 

A.    Yes.    Not  perfectly  all  right,  but  I  read  it. 

Q.    You  read  it?  A.    Yes. 

Q.  Did  you  ask  any  questions  of  Mr.  Grinstein 
or  any  member  of  the  Dulien  Steel  organization 
that  was  present  on  that  occasion  regarding  any  of 
the  matters  set  forth  on  this  document  ? 

A.    No. 

Q.    You  were  quite  satisfied  with  it,  then  ? 

A.  (Through  Interpreter)  :  This  I  understood 
to  be  a  confirmation  of  conversations  on  the  11th 
and  12th,  and  as  I  had  confidence  in  the  good  faith 
of  Dulien  I  didn't  ask  him  to  state  that  I  have 
received  samples  as  to  quality. 

Q.  Did  anyone  connected  with  the  Dulien  organ- 
ization discuss — that  means  talk  about — or  read 
anything  set  forth  in  writing  on  this  document  at 
that  time? 
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The  Interpreter:  Would  you  state  that  [524] 
again  ? 

Q.  (By  Mr.  Dasteel)  :  To  make  it  plain,  did 
any  member  of  the  Dulien  organization  talk  about 
or  read  anything  that  is  set  forth  in  that  document  ? 

The  Court :    You  mean  aloud,  read  aloud  ? 

Mr.  Dasteel:    Read  aloud;  yes. 

The  Court :     In  English,  you  mean  ? 
|„   Mr.  Dasteel:    In  English ;  yes,  your  Honor. 
•      The  Witness:     The  only  verbal  conversation  in 
connection  was  regarding  the  credit. 

The  Court:     That  is  not  an  answer  to  the  ques- 
tion.   Did  any  member  of  the  Dulien  organization 
read  that  aloud  to  him  in  English  before  he  signed 
it? 
I     The  Witness:    No. 

The  Court:  Did  they  read  it  to  you  in  Spanish 
before  you  signed  it  ? 

The  Witness:     No. 

The  Court:  Did  you  have  a  Spanish  interpreter 
with  you? 

The  Witness :    Yes,  your  Honor. 

The  Court:     Who? 
I ,  The  Witness :    Mr.  Rendon. 
I    The  Court:    Did  Mr.  Rendon  read  it  to  you  in 
Spanish? 

The  Witness :    No,  your  Honor. 

Q.  (By  Mr.  Dasteel)  :  Did  you  show  this  docu- 
ment to  Mr.  Rendon  at  that  [525]  time  ? 

A.    Possibly,  yes. 

Q.    Was  there  any  discussion  at  all  between  you 
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and  any  member  of  the  Dulien  organization  regard- 
ing any  of  the  matters  set  forth  on  this  document 
at  the  time  you  signed  it,  either  before  or  after  or 
at  the  time? 

A.  There  was  no  discussion  whatever,  only  the 
statement  I  made  regarding  how  credit  would  be 
opened. 

Q.  And  by  that  you  mean  you  did  talk  about  the 
item  set  forth  here  under  the  subheading,  '^Terms''? 

A.    Yes. 

Q.  And  you  discussed  that  particular  item  there, 
which  I  shall  read:  ^^ Letter  of  credit  for  $160,000 
now  on  deposit  at  Los  Angeles  Main  Office  of  Citi- 
zens National  Bank,  subject  of  full  draft  on  deposit 
of  on  board  bills  of  lading,  letter  of  credit  for 
$128,900  to  be  established  on  or  before  July  22,  1946, 
subject  to  draft  on  presentation  of  delivery  receipts. 
Any  railroad  demurrage  accruing  due  to  non-estab- 
lishment of  letter  of  credit  by  July  22,  1946,  will  be 
for  account  of  buyer."  Is  that  what  you  talked 
about? 

A.  No.  (Through  Interpreter)  :  The  only  verbal 
conversation  was  that  the  next  day  I  would  open 

Mr.  Dasteel :  Just  a  minute.  What  was  that,  the 
next  day? 

The  Interpreter :    Yes,  the  next  day.  [526] 

Mr.  Dasteel:    What  date,  the  13th? 

The  Interpreter:  That  is  what  Mr.  Londono 
said. 

Mr.  Dasteel :     I  don't  understand  it. 

The   Interpreter:     Immediately.    That   I   would 
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immediately  open  a  letter  of  credit  for  $160,000  now 
in  the  bank  and  several  days  afterwards  I  would 
open   the   credit   for  the   balance   which  he   men- 
tioned, but  I  don't  recall  the  figures. 

The  Witness :     128 [527] 

Q.     Now,  just  a  minute. 

A.     The  128,000 

Q.  That  discussion  took  place  while  you  were 
referring  to  the  subject  in  the  sales  order  of  letter 
of  credit  (interpreted). 

A.  (Through  Interpreter) :  When  Mr.  Grin- 
stein  asked  me  how  I  was  going  to  pay  for  the  wire. 

Q.  Now,  as  a  matter  of  fact,  then  you  had  this 
document  in  your  hand  and  you  read  this  matter 
here  which  I  have  just  referred  to,  ''Letter  of 
credit,"  and  you  referred  to  this  when  you  had  this 
discussion  regarding  the  letter  of  credit,  did  you 
not?  A.    Yes. 

Q.     Then  did  you  continue  to  read  below? 

A.    I  supposed  to  read  everything. 

Q.    And  you  did?  A.    I  suppose  so. 

Q.    Did  you  not  ?  A.    I  suppose  so. 

Q.  But  you  do  remember  holding  this  and  re- 
ferring to  the  matter  of  letter  of  credit  on  there? 

A.  Yes,  because  Mr.  Grinstein  asking  me  how 
I  going  to  pay,  and  I  say  I  going  to  pay,  I  sign 
$160,000  credit  immediately  and  another  credit  for 
$128,900  a  few  days  later.  [528] 

Q.  Then  you  talked  about  that  item  under  the 
heading  of  ' '  terms "  ?  A.     Yes. 

Q.    Did  you  talk  about  the  heading  ''Commod- 
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ityV  Did  you  talk  about  that,  where  it  says  ^'Un- 
used government  surplus  barbed  wire  as  purchased 
by  seller  from  Interior  Department"?  Did  you 
talk  about  that  ?  A.     On  the  11th. 

Q.  Now,  just  a  minute.  He  can  answer  that 
^*Yes"  or  ^^No."  I  want  to  know  if  he  talked  about; 
that  item  (interpreted). 

Mr.  Hubert  Morrow:    You  mean  on  the  12th? 

The  Witness  (Through  Interpreter)  :  Mr.  Grin- 
stein  told  me  that  the  wire  was  obtained  from  the 
government  of  the  United  States,  and  that  it  was 
unused. 

The  Court:  No.  Is  that  what  he  said  on  that 
day,  after  you  showed  him  the  document?  What  he 
wants  to  know  is  whether  or  not  with  that  document 
in  front  of  you,  Mr.  Grinstein  asked  you  about  what 
the  words  were  on  that  paper. 

The  Witness:  Not  in  front  of  the  document. 
The  day  before. 

The  Court:  He  says,  ^^Not  in  front  of  the  docu- 
ment." 

Q.  (By  Mr.  Dasteel) :  But  when  you  received 
this  document,  you  had  it  in  your  hands  ? 

A.    Yes.  [529] 

Q.     Or  you  laid  it  on  the  desk?  A.    Yes. 

Q.    And  Mr.  Grinstein  was  sitting  there  ? 

A.    Yes,  and  Mr.  Dulien. 

Q.    And  Mr.  Dulien,  too  ?  A.    Yes. 

Q.  You  just  testified  you  discussed  under  thei 
item  of  "Terms,"  namely,  the  letter  of  credit.   Did^ 
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you  talk  about  any  other  of  these  items  in  connec- 
tion with  this  document?  A.    No. 

Q.    That's  all  you  talked  about?  A.    Yes. 

The  Court:  Was  the  condition  of  the  wire  men- 
tioned that  day  at  all  (interpreted)  ? 

The  Witness:    Yes. 

The  Court :    What  was  said  ? 

The  Witness  (Through  Interpreter) :  I  asked 
Mr.  Grinstein  about  the  condition  of  the  wire,  and 
he  said  that  Mr.  Dulien  had  seen  the  wire,  and  that 
it  was  in  good  condition,  and  that  Mr.  Dulien  said 
that  he  would  like  to  buy  50,000  more  tons,  or 
something  like  that. 

Q.  (By  Mr.  Dasteel)  :  Now,  I  want  to  learn 
from  you,  Mr.  Londono,  is  there  any  conversation 
that  took  place  at  the  time  you  received  this  docu- 
ment, either  before  you  signed  it  or  at  the  time  you 
signed  it?  [530] 

Mr.  Bunn :    But  on  the  12th  ? 

Mr.  Dasteel:  On  the  12th,  yes.  You  didn't  see 
this  until  the  12th,  did  you? 

The  Witness:    Yes,  the  12th. 

The  Court:  He  just  told  you  a  part  of  it.  You 
want  more? 

Mr.  Dasteel :  I  want  to  get  all  I  can  about  it,  as 
to  what  was  discussed  in  connection  with  this  docu- 
ment. 

Q.  (By  Mr.  Dasteel) :  Now,  was  anything  said 
at  this  time  regarding  the  last  two  lines,  which  read 
as  follows: 

''Acceptance  of  material  subject  to  rejection  by 


584  Citizens  N.T.&S.  Bank  ofL.A. 

(Testimony  of  J.  B.  Londono.) 

buyer  of  not  more  than  300  net  tons  due  to  excessive 

weathering." 

Did  you  talk  about  that  ? 

A.    No. 

Q.     Did  you  ask  any  questions  about  it  ? 

A.     No. 

Q.    Did  anybody  talk  to  you  about  it? 

A.    No. 

The  Court :    You  mean  on  that  day  ? 

Mr.  Dasteel :    On  that  day. 

The  Witness :     No,  your  Honor. 

The  Court:  Had  you  talked  about  that  300  tons 
right  of  rejection  the  day  before  ? 

The  Witness :    No,  your  Honor.  [531] 

Q.  (By  Mr.  Dasteel) :  Then  do  you  recall  any 
conversation  regarding  your  option  to  refuse  300 
tons  due  to  excessive  weathering  ? 

A.     No,  not  at  that  time. 

Q.  But  when  you  read  this,  didn't  you  ask  about 
it?  If  you  hadn't  discussed  it  before,  when  you 
read  this,  didn't  you  make  any  inquiry  as  to  what 
was  meant  by  that?  A.    No. 

Q.     Well,  you  took  no  action  on  it  ?  A.     No. 

Q.     But  you  knew  it  was  there  ? 

A.  I  supposed  to  read,  but  I — (through  Inter- 
preter) I  didn't  think  that  this  contract  would 
change  any  of  the  conditions  and  terms  set  forth  in 
our  conversation  of  the  11th  above. 

Q.  What  was  the  price  quoted  the  day  before, 
namely,  July  the  11th,  by  Mr.  Grinstein, — how 
much  a  ton  ?  A.     $108  a  ton. 
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Q.    $108.   And  did  you  agree  to  pay  $108  a  ton? 

A.    $107  a  ton. 

Q.    All  right.  That  was  on  the  11th  ? 

A.     On  the  11th. 

Q.  Now,  the  next  day,  the  12th,  when  you  were 
presented  with  this  document,  did  you  notice  the 
price  here  of  $107  a  ton?  [532] 

A.    Of  course,  yes. 

Q.    And  you  checked  and  that  was  all  right  ? 

A.     Oh,  yes. 

Q.  And  did  you  notice  the  specifications  shown 
on  this  order?  Is  that  the  same  specifications?  You 
checked  that,  did  you  not  ? 

A.     (Through  Interpreter)  :     Possibly,  yes. 
*    Q.    You  checked  the  quantity  on  this,  did  you 

not? 
I    A.     Yes.      (Through    Interpreter) :     The    basic 
points  of  the  contract  were  that  it  was  galvanized 
wire,  and  it  was  12^  gauge,  and  so  forth. 

*  Q.     I  know.    I  just  asked  him  if  he  checked  that 
on  this  contract.   Now,  the  price  shown  on  this  con- 
;  tract  is  $107  per  ton,  is  it  not  ?  A.     Yes. 

Q.  Now,  if  that  had  appeared  as  $137  per  ton, 
j  you  would  have  made  some  objection  to  it,  would 
'  you  not?  A.     Of  course,  yes. 

Q.  All  right.  But  the  other  parts  of  the  con- 
tract, namely,  the  last  two  lines,  ^^  Acceptance  of 
material  subject  to  rejection  by  buyer  of  not  more 
than  300  net  tons  due  to  excessive  weathering, '^ — 
you  didn't  question  that  at  all?  A.     Yes. 

Q.    '^Yes"  or  ''No.''  [533] 
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A.  (Through  Interpreter) :  I  didn't  put  any 
attention  on  that  particular  part  there. 

Q.  Is  it  possible  you  may  have  at  the  time,  but 
now  you  don't  remember? 

Mr.  Bunn:  I  object  to  that.  That  is  a  para- 
doxical question,  and  it  calls  for  a  conclusion.  It 
asks  him  if  something  happened  which  he  does  not 
now  remember.  If  he  remembers  it,  then  the  ques- 
tion falls  of  its  own  weight.  If  he  does  not  remem- 
ber, then  he  cannot  say  it  happened. 

Mr.  Dasteel :  He  was  only  99  per  cent  sure  that 
he  got  the  samples  on  the  12th. 

The  Court:  Objection  overruled.  Eead  the  ques- 
tion. 

(The  question  was  read.) 

The  Court:  That  you  may  have  said  something 
about  the  300  tons? 

The  Witness  (Through  Interpreter)  :  I  cannot 
say  that  I  remember  it. 

Q.  (By  Mr.  Dasteel)  :  That  is  your  signature, 
is  it  not?  A.    It  is,  yes. 

Q.  What  did  you  do  with  this  document,  or  the 
original  duplicate  copy  which  was  given  to  you 
after  you  received  it? 

A.  (Through  Interpreter)  :  I  put  it  away  some 
place  in  my  possession  imtil  the  26th  or  27th,  when 
I  turned  it  [534]  over  to  Mr.  Schroeder  to  ask  him 
for  the  credit. 

Q.  Before  you  showed  it  to  Mr.  Schroeder,  did 
you  show  it  to  anyone  else  ?  A.    Yes. 
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Q.    Who? 

A.  (Through  Interpreter) :  To  the  man  on  4th 
Street  in  the  plumbing  establishment,  the  engineer. 

Q.  Did  you  have  any  discussion  with  him  regard- 
ing the  various  items  set  forth  on  this  document? 

Mr.  Bunn:    Just  answer  ''Yes"  or  ''No,"  please. 

*  *     * 

The  Court:    Mr.  Londono,  the  question  is,  "Did 
you  have  a  conversation  with  this  man?" 
The  Witness:     Yes,  sir. 
The  Court:    About  that  document? 
The  Witness :    Yes,  your  Honor. 

*  *     * 

Q.  (By  Mr.  Dasteel) :  Now,  in  this  conversa- 
tion with  this  [535]  man,  did  you  talk  about  the 
various  specifications  in  the  items  set  forth  on  this 

document? 

*  *     * 

_  (The  question  was  interpreted.) 

The  Witness  (Through  Interpreter)  :  No,  it  was 
that  we  spoke  about  the  quantity  of  the  wire  that 
was  to  be  sent  to  Colombia,  but  we  did  not  discuss 
any  of  the  technicalities  of  the  contract.  [536] 

*  *     * 

Q.  After  you  left  Dulien's  office  then  you  went 
with  Mr.  Rendon  to  the  plumber  and  you  showed 
it  to  the  engineer  at  the  plumbing  establishment, 
and  then  the  next  time  you  revealed  or  showed  this 
document  to  anyone  was  when  you  took  it  to  the 
bank  and  presented  it  to  Mr.  Schroeder? 
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A.     Yes,  sir. 

Q.  Now,  when  you  presented  this  to  Mr.  Schroe- 
der,  did  you  engage  in  a  conversation  and  talk 
about  any  of  the  items  shown  on  this  sales  order? 

•3f  *         * 

The  Witness:  I  don't  remember  to  have  any 
particular  conversation  with  Mr.  Schroeder  about 
the  document.  I  remember  I  gave  him  the  document 
and  I  told  him  I  bought  from  Dulien  the  wire.  [538] 

Q.  (By  Mr.  Dasteel)  :  Did  Mr.  Schroeder  ask 
you  any  questions  regarding  this  document  ? 

A.    Not  that  I  remember,  Mr.  Dasteel. 

Q.    Did  you  leave  it  with  Mr.  Schroeder? 

A.    Yes,  the  26th  or  27th  of  July.  [539] 

*     *     * 

Q.  Now,  we  have  you  at  the  bank  with  Mr. 
Schroeder,  and  I  believe  you  entered  into  negotia- 
tions with  him  for  a  letter  of  credit.  [540] 

A.    Yes. 

Q.  Then  you  testified  that  thereafter,  on  July 
27th,  you  went  to  Dulien 's  office  and  delivered  a 
copy  of  the  letter  of  credit  to  the  Dulien  Company, 
is  that  right? 

A.    The  original  letter  of  credit? 

Q.     The  original  letter  of  credit.  A.     Yes. 

Q.  Who  did  you  give  it  to,  Mr.  Stanley  or  Mr. 
Grinstein?  A.     I  gave  it  to  Mr.  Grinstein. 

Q.  Did  you  have  any  conversation  with  him 
when  you  handed  him  a  letter  of  credit  ? 

A.    Yes. 
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Q.     What  did  you  say  ? 

A.  I  delivered  to  him  the  letter  of  credit  and 
after  he  saw  the  letter  of  credit,  he  accepted,  and 
I  asked  him  for  an  option  of  300  tons  of  barbed 
wire — (through  Interpreter)  I  asked  for  an  option 
on  the  balance  of  300  tons  of  barbed  wire. 

Q.     Now,  Mr.  Londono,  first  tell  me 

The  Court:  Apparently  he  has  not  finished  his 
answer. 

Mr.  Dasteel :     Pardon  me. 

The  Witness  (Through  Interpreter)  :  I  gave  him 
the  letter  of  credit.  We  talk  about  the  wire  going  to 
South  America,  and  I  told  him  that  I  had  done  a 
very  good  business [541] 

The  Witness  (In  English)  :  No.  Excuse  me.  Big 
business. 

The  Interpreter :     It  was  big  business. 

The  Court :     That  that  was  big  business  for  you  ? 

The  Witness :    Yes,  the  amount  of  business. 

The  Interpreter:  And  he  told  me  also  that  for 
him  had  been  big  business,  and  he  mentioned  at  the 
time  that  he  had  bought  the  wire  from  the  govern- 
ment at  $28  a  ton. 

Q.  (By  Mr.  Dasteel)  :  Was  that  the  first  time 
that  you  learned  that  Dulien  had  purchased  this 
wire  from  the  government  at  $28  a  ton  ? 

A.     I  think  it  was  the  first  time  I  knew  for  sure. 

Q.  When  did  you  first  know  about  the  fact  that 
this  wire  was  purchased  by  Dulien  for  $28  a  ton? 
Was  it  last  Monday  or  last  week  or  a  year  ago  1 

The  Court :    He  just  got  through  answering  that. 
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He  said  he  thinks  that  is  the  first  time  he  learned  of 

it  for  sure. 

Q.  (By  Mr.  Dasteel) :  Is  it  your  statement  that 
on  July  27,  1946,  that  Mr.  Grinstein  told  you  that 
Dulien  had  bought  that  wire  for  $28  a  ton? 

A.    Yes. 

Q.  You  did  not  make  that  statement  in  your 
deposition  that  was  taken  on  April  6,  1948.  Have 
you  remembered  that  since  that  time  %  [542] 

Mr.  Bunn :     Was  he  asked  any  such  question  % 

Mr.  Dasteel:  He  was  asked  all  of  the  conversa- 
tion at  that  time,  not  only  by  myself  but  by  other 
counsel. 

The  Court :  Show  him  the  questions  in  the  depo- 
sition. That  is  not  the  way  to  impeach  him. 

The  Witness:  Mr.  Dasteel  —  excuse  me,  your 
Honor. 

The  Court:  There  is  no  question  pending.  Ob- 
jection sustained. 

The  Witness :    At  one  time  in  the  deposition 

Mr.  Bunn :  Just  a  moment.  There  is  no  question, 
unless  you  are  answering  the  last  one  that  he  made. 

Mr.  Dasteel:  If  the  witness  would  like  to  add 
something  to  his  last  answer,  I  would  like  him  to 
do  so. 

The  Court:     Very  well. 

The  Witness :  In  one  time  during  my  deposition 
two  years  ago  I  said  that  my  Colombian  friend, 
Hector  Silva  Herrera,  mentioned  to  Mr.  Fosvett  in 
the  bank  the  price  of  $28.  In  other  words,  I  stated- 
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the  fact  that  the  wire  had  been  bought  for  $28  a 

ton. 

Q.  (By  Mr.  Dasteel)  :  With  further  reference 
to  your  conversation  with  Mr.  Grinstein  on  July 
27th  and  the  11th  and  12th,  prior  to  that  time  you 
were  told,  were  you  not,  that  this  wire  was  pur- 
chased from  the  governments 

The  Court :    Let  me  have  that  question.  [543] 

(The  question  referred  to  was  read  by  the 
reporter  as  follows: 

(^^Q.  With  further  reference  to  your  con- 
versation with  Mr.  Grinstein  on  July  27th  and 
the  11th  and  12th,  prior  to  that  time  you  were 
told,  were  you  not,  that  this  wire  was  purchased 
from  the  government?'') 

Mr.  Dasteel:  I  will  reframe  it  and  make  it 
clear. 

Q.  On  July  11th  and  12th  and  at  any  other  time 
that  you  discussed  this  barbed  wire  with  Mr.  Grin- 
stein, you  were  told  that  it  was  unused  government 
barbed  wire  as  purchased  from  the  government, 
were  you  not? 

Mr.  Bunn:  I  object  to  that  question.  It  is  com- 
pound as  to  the  dates  to  which  it  applies. 

Mr.  Dasteel :  I  will  withdraw  it  to  save  time.  I 
will  ask  it  this  way : 

Q.  Did  Mr.  Grinstein  at  any  time  tell  you  that 
the  wire  you  were  purchasing  was  unused  barbed 
wire  as  purchased  from  the  government? 

A.     (Through  Interpreter)  :     He  didn't  tell  me 
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all  those  words,   but  he  stated  that  it  had  been 

bought  from  the  government. 

Q.  Now,  on  July  11th,  did  Mr.  Grinstein  on  that 
date  tell  you  that  the  wire  he  proposed  to  sell  to 
you  was  unused  government  suri3lus  barbed  wire? 

A.  Not  in  particular.  The  negotiation  was  based 
on  the  [544]  samples  and  also  on  the  fact  that  it 
was  purchased  from  the  government. 

Q.  He  told  you  on  the  11th  that  this  wire  was 
coming  from  Honolulu?  A.    Yes. 

Q.  And  that  it  was  purchased  from  the  United 
States  Government,  did  he  not?  A.     Yes. 

Q.  And  he  told  you  it  was  unused  wire,  did  he 
not?  A.     Obviously,  yes. 

Q.  Did  he  tell  you  how  long  the  wire  had  been  in 
storage  at  Honolulu?  A.    No. 

Q.     Did  you  ask  him  ?  A.     No. 

Q.  Did  you  inquire  at  all  about  the  age  of  the 
wire?  A.    No.  [545] 

Q.  When  did  you  first  see  some  of  the  wire  that 
was  unloaded  from  the  White  Squall? 

A.  It  was  in  the  afternoon  of  July  29th,  at 
Long  Beach  Pier  1-A. 

Q.    And  was  that 

The  Court:  I  think  we  might  have  the  afternoon, 
recess. 

(A  short  recess  was  taken.) 

Q.  (By  Mr.  Dasteel) :  Mr.  Londono,  I  believe 
the  last  question  was  when  did  you  first  see  any 
of  the  wire  that  was  unloaded  from  the  steamer 
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White  Squall,  and  I  think  your  answer  was  July 

the  20 

A.     The  29th,  in  the  late  afternoon. 

Q.  When  was  the  next  time  you  saw  any  of 
the  wire  that  was  unloaded  from  the  ship,  the  White 
Squall?  A.     The  next  day. 

Q.    That  was  the  30th?  A.    Yes. 

Q.  Did  you  go  to  the  Citizens  National  Bank 
on  the  31st  of  July?  A.    Yes,  sir. 

Q.  Referring  to  Plaintiff's  Exhibit  No.  11,  which 
is  the  letter  dated  July  31st  adressed  to  the  Citizens 
National  Trust  &  Savings  Bank,  I  show  you 

The  Court :    It  has  an  exhibit  number. 

Mr.  Dasteel:    Yes,  Exhibit  No.  11.  [546] 

The  Court :     Oh,  you  did  say  that.  I  am  sorry. 

Mr.  Dasteel :    Yes,  your  Honor. 

Q.  (By  Mr.  Dasteel :  I  believe  you  testified  that 
you  wrote  that  letter  and  signed  it  and  that  is  your 
signature;  is  that  correct? 

A.    Yes,  it  is  correct.  (Examines  letter.)  Yes. 

Q.  And  this  contains  an  order,  does  it  not,  to 
make  shipment  of  1500  tons  of  barbed  wire  to 
Buenaventura,  Colombia?  A.    Yes. 

Q.    And  500  tons  to  Roldan  y  Cia.,  at  Cartagena  ? 

A.    Yes. 

Q.  And  you  wrote  this  letter  after  you  had  seen 
some  of  the  wire  that  was  unloaded;  isn't  that 
correct  (interpreted)  ? 

A.  After  I  saw  a  small  quantity  of  the  wire, 
and  which  wire  was  not  identified  as  the  one  that 
was  going  to  be  assigned  to  me. 
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Q.  Isn't  it  true  that  you  testified  that  on  July 
30th,  which  was  a  Tuesday,  you  took  some  wire- 
cutting  pliers  down  to  the  dock  and  took  several 
samples  of  the  wire,  which  you  saw  on  the  dock  ? 

A.    Yes. 

Q.  And  the  samples  that  you  took  you  under- 
stood were  from  this  wire,  were  they  not  (inter- 
preted) ?  Ask  him  to  [547]  answer  ''Yes"  or  ''No." 

A.  (Through  interpreter) :  At  the  time  Mr. 
Rendon  took  the  samples,  we  didn't  know  whether 
the  wire  was  going  to  be  for  us,  or  whether  it  was 
going  to  be  for  Gonzales  and  Blanco,  and  for  that 
reason  we  did  not  use  them. 

Q.  Do  you  still  have  the  samples  of  wire  which 
you  stated  you  took  from  the  dock,  that  we  just 
talked  about?  A.    No. 

Q.    What  did  you  do  with  them? 

A.  (Through  Interpreter) :  Mr.  Rendon  had 
them  in  his  car,  and  probably  they  just  slipped 
away,  because  they  didn't  use  them. 

Q.  Now,  on  July  31st,  after  you  wrote  the  letter 
which  is  Plaintiff's  Exhibit  No.  11,  which  I  have 
just  referred  to,  you  left  that  with  the  Citizens 
National  Bank,  or  did  you  mail  it?  I  show  you 
the  letter  again. 

A.  Yes,  I  left  it  in  the  bank.  I  signed  it  in  the 
bank  and  left  it  at  the  bank. 

Q.    You  left  it  at  the  bank?  A.    Yes. 

Q.  Whom  did  you  leave  it  with?  What  is  the 
name  of  the  person  in  the  bank  that  you  left  it 
with? 
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A.  Mr.  Schroeder  or  Mr.  Powers  in  the  Foreign 
Department. 

Q.    You  don't  remember  which  one?  [548] 

A.    Probably  Mr.  Schroeder. 

Q.  Mr.  Schroeder.  Did  you  have  any  conver- 
sation with  him  at  the  time  that  you  handed  this 
letter  to  him?  Did  you  say  anything? 

A.  Not  in  particular.  (Through  Interpreter) : 
He  dictated  the  letter  and  asked  me  to  read  and 
to  sign. 

The  Court:    He  dictated  the  letter? 

The  Witness:     Yes. 

Q.  (By  Mr.  Dasteel)  :  Did  you  read  it  after  he 
dictated  it?  A.    Yes. 

Q.  And  did  he  say  anything  about  the  contents 
of  this  letter?  A.    Not  that  I  remember. 

IQ.    When  I  say  **he"  I  mean  Mr.  Schroeder. 
A.    Not  that  I  remember,  Mr.  Dasteel. 
Q.    What  did  you  do  then,   after  you  handed 
this — signed  this  and  handed  it  to  Mr.  Schroeder 
that  day? 

A.     During  that  time  in  the  bank? 

Q.    Yes,  right  then  and  there. 

A.  I  made  several  things.  I  signed  this  letter. 
I  signed  a  promissory  note  to  the  bank.  I  got  from 
Mr.  Schroeder  the  check  for  $54,000  and  more  dol- 
lars. I  received  from  Mr.  Schroeder  another  letter. 

Mr.  Diether:    What?  [549] 

The  Court :    Another  letter. 

The  Witness:  And  a  commercial  invoice  for 
2,000  tons  of  barbed  wire,  and  maybe  I  received 
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from  him  in  the  presence  of  Mr.  Sweeney — in  Mr. 
Sweeney's  presence  the  bill  of  freight,  which  docu- 
ment at  that  time  we  called  bill  of  lading.  [550] 

Q.  Now  did  you  give  any  instructions  to  Mr. 
Sweeney  at  that  time  about  shipping  some  of  this 
wire  on  the  31st? 

The  Court:    You  mean  oral  instructions? 

Mr.  Dasteel:    Yes,  orally. 

The  Court:  Is  not  that  the  letter  to  Mattoon  & 
Company  ? 

Mr.  Dasteel :  No,  this  is  not  to  Mattoon  &  Com- 
pany, your  Honor;  this  is  to  the  bank. 

The  Witness:  I  repeated  the  instructions  that 
I  have  given  to  Mr.  Sweeney  regarding  the  wire 
on  the  29th,  all  of  which  I  have  given  to  the  bank 
in  the  same  sense. 

Q.  (By  Mr.  Dasteel)  :  You  repeated  it  to  Mr. 
Sweeney,  you  told  him  to  proceed  with  the  ship- 
ment of  this  wire  then? 

A.  I  didn't  tell  him  to  stop  the  shipment,  so 
obviously  I  told  hun  to  proceed  with  it. 

Q.     That  was  on  the  29th  and  the  31st,  too? 

A.    The  31st. 

Q.  But  you  said  you  already  had  given  Mr. 
Sweeney  some  instructions  on  the  29th. 

A.  Yes,  I  asked  him  several  times  before  to 
make  the  booking  space. 

The  Court :    Booking  space  on  a  steamer  ? 

The  Witness:    Yes. 

Q.     (By    Mr.    Dasteel) :     Then    you    confirmed 
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these  instructions  with  Mr.  [551]  Sweeney  that  you 

(gave  to  the  Citizens  Bank  in  writing"? 

A.    Yes. 

Q.  Now  on  August  1st — I  show  you  Plaintiff's 
Exhibit  No.  23 — on  the  letterhead  of  J.  B.  Londono, 
dated  August  1,  addressed  to  Dulien  Steel  Products, 
Inc.  Do  you  recall  sending  and  signing  that  letter? 

A.    Yes. 

Q.  I  draw  your  attention  to  the  last  paragraph 
which  reads:  ^*If  the  balance  of  the  lot  is  in  similar 
condition  when  discharged  I  must  request  the  op- 
portunity to  renegotiate  the  original  price  paid  for 
this  merchandise."  Do  you  recall  writing  that? 

A.    Yes. 

Q.  Now  you  asked  for  the  opportunity  to  re- 
negotiate, and  then  thereafter  you  met  Mr.  Grin- 
stein  at  the  ship  and  he  agreed  with  you,  he  said, 
yes,  you  should  have  an  opportunity  to  renegotiate, 
did  he  not?  A.    Yes. 

Q.  Did  you  make  any  request  thereafter  for  a 
renegotiation?  A.    Yes. 

Q.    When? 

A.    During  the  month  of  August,  and  he  refused. 

Q.    What  time?  What  date  in  August? 

A.  I  can't  remember,  Mr.  Dasteel,  but  I  am 
quite  sure  [552]  it  was  in  August. 

Q.  Was  it  the  date  that  Mr.  Grinstein  used 
those  famous  words,  **You  have  the  wire,  we  have 
the  money"? 

A.    No,  it  was  another  day.  I  don't  remember. 

Q.    Was  it  before  or  after? 
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A.  It  was  before.  And  he  refused  and  he  say 
because  Gonzales  and  Blanco  had  picked  the  best 
wire. 

Q.  Did  you  make  any  written  request  after 
August  1st  to  renegotiate  *?  A.    No. 

Q.  Do  you  know  what  the  meaning  of  the  word 
** renegotiate"  is?  A.    Yes. 

Q.    What  does  it  mean,  in  your  opinion? 

A.  In  Spanish  they  speak  of —  (through  Inter- 
preter) it  speaks  for  itself.  In  Spanish  the  word 
speaks  for  itself.  To  negotiate  over  again. 

Q.    To  negotiate  over  again?  A.    Yes. 

Q.  That  was  your  understanding  then  of  that 
word  ?  A.    Yes. 

Q.  Now,  Mr.  Londono,  when  was  the  first  time 
that  you  inquired  about  the  original  bill  of  lading?. 

Mr.  Diether:     From  whom?  [553] 

Q.     (By  Mr.  Dasteel)  :     And  from  whom? 

A.    It  was  after  the  24th  of  August. 

Q.  Was  that  after  the  date  that  you  discovered 
you  made  a  bad  bargain  in  connection  with  the: 
purchase  of  this  wire? 

Mr.  Bunn:  I  object  to  that.  I  think  that  calls 
for  a  conclusion.  j 

The  Court:     Sustained. 

Q.     (By  Mr.  Dasteel)  :    When  did  you  first  real- 
ize or  come  to  the  conclusion  that  you  had  made  a 
bad  bargain  in   connection  with  the   purchase   of; 
this  wire? 

Mr.  Bunn:  Just  a  moment.  I  object  to  that 
question.   It  calls  for  a  conclusion  and  it  is   ob- 
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viously  an  attempt  to  get  the  witness  to  commit 
himself. 
K     The  Court:     Objection  sustained. 

Q.  (By  Mr.  Dasteel) :  Is  it  your  contention  that 
you  did  make  a  bad  bargain  in  connection  with  the 
purchase  of  this  wire? 

Mr.  Bunn:     Same  objection. 

The  Court:     Same  ruling;  sustained. 

Q.  (By  Mr.  Dasteel) :  Is  it  your  contention 
then  that  you  made  a  good  bargain  in  connection 
with  the  purchase  of  the  wire?  [554] 

Mr.  Bunn:  I  object  on  the  same  ground,  and 
his  contentions  are  set  out  in  the  complaint. 

The  Court:    Objection  sustained. 

Q.  (By  Mr.  Dasteel) :  Now  you  stated  you  first 
asked  something  about  the  original  bill  of  lading 
on  August  24th.  Was  that  the  date? 

A.    After  August  24th. 

Q.    And  who  did  you  ask  about  it? 

A.    I  was  at  Matson  office  in  Wilmington 

The  Court :  Matson  Navigation  Company  in  Wil- 
mington? 

B  The  Witness:  Yes — asking  for  the  documents 
^relating  to  the  shipment  of  the  barbed  wire.  I  was 
not  asking  to  obtain  the  bill  of  lading,  but  I  asked 
to  see  the  bill  of  lading  in  order  to  know  if  some 
exceptions  were  marked.  I  was  asking  for  the  bill 
of  lading  not  to  obtain  possession  of  the  document, 
but  to  observe  whether  or  not  a  notation  or  ex- 
ception had  been  written  on  it. 
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Q.  (By  Mr.  Dasteel) :  What  circumstances' 
prompted  you  to  make  an  inquiry  for  the  bill  of 
lading  ? 

The  Court:    From  Matson?  I 

Mr.  Dasteel :     From  anybody. 

Q.  What  aroused  your  desire  to  see  a  bill  of! 
lading?  I 

A.  The  document  I  had  in  my  hands  was  the 
freight  bill  and  had  no  notation  whatever,  and  Ii 
wanted  to  find  out  if  the  [555]  bill  of  lading  on 
the  documents  regarding  the  shipment  had  such  a: 
notation. 

The  Court:  What  made  you  think  the  bill  of  I 
lading  was  at  Matson's  Wilmington  office? 

The  Witness :  Because  Mr.  Sweeney  told  me  andl 
suggest  to  me  to  go  there  to  find  it.  I  was  with; 
Mr.  Sweeney  at  that  time. 

The  Court:     Did  you  go  to  the  bank  first? 

The  Witness:  Oh,  yes.  I  was  in  the  bank  thai 
next  day,  your  Honor,  the  24th  of  August,  and  I! 
saw  Mr.  Moran  and  asked  him  about  the  other: 
documents. 

The  Court:    That  was  the  time  you  learned  the 
bank  had  not  gotten  the  bill  of  lading? 

The  Witness:    Yes. 

The  Court :    Or  were  advised  the  first  time  ? 

The  Witness:    Yes,  your  Honor. 

Q.     (By  Mr.  Dasteel) :    Did  you  have  a  discus- 
sion with  Mr.  Sweeney — when  I  say  a  ** discussion" 
I  mean  did  you  talk  to  Mr.  Sweeney — at  that  time' 
about  the  bill  of  lading  and,  if  so,  what  did  youi 
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say  to  him  and  what  did  he  say  to  you  about  it? 

A.  Yes.  In  the  morning  of  the  24th  of  August 
I  went  into  Mattoon's  office  and  asked  Mr.  Sweeney 
if  he  received  from  the  bank  other  document  dif- 
ferent than  the  bill  of  freight  that  I  show  him  in 
that  occasion,  and  he  told  me  [556]  that  the  bill 
of  freight  is  supposed  to  be  the  bill  of  lading  and 
it  was  the  only  document  received  from  the  bank. 

Mr.  Diether:  May  we  make  a  motion  to  strike 
that  answer  as  not  affecting  the  bank,  hearsay 
testimony,  purely  between  Mr.  Londono  and  Mr. 
Sweeney. 

The  Court :  You  can  reserve  your  right  to  strike 
it.  [557] 

Q.  (By  Mr.  Dasteel)  :  Did  you  inquire  of  Mr. 
Sweeney  how  he  was  able  to  secure  possession  of 
some  of  the  wire  for  reshipment  to  Colombia,  and 
what  document  he  used  to  hand  to  the  Matson 
Navigation  Company  to  take  delivery  of  some  wire  ? 

A.    No. 

Q.    Did  he  tell  you,  or  do  you  know? 

A.    No. 

Q.  You  did  instruct  Mr.  Sweeney  to  handle  a 
reshipment  of  some  of  this  wire  to  Colombia,  did 
you  not?  A.    Yes;  all  the  wire. 

Q.  AH  the  wire.  When  was  the  first  shipment 
made? 

Mr.  Bunn :    You  mean  when  did  the  boat  leave  ? 

Mr.  Dasteel:    Yes,  that  is  one  date. 
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The  Witness:  Yes.  I  think  August  20th,  112 
tons. 

Q.  (By  Mr.  Dasteel) :  What  date  did  Mr. 
Sweeney  remove  some  of  the  wire  from  the  docks 
for  shipment  to  Colombia? 

A.    It  was  about  the  31st  of  July. 

Q.  About  the  31st  of  July  that  they  took  physi- 
cal possession  of  some  wire  and  removed  it  from 
the  dock  for  reshipment? 

A.     To  Moore-McCormack  Lines,  yes,  sir. 

Q.  Now,  do  you  know  what  document  or  docu- 
ments Mattoon  &  Company  used  to  hand  to  Matson 
Company  for  the  purpose  of  getting  delivery  of 
the  wire  at  this  time?  A.    No.  [558] 

The  Court:  Do  you  know  whether  or  not  they 
handed  any  dociunents  to  Matson  Company  ? 

The  Witness :    No,  your  Honor. 

The  Court:  Did  you  ever  receive  any  other 
document — Strike  that.  Did  you  give  the  commer- 
cial bill  of  lading — the  commercial  invoice  to  Mat- 
toon  &  Company? 

The  Witness:  No,  your  Honor.  It  was  unneces- 
sary. 

Q.  (By  Mr.  Dasteel) :  Now,  you  stated  you 
were  at  the  Citizens  National  Bank  on  July  the 
29th?  A.    No. 

Q.  Did  you  talk  to  Mr.  Glenn  Powers  there  at 
that  time? 

Mr.  Bunn:     On  July  29th? 

Mr.  Dasteel :    Yes. 

Mr.  Bunn:    He  didn't  so  state. 
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The  Witness:    July  31st. 

Q.  (By  Mr.  Dasteel) :  Were  you  in  the  bank 
on  July  the  29th  ?  A.    No. 

Q.    Were  you  in  the  bank  on  the  30th? 

A.    No. 

Q.    Were  you  in  the  bank  on  the  31st? 

A.    Yes. 

Q.  I  show  you  Plaintiff's  Exhibit  8-A  on  the 
letterhead  or  form  of  the  Citizens  National  Bank. 
Said  document  [559]  is  dated  July  29,  1946,  ad- 
dressed to  J.  B.  Londono,  and  at  the  bottom  there 
is  a  rubber  stamp  which  reads,  '^Received  from 
Citizens  National  Trust  &  Savings  Bank  of  Los 
Angeles  the  within  described  enclosures,"  and  there 
is  a  signature  there  that  looks  to  me  like  ^*  Lon- 
dono." Will  you  tell  me  if  that  is  your  signature? 

A.    Yes,  it  is. 

Q.    When  did  you  sign  that? 

A.  It  must  be  the  31st  of  July,  when  I  went 
to  the  bank.  I  was  not  in  the  bank  before  the  31st. 

Q.  Then  it  is  possible,  of  course,  that  this  was 
typed  up,  and  you  signed  it  when  you  came  in  on 
the  31st?  A.    Yes. 

Q.  All  right.  Now,  did  you  read  this  document 
when  you  received  it  ?  A.    I  suppose  I  did. 

Mr.  John  Morrow:  I  am  sorry.  We  can't  hear 
you  back  here. 

The  Court:     '*!  suppose  I  did." 

Q.  (By  Mr.  Dasteel) :  I  call  your  attention  to 
the  fact  that  there  is  set  forth  there,  *^1  bill  of 


604  Citizens  N.  T,  &  S.  Bank  of  L.  A. 

(Testimony  of  J.  B.  Londono.) 
lading/'  and  a  star  against  the  number  1,  and  a 
statement  to  the  effect,  '^This  payment  has  been 
made  against  the  following  documents  which  we  en- 
close,'' and  it  says,  ^^1  bill  of  lading"  and  ^*1  invoice 
evidencing  shipment  of:  2,000  tons  Barbed  [560] 
Wire."  You  recall  signing  and  receiving  a  copy  of 
this  document,  do  you  not? 

A.    Yes,  and  I  remember 

Mr.  Hubert  Morrow:  Pardon  me.  What  was 
that  question — signing? 

Mr.  Dasteel :     Signing  and  receiving. 

Q.  (By  Mr.  Dasteel) :  What  were  you  going 
to  say  about  the  bottom  there? 

A.  And  the  last  part  of  the  letter,  the  asterisk, 
so  marked,  shows  '^Documents  marked" — asterisk — 
**have  been  delivered  to  Mattoon  &  Co.,  as  per  your 
instructions  and  attached  receipt." 

The  Court:  Will  the  reporter  read  the  answer, 
please  ? 

(The  answer  was  read  by  the  reporter.) 

Q.  (By  Mr.  Dasteel) :  Now,  at  the  time  you 
signed  this,  did  you  make  any  inquiry  regarding 
the  bill  of  lading  as  set  forth  here,  which  the  docu- 
ment states  has  been  delivered  to  Mattoon  &  Com- 
pany ?  A.    No. 

Q.  Then  on  that  same  day  did  you  also  receive 
your  freight  bill  marked  ^^Paid"? 

A.    Mr.  Sweeney  or  I 

Q.    You? 

A.    take  the  bill  of  freight,  which  was  sup- 
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posed  to  be  the  bill  of  lading  from  Mattoon  office. 

We  came  to  the  bank.  [561] 

Q.  I  have  got  you  to  the  bank  already.  I  just 
want  to  know  if  you  received  a  freight  bill  on  the 
31st. 

Mr.  Bunn:  Let  him  answer.  He  is  answering 
you. 

The  Court:    Go  ahead. 

The  Witness:  We  come  to  the  bank,  Mr. 
Sweeney  and  I,  with  the  possession  of  the  docu- 
ment that  we  call  the  bill  of  lading. 

The  Court:     Which  was  the  freight  bill? 

The  Witness:  The  freight  bill.  Mr.  Sweeney  or 
I  delivered  the  document  to  Mr.  Schroeder,  and 
after  he  required  to  get  the  endorsement  from 
Dulien.  He  handed  the  document  to  me  or  Mr. 
Sweeney.  In  other  words,  we  come  to  the  bank  with 
the  document.  We  left  the  bank  with  the  document 
after  Mr.  Schroeder  required  to  have  the  endorse- 
ment. 

Q.     (By  Mr.  Dasteel) :    That  was  on  the  31st? 

A.    The  31st. 

Q.  And  you  previously  testified,  I  think,  that 
on  the  29th  Mattoon  &  Company  had  already  re- 
moved some  wire  from  the  dock? 

A.    Not  the  29th.  The  31st. 

The  Court:    By  the  way,  who  typed  that  legend 
bn  the  back  of  the  bill  of  freight  at  Dulien 's  office? 
Mr.  Sweeney? 
:    The  Witness :    Mr.  Stanley. 
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The  Court:    Mr.  Stanley? 

The  Witness :     Mr.  Stanley  in  person.  [562] 

The  Court :    Mr.  Stanley. 

The  Witness:    Yes,  your  Honor. 

Q.  (By  Mr.  Dasteel)  :  That  was  done  in  the 
office  of  Dulien,  though  ?  A.    Yes. 

The  Court:  And  when  Mr.  Moran  phoned  you 
about  the  documents,  did  he  tell  you  that  Mr.  Stan- 
ley was  there? 

The  Witness :     No,  your  Honor. 

The  Court:     At  the  bank? 

The  Witness :  No,  your  Honor.  He  say  that '' W© 
have  the  documents  from  Dulien." 

The  Court:     Oh,  all  right. 

Q.  (By  Mr.  Dasteel) :  Now,  you  also  testified 
that  you  went  to  the  Moore-McCormack  pier  to  see 
some  wire  ^Hhat  the  day  before  we  ordered  re- 
moved from  the  Long  Beach  dock."  That  was  July 
30th,  the  day  before.  In  other  words,  you  wenti 
there  on  July  31st  and  saw  the  wire,  and  Mr. 
Sweeney  accompanied  you,  and  you  told  him  to  go 
ahead  and  ship  it;  is  that  right? 

Mr.  Bunn:  I  object  to  the  question.  It  is  en-i 
tirely  too  comprehensive,  and  so  much  so  that  it  is' 
not  understandable. 

Mr.  Dasteel:  All  right.  I  will  withdraw  it  and 
I  will  put  it  in  another  way. 

The  Witness:  Mr.  Dasteel,  I  will  ask  you  to 
make  a  short  [563]  question. 

Mr.  Dasteel:  That  is,  I  will  ask  another  ques- 
tion. 
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The  Court:  The  witness  says,  ^'Mr.  Dasteel,  I 
will  ask  you  to  make  a  short  question." 

Mr.  Dasteel:    A  short  question.  [564] 

Q.  (By  Mr.  Dasteel) :  Did  you  go  to  the  Moore- 
McCormack  Pier  on  July  31?  A.    Yes. 

Q.    Was  Mr.  Sweeney  with  you?  A.    Yes. 

Q.  And  did  you  see  some  wire  there  at  that 
time?  A.    Yes. 

Q.  And  did  you  tell  Mr.  Sweeney  you  shipped 
some  of  it  to  South  America? 

A.    I  say  Mr.  Sweeney,  *'Stop"— ^ — 

Q.  No.  Wait  a  minute.  I  am  just  asking  this 
question :  Did  you  tell  Mr.  Sweeney  to  ship  some  of 
the  wire  to  South  America?  You  can  answer  that 
yes  or  no,  I  am  sure. 

The  Court :     Some  of  what  wire  ? 

Mr.  Dasteel:  Some  of  the  wire  that  he  pur- 
chased from  Dulien  that  was  on  the  dock. 

The  Witness:    The  first  time  I  say  *'stop.'' 

Mr.  Dasteel:    No 

The  Witness:    Yes. 

The  Court:    That  is  on  July  31? 

The  Witness:  On  July  31,  when  I  saw  the  wire 
on  the  Moore-McCormack  dock  I  said  to  Mr. 
Sweeney,  ^^Stop.  Don't  ship  that  wire  to  Colombia." 

But  later  on  I  asked  him  to  order  to  segregate 
this  wire  and  take  the  less  bad  and  ship  to  Colom- 
bia. [565] 

Mr.  Dasteel :    Will  you  read  that  answer,  please  ? 
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(The  answer  referred  to  was  read  by  the 
reporter  as  follows:  *^A.  On  July  31,  when  I 
saw  the  wire  on  Moore-McCormack  dock  I  said 
to  Mr.  Sweeney,  *Stop.  Don't  ship  that  wire 
to  Colombia.' 

'^But  later  on  I  asked  him  to  order  to  segre- 
gate this  wire  and  take  the  less  bad  and  ship 
to  Colombia.") 

The  Court :    You  mean  later  that  day  ? 

The  Witness:  Yes,  your  Honor,  maybe  on  our 
way  to  the  office. 

The  Court:    Very  well. 

Q.  (By  Mr.  Dasteel) :  Did  you  at  any  time 
after  July  31  consent  or  instruct 

Mr.  Bunn:    Which  one? 

Mr.  Dasteel:     Either. 

Mr.  Bunn :    Will  you  ask  them  separately,  please  ? 

Q.  (By  Mr.  Dasteel) :  Did  you  at  any  time 
after  July  31  instruct  Mattoon  &  Company  to  ship 
some  wire  subsequent  to  the  time  you  told  them 
to  stop  ? 

A.  I  told  him  to  ship  the  wire  when  it  was* 
segregated,  separated.  [566] 

Q.  Then  your  answer  is  yes,  you  did  tell  him 
to  ship  some  wire  after  you  had  previously  told 
him  to  stop?  A.    Yes. 

Mr.  Dasteel:  May  I  see  Plaintiff's  Exhibit  No. 
25,  please? 

(The  document  referred  to  was  passed  to 
counsel.) 
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Q.  (By  Mr.  Dasteel)  :  Now  you  testified  that 
a  Mr.  Hector  Silva  Herrera,  a  Colombia  lawyer, 
was  here  in  Los  Angeles  with  you?  A.    Yes. 

Q.  On  what  occasions  did  he  accompany  you  in 
connection  with  the  purchase  of  this  wire? 

A.  August  1,  1946,  I  informed  to  him  about  my 
transaction  and — yes,  and  so  on. 

Q.    Did  he  go  with  you  to  the  bank  ? 

A.    He  went  with  me  to  the  bank  several  times. 

Q.  How  many  times  did  he  go  with  you  to  the 
bank? 

Mr.  Bunn:     To  the  bank? 

The  Witness:     No,  to  the  dock  first. 

Q.  (By  Mr.  Dasteel)  :  Oh,  you  are  going  to 
tell  me  occasions?  A.    Yes. 

Q.     Start  all  over  again  then. 

A.  He  was  in  the  Hotel  Clark  at  the  time  I  was 
there. 

Q.    Where?  [567] 

The  Court:     Hotel  Clark. 

The  Witness:  And  he  was  Colombian,  we  were 
friends,  and  I  talked  to  him  about  the  transaction 
of  the  wire,  and  he  and  I  and  Mr.  Rendon  used  to 
go  to  the  dock  to  see  the  wire. 

Q.  (By  Mr.  Dasteel) :  How  many  times  did  Mr. 
Herrera  go  with  you  to  the  dock  to  see  the  wire? 

A.    I  believe  three  times. 

Q.    What  were  the  dates,  do  you  recall? 

A.  I  recall  the  first  of  August  because  I  show 
him  the  copy  of  the  letter  I  wrote  to  Dulien  and 
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he  asked  me  to  take  him  to  the  dock  to  see  the 

wire. 

Q.     Then  did  he  go  to  the  bank  with  you? 

A.  A  few  days  later  he  went  to  the  bank  with 
me  and  talked  to  Mr.  Posvett. 

Q.    Mr.  Herrera  talked  with  Mr.  Fosvett? 

A.    Yes. 

Q.  Did  Mr.  Herrera  ever  go  out  to  Dulien's 
office  with  you?  A.    No,  I  don't  remember. 

Q.  Did  Mr.  Herrera  ever  talk  to  your  attorney, 
Mr.  Bunn? 

A.    No,  not  that  I  remember.  Mr.  Bunn,   can 

you  help  me  ? 

*     *     * 

Q.  I  believe  you  testified  that  in  the  early  part 
of  August  or  between — let  us  put  it  between  August 
10  and  August  21 — ^you  were  engaged  in  a  sales 
campaign  in  order  to  sell  the  wire  which  you  pur- 
chased from  Dulien,  is  that  correct?  A.    Yes. 

Q.  And  were  you  successful  in  selling  any  of 
the  wire  between  those  dates?  A.    No. 

Q.  How  much  of  the  wire  had  you  sold  before 
August  10th? 

A.    I  sold  since  July  1000  tons  to  Mr.  Echavar-  j 
ria. 

Q.  That  was  before  August  10th.  Now  after 
August  21st,  how  much  of  the  wire  did  you  sell? 
Do  you  recall?  You  stated  you  didn't  sell  any  be- 
tween the  10th  and  the  21st  of  August,  and  you 
have  already  testified  what  you  sold  to  Echavarria 
before  August  10th.  Now  what  I  want  to  know  is 
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how  much  of  the  wire  you  sold  after  August  21st. 

Mr.  Bunn:  You  mean  in  this  country  or  South 
America  ? 

Mr.  Dasteel:  Any  place.  Sold.  I  don't  care  where 
he  sold  it. 

The  Witness:  Mr.  Dasteel,  may  I  explain  to 
you?  The  1000  tons  of  wire  it  was  sold  before  this 
transaction.  [569] 

Mr.  Dasteel :     You  haven't  answered  my  question. 

Mr.  Bunn:  He  is  trying  to  explain  an  answer 
that  he  has  given  heretofore  and  I  think  he  is  en- 
titled to  do  that. 

The  Court:  Do  you  want  to  explain  a  previous 
answer  ? 

The  Witness:    Yes,  your  Honor. 

The  Court :    Very  well.  Go  ahead. 

The  Witness:  The  1000  tons  of  wire  I  sold  be- 
fore this  transaction,  this  Dulien  transaction.  Then 
in  order  to  complete  that  transaction  I  ordered 
to  ship  1000  tons  to  Mr.  Echavarria. 

Q.  (By  Mr.  Dasteel)  :  You  sold  1051  tons  be- 
fore August  10,  is  that  right? 

A.  And  before  I  buy  the  wire  from  Dulien.  I 
sold  1000 

Q.  I  am  talking  about  this  particular  wire  that 
you  purchased  from  Dulien.  Now  you  sold  1051 
tons  before  August  10,  did  you  not? 

Mr.  Bunn:     That  isn't  what  he  said. 

The  Witness:     I  sold  1000  tons  of  wire  to  Mr. 
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Echavarria   before   August    10    and   before    [570] 

July  11. 

^     *     * 

Mr.  Dasteel:  You  mean  he  sold  it  before  he 
had 'it? 

Mr.  Bunn:  He  has  already  said  he  was  under 
contract  to  deliver  it  and  he  got  it  from  Dulien 
and  he  had  to  send  a  thousand  tons.  He  has  been 
very  clear  about  it. 

The  Court:    There  is  no  question  pending. 

Q.  (By  Mr.  Dasteel)  :  I  am  trying  to  find  out 
how  much  you  sold  after  August  21st,  that  is  all. 

The  Court:  After  August  21st  how  much  he 
sold? 

Mr.  Dasteel :    How  many  tons. 

The  Court :    And  shipped  ? 

Mr.  Dasteel:    And  shipped,  yes. 

Mr.  Bunn:  If  you  will  distinguish  between  sell- 
ing in  this  country  and  shipping  to  South  America 
he  will  understand  you  perfectly. 

Mr.  Dasteel:  He  can  split  it  up.  He  can  tell 
me  how  many  tons  were  sold  in  Los  Angeles  and 
how  many  on  the  outside. 

The  Court:  How  many  tons  did  you  ship  after 
Agust  21,  do  you  remember? 

The  Witness:  May  I  make  some  figures,  your 
Honor?  It  was  1051  tons  less  112  tons. 

The  Court:  In  other  words,  you  shipped  112 
tons  before  August  21st? 

The  Witness :     Yes,  your  Honor.  [571] 

Q.     (By  Mr.  Dasteel) :    You  sold  altogether,  did 
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you  not,  2000  tons  less  your  alleged  shortage  of 
81  tons,  isn't  that  right? 
Mr.  Bunn:    Eead  that  again  to  him,  please. 

(The  question  referred  to  was  read  by  the 
reporter  as  follows:  **Q.  You  sold  altogether, 
did  you  not,  2000  tons  less  your  alleged  short- 
age of  81  tons,  isn't  that  right?") 

The  Witness :  And  less  the  small  quantities  that 
were  lost  in  moving  and  the  four  coils  that  are 
now  in  the  court.  [572] 

*     *     * 

What  you  want  to  know  is  whether  or  not  the 
witness  knows  how  much  wire  was  lost  in  the 
process  of  moving? 

Mr.  Dasteel:    Yes,  that  is  right. 

The  Court:    Do  you  know  that? 

The  Witness:    Yes.  4.9  tons.  About  5  tons. 

Q.     (By  Mr.  Dasteel)  :    About  5  tons? 

A.    Yes. 

Q.    That  was  in  the  moving?  A.    Yes. 

Q.  Now  do  you  know  how  much  was  lost  in  the 
pickling  process? 

The  Court:    If  any. 

Q.     (By  Mr.  Dasteel) :    Yes,  if  any. 

A.    The  5  tons  I  told  you  before  included  all. 

Q.     The  5  tons  covers  it  all?  A.    Yes. 

Q.  When  did  you  first  learn  that  all  of  your 
wire  had  [573]  been  removed  from  the  dock,  from 
the  Matson  dock? 
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A.  I  don't  know  the  date.  I  don't  remember. 
Mr.  Gonzales  and  Mr.  Bunn  had  the  records. 

Q.  Did  Mr.  Sweeney  of  the  Mattoon  Company 
or  anybody  from  the  Mattoon  Company,  who  were 
your  shipping  agents  for  you,  inform  you  to  the 
efifect  that — well,  we  have  picked  up  all  of  the  wire 
that  we  could  find  on  the  dock  and  have  shipped 
it  for  youl  A.     No,  Mr.  Dasteel. 

Q.  When  did  you  finally  come  to  the  conclusion 
that  the  wire  that  was  available  to  you  on  the  dock 
had  all  been  removed  or  sold? 

A.  I  was  absent  in  Colombia  when  that  took 
place  so  I  don't  know. 

Q.  When  you  came  back  from  Colombia,  did 
you  go  and  see  Mattoon  &  Company — I  presume 
that  is  Mr.  Sweeney  that  you  always  talked  to  in 
that  company,  is  that  right,  Mr.  Sweeney  ? 

A.    Yes,  I  saw  Mr.  Sweeney. 

Q.  Did  you  see  Mr.  Sweeney  and  have  a  con- 
versation with  him? 

A.  Yes,  I  had  a  conversation  with  him  about; 
a  portion  of  barbed  wire  that  existed  at  that  time^ 
at  the  Moore-McCormack  Dock. 

Q.  You  saw  Mr.  Sweeney  at  the  Moore-McCor- 
mack  Dock?  [574]  i 

A.    No,  I  saw  Mr.  Sweeney  and  he  told  me  about 
a  quantity  of  barbed  wire  supposed  to  be  30  tonsi 
existing  at  Moore-McCormack  Line  Dock. 

Q.     Did  he  say  it  was  your  wire  ? 

A.  He  asked  me  to  go  there  and  to  identify' 
because  the  record,  the  documents,  letter  between 
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Matson  and  Mattoon  &   Company  indicated   that 

that  wire  was  part  of  the  wire  purchased  from 

Dulien. 

Q.    What  did  you  tell  him  about  it? 

A.  I  was  there  and  I  saw  the  wire,  and  Mr. 
Sweeney  told  to  me  that  the  dock  charges  would 
be  about  $700,  which  amount  Moore-McCormack 
Lines  will  agree  to  forget  about  if  we  ship  the  viire 
to  anywhere.  [575] 

Q.     Did  you  look  at  the  wire  at  that  time  ? 

A.    Yes. 

Q.     How  much  was  there  ? 

A.  Supposed  to  be  30  tons,  but  at  the  time  of 
the  shipment,  after  I  saw  the  documents,  I  knew 
that  there  was  477  coils,  100-pound  coils,  and  that 
is  equal  about  24  tons. 

Q.  Was  this  wire  stored  in  the  open,  or  was  it 
in  a  warehouse  ?  A.    In  open  place. 

Mr.  Diether:     Where  was  it? 

The  Court:    ''In  open  place." 

Q.  (By  Mr.  Dasteel)  :  Was  it  protected  by  a 
fence  and  a  gate,  or  could  anybody  go  in  there  and 
look  at  it  (interpreted)  ? 

A.  (Through  Interpreter) :  It  was  in  an  open 
place.  It  had  no  particular  protection. 

Q.     It  had  no  protection  ? 

The  Court :     No  particular  protection. 

Q.  (By  Mr.  Dasteel)  :  It  had  no  particular  pro- 
tection. Did  you  have  a  watchman  at  any  time 
guarding  your  wire  ?  A.     No. 
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Q.  That  was  when  you  came  back  from  Colom- 
bia, wasn  't  it  ?  A.    Yes,  April,  1947. 

Q.    What  date?  [576]  A.    April,  1947. 

Q.  April,  1947.  Now,  going  back  to  August  the 
12th,  you  stated  that  you  went  to  Pier  1-A  in  Long 
Beach  and  saw  a  Mr.  Swanson  from  the  firm  of 
Toplis  &  Harding — that  is  correct,  isn't  it? 

A.    About  the  12th. 

Q.  You  said  on  the  12th.  And  you  said  to  him 
at  that  time,  and  I  read  from  your  own  testimony, 
*^I,  myself,  told  Mr.  Swanson  that  I  was  the  owner 
of  the  wire."  Do  you  recall  testifying  to  that? 

A.    Yes,  because  I  pay  for  it  and  I  know  the 

bank  paid  for  me. 

*  *     -jf 

Q.  (By  Mr.  Dasteel)  :  Well,  I  believe  you  tes- 
tified the  first  time  that  you  raised  the  question  of 
receipt  of  an  original  bill  of  lading  was  on  August 

the  23rd,  was  it? 

*  *     * 

The  Court:  That  was  when  he  talked  to  some- 
body who  told  him  it  was  a  freight  bill  and  not  a 

bill  of  lading.  [577] 

*  *     * 

The  Witness :     Koppel. 

Q.  (By  Mr.  Dasteel) :  What  date  was  that, 
again  ?  A.    The  23rd  of  August,  afternoon. 

Q.  The  23rd  of  August.  Now,  the  next  day  was 
the  24th,  and  you  had  a  conference  with  Mr.  Moran 
at  the  bank?  A.    Yes. 
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Q.     And  you  showed  him  the  freight  bill  ? 

A.    Yes. 

Q.  And  asked  him  if  he  paid  the  credit  to  Dulien 
against  that  document  ? 

A.     Yes,  I  asked  him  that. 

Q.  That  was  your  statement.  Now,  what  did  you 
tell  him?  What  did  he  tell  you,  rather  (inter- 
preted) % 

A.  He  told  me  that  he  paid  the  credit  against 
the  other  document,  a  larger  piece  of  paper. 

The  Court:  That  is  ''other  document,"  Miss  Re- 
porter. 

Mr.  Diether:     Did  the  witness  respond  then? 

The  Court:  He  said,  ''other  document. ''  It 
sounds  like  "all  the  document."  It  is  "other  docu- 
ment." 

Q.  (By  Mr.  Dasteel)  :  Now,  I  show  you  Plain- 
tiff's Exhibit  No.  7,  entitled  "Original  Freight 
Bill."  Now,  you  [578]  stated  that  Mr.  Moran  said 
that  he  paid  on  a  document  a  little  larger  than  that  ? 

A.    Yes,  larger. 

Q.    And A.     He  don't  say 

Mr.  Bunn :     Wait.  Just  finish  your  answer. 

The  Witness:  He  said,  "Larger."  He  didn't 
say  "a  little  larger."  He  just  say  "larger  piece  of 
paper." 

Q.  (By  Mr.  Dasteel) :  Did  he  indicate  that  the 
size  might  be  about  this  size  (indicating)  ?  I  am 
showing  you  now  a  copy  of  the  bill  of  lading. 

Mr.  Bunn:  I  object  as  calling  for  a  conclusion 
of  the  witness. 
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Q.  (By  Mr.  Dasteel)  :  Showing  you  a  copy  of 
the  bill  of  lading  in  this  case. 

A.  He  used  the  words  ^ larger  piece  of  paper," 
and  nothing  else. 

The  Court :     What  is  that  exhibit  number  ? 

Mr.  Bunn:  It  is  No.  7,  for  identification,  that 
he  was  showing  him — the  freight  bill. 

The  Court:     No.  7? 

The  Witness :     That  is  No.  7,  your  Honor. 

The  Court:  I  mean,  what  is  that  exhibit  num- 
ber, the  bill  of  lading  ? 

Mr.  Dasteel :    The  bill  of  Lading  ?  [579] 

The  Court :  You  said  you  were  showing  him  the 
original  bill  of  lading. 

Mr.  Dasteel:  No,  a  copy  of  the  original  bill  of 
lading. 

The  Court :    What  is  the  exhibit  number  ? 

Mr.  Dasteel :    It  is  not  in  evidence  yet. 

The  Court :    Let's  mark  it  for  identification. 

Mr.  Dasteel:    Yes. 

The  Court:  That  will  be  Defendants' — how  are 
we  going  to  figure  this  out — it  is  going  to  be  D  for 
Dulien,  Exhibit  D-A,  for  identification. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  D-A,  for  identification.) 

Mr.  Bunn :    Is  this  an  original  or  a  copy  ? 
Mr.  Dasteel :     This  is  a  copy.  This  is  a  copy  from 
the  office  of  Dulien. 

The  Court :    Where  is  the  original  now? 
Mr.  Diether :     I  have  it,  your  Honor. 
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Mr.  Hubert  Morrow:    What  is  this  going  to  be? 

The  Court:  It  is  going  to  be  ^'D"  for  Dulien 
^*A'' — Dulien ^s  A,  in  other  words. 

Mr.  Diether:     Why  don't  you  use  the  original? 

Mr.  Dasteel:  I  want  to  say  the  file  shows  that 
this  copy  of  the  bill  of  lading  was  attached  to  a 
letter,  a  carbon  copy  of  a  letter. 

The  Court:     Are  you  testifying?  [580] 

Mr.  Dasteel:    Yes,  for  the  record,  your  Honor. 

Mr.  Bunn:  I  move  to  strike  the  remarks  of 
counsel. 

Mr.  Dasteel:  Do  I  understand  you  are  willing 
to  accept  this  as  an  exhibit  for  identification  ? 

The  Court:  If  you  are  showing  a  document  to 
some  witness,  it  ought  to  be  identified. 

Mr.  Hubert  Morrow:  May  I  ask  that  the  state- 
ments of  counsel  as  to  what  the  document  shows  be 
stricken. 

The  Court:  The  motion  is  granted.  Whatever 
document  you  showed  the  witness,  if  you  indicated 
it  was  this  size,  that  should  be  marked  Exhibit  D-A, 
for  identification,  so  that  everybody  will  know  what 
the  document  is,  particularly  my  brethren  on  the 
Appellate  Court,  and  what  you  had  in  mind  when 
you  showed  it  to  him. 

Mr.  Dasteel:  I  am  showing  the  witness  a  copy 
of  the  bill  of  lading. 

I  The  Court:  Hand  it  to  the  clerk.  Just  mark  it 
'*D-A"  with  a  pencil  now, — red,  green,  or  any  other 
color.  [581] 
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The  Court :  Did  Mr.  Moran  show  you  the  freight 
bill,  or  did  he  have  it  in  front  of  him  ? 

The  Witness:  Yes,  I  gave  him  the  freight 
bill.  [582] 

The  Court:     Which  is  the  document?  Is  that  it? 

The  Witness:  Yes,  it  is,  and  he  say,  ^^No,  I  pay 
against  other  document,  a  larger  piece  of  paper." 

The  Court:    A  larger  piece  of  paper? 

The  Witness:  Yes.  He  had  in  his  hands  this 
document. 

The  Court :     That  is  Exhibit  7  ? 

The  Witness:     No.  7. 

The  Court:     All  right. 

Q.  (By  Mr.  Dasteel) :  Did  he  say  anything 
more  about  it?  Did  he  indicate  what  was  on  the 
other  document?  A.     No. 

Q.    That  is  all  he  said?  A.    Yes. 

Mr.  Dasteel:  I  am  withdrawing  this  document, 
if  your  Honor  please,  that  you  had  marked  for 
identification. 

The  Court:  Well,  it  will  remain  as  marked  for 
identiiScation. 

Mr.  Dasteel:  Inasmuch  as  you  sustained  the  ob- 
jection  


The  Court :  It  ought  to  remain  marked  for  iden- 
tification since  you  have  exhibited  it  to  the  witness. 

Mr.  Dasteel :     That  is  all  right. 

The  Court:  It  is  just  marked  for  identifica- 
tion. [583] 
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April  26,  1950 

Q.  You  shipped  approximately  1,051  tons  to 
South  America,  did  you  not?  A.     Yes. 

Q.  And  you  delivered  some  tons  to  the  plant  for 
pickling  ?  A.    Yes. 

Q.  And  you  are  going  to  let  us  know  the  quan- 
tity on  that?  A.    Yes. 

Q.  The  balance  of  the  wire  that  you  purchased 
then  was  left  on  the  dock,  was  it  not  ?  A.    Yes. 

Q.     How  many  tons  were  left  on  the  dock  ? 

A.    I  suppose  we  left 

Q.    What  was  the  answer,  please  ? 

A.  I  suppose  was  left  on  the  dock  950  tons.  I 
supposed  to  have  on  the  dock  2,000  tons.  We  moved 
from  Pier  1-A,  Long  Beach,  1,051  tons,  and  I  sup- 
pose was  left  the  balance,  but  the  records  later 
showed  that  81  tons  were  short. 

Q.  Now,  what  precautions  did  you  take  to  safe- 
guard the  balance  left  on  the  dock  ? 

A.  I,  personally,  don't  take  any  [593]  precau- 
tions. 

Q .    You  didn  't  take  any  ? 

A.  But  I  don't  know  if  Mattoon  &  Company  or 
Matson  Navigation  or  Transmarine  Corporation 
take  some. 

Q.  Did  you  give  Mattoon  any  instructions  to 
safeguard  the  quantity  of  material  left  on  the  dock  ? 

A.    Not  in  particular. 

Q.  Now,  you  testified  that  you  expended  the  siim 
of  $3,000  as  expenses  while  you  were  in  Los  Angeles 
in  connection  with  the  purchase  and  sale  of  this 
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wire,  did  you  not?  A.     Yes. 

Q.     Over  what  period  did  that  cover? 

A.    Prom  August  the  1st  until  November. 

Q.    What  time  in  November  ?  What  day  ? 

A.    Until  the  second  week  in  November  ? 

Q.    The  second  week  in  November. 

A.    More  or  less.   I  am  not  sure  about  the  date. 

Q.     Three  months  and  a  half  ? 

A.     I  beg  your  pardon  ? 

Q.     Three  months  and  a  half  ? 

A.    More  or  less. 

Q.  And  you  testified  that  you  paid  $3.50  for  a 
room  and  $7.00  a  day  for  meals?  A.    Yes. 

Q.  That  is  $10.50  a  day.  That  would  be  approxi- 
mately $300  a  month,  and  three  and  a  half  times 
300  is  $1,050.  [594]  How  do  you  account  for  the 
difference  between  $1,050  and  $3,000? 

A.  It  was  my  calculation  about  the  expenses 
here,  and  my  time. 

Q.    How  did  you  calculate  it  ? 

A.    And  my  time. 

Q.    Your  time?  A.    Yes. 

Q.  Oh,  that  $3,000  includes  payment  for  your 
services?  A.    Yes.  [595] 

Q.  And  how  did  you  figure  your  services,  so 
much  per  hour  or  so  much  per  day  ? 

A.     Per  month. 

Q.     How  much  a  month  ? 

A.  My  salary  in  Colombia  is  about  3,000  pesos  aj 
month. 

Q.    3,000  pesos  a  month  ?  A.    Yes. 
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Q.  And  interpreted  into  American  dollars,  how 
much  would  that  be  ?  A.     It  is  $1,000. 

Q.    $1,000  a  month?  A.    Yes. 

Q.  You  qualified,  according  to  your  attorney,  as 
an  expert  on  wire.  How  many  tons  of  wire  have 
you  purchased  or  sold  during  your  business  experi- 
ence ? 

A.  Before  this  transaction  or  including  this 
transaction  ? 

The  Court :    Altogether,  his  question  is. 

The  Witness :     About  5,000  tons  of  wire. 

Q.  (By  Mr.  Dasteel)  :  Was  all  of  that  wire 
purchased  in  the  United  States?  A.    Yes. 

Q.    And  sold  in  Colombia? 

A.  Yes,  with  the  exception  of  the  quantity  we 
sold  [596]  here,  I  sold  here  to  Gonzalez  &  Blanco. 

The  Court:     In  this  lot? 

The  Witness :     In  this  lot. 

Q.  (By  Mr.  Dasteel)  :  Did  you  ever  sell  any 
copper  wire,  barbed  wire  made  of  copper  ? 

A.    No,  just  galvanized  wire  and  black  wire. 

Q.  Are  there  any  other  types  of  barbed  wire  of 
different  specifications  than  the  barbed  wire  which 
is  shown  over  there  and  is  involved  in  this  suit? 

A.  (Through  Interpreter) :  More  or  less  the 
same  quality  only  the  rolls  are  smaller. 

Q.  Now,  the  specifications  on  this  particular 
barbed  wire  is  12  and  12%  gauge,  2  strand  with 
four  point  barbs  spaced  at  3  inch  and  4  inch  in- 
tervals ?  A.    Yes. 
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Q.  Do  you  know  of  any  other  wire  of  differenlj 
specifications,  and  if  so,  what  are  they '? 

A.  Yes.  There  is  many  other  kinds  of  wire,  not 
twisted  wire  and  different  gauge,  12  gauge,  13 
gauge,  14  gauge,  with  one  point  every  2  inches,  one 
point  every  3  inches,  one  point  every  4  inches. 

Q.  How  is  barbed  wire  weighed,  by  the  yard  or 
or  the  foot? 

A.  Always  we  used  to  buy  the  wire  by  thel 
weight.  We  don't  know  the  length  of  the  coils  be- 
cause the  length  is  [597]  different  according  to  the 
gauge. 

Q.  You  don't  know  then  just  how  it  is  weighed 
by  the  foot  or  the  yard?  A.    No. 

Q.  Now,  the  barbed  wire  which  you  sold  to  your 
customers  in  South  America,  did  you  sell  the  gal- 
vanized at  one  price  and  the  black  wire  at  anothei^ 
price,  or  did  you  sell  it  all  at  the  same  price  ? 

A.  (Through  Interpreter)  :  I  only  quoted  and 
sold  galvanized  wire,  but  I  delivered  black  wire 
and  renegotiated  the  price. 

Q.  Now  you  stated  yesterday,  or  the  day  before, 
I  believe,  or  probably  it  was  last  Friday,  that 
neither  the  Citizens  National  Bank  nor  the  Matsoii 
Navigation  Company  made  any  efforts,  as  far  as? 
you  knew,  to  send  customers  to  you  for  the  pur 
chase  of  the  wire.  Do  you  recall  that? 

A.    Yes,  I  testified  that. 

Q.  Now,  what  efforts  did  you  make  to  sell  the-; 
wire? 

A.    I  offered  the  wire  to  Colombia,  Cali,  Colom- 
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bia;  I  have  taken  people  to  the  pier  at  Long  Beach 

15,  20  times. 

Q.  How  many  people  did  you  make  contact  with 
in  Colombia?  [598] 

*  *  4f 

The  Witness :  I  contacted  three  people  in  Colom- 
bia. 

Q.    What  are  their  names  ? 

A.  Octavo  Trujillo,  Mr.  Jorge  Fajardo,  and  Mr. 
Echavarria.  I  asked  him  to  take  the  balance  of  the 
lot  and  he  refused  to  take  it. 

Q.  About  how  many  potential  buyers  of  black 
wire  are  there  in  Colombia  ?  A.    No  one. 

Q.     None? 

A.     Because  I  reported  that  the  wire  was  [599] 

rusty. 

*     *     * 

Q.  (By  Mr.  Dasteel)  :  That  is  not  responsive 
to  the  question.  I  asked  you  how  many  potential 
buyers  of  wire,  good  wire,  are  there  in  Colombia. 

The  Court:     Do  you  understand  the  question? 

The  Witness :    Yes. 

Mr.  Bunn:  Do  you  understand  the  word  *' poten- 
tial," what  it  means? 

The  Court:  Do  you  understand  the  meaning  of 
^^potential"? 

The  Witness:    Yes. 

The  Court:    What  does  " potential' '  mean? 

The  Witness:  Potential  means — (through  Inter- 
preter) to  my  knowledge  all  merchants  in  Colombia 
were  willing  to  buy  galvanized  wire,  new. 
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Q.  (By  Mr.  Dasteel) :  Now,  what  efforts  did 
you  make  in  Los  Angeles  to  sell  the  wire,  and  how 
many  people  did  you  contact? 

A.    More  than  12  people. 

Q.     Name  them. 

A.  I  don't  know  the  names.  People  come  to  the 
office  and  say  we  know  you  have  some  wire  in  Long 
Beach.  All  right,  I  have  some  wire  to  sell.  Then  I 
take  them  down.  They  see  the  wire  and  they  say 
we  don't  take  it.  It  is  very  rusty.  Many  [600] 
people. 

*  -Sf         * 

Q.  Then  all  you  did  in  connection  with  your 
efforts  to  sell  the  wire  you  have  testified  to  ? 

A.  At  one  or  several  times  with  Mr.  Sweeney  of 
Mattoon  &  Company,  he  reported  to  me  about  peo- 
ple that  wanted  to  buy  the  wire,  and  I  agreed  to 
take  the  people  down  the  pier  and  show  the  wire. 

Q.  Now,  you  testified  as  to  the  market  price  of 
wire.  What  do  you  call  the  market  price  or  value 
of  wire  ?  How  do  you  arrive  at  it  ? 

A.  For  the  market  price  I  mean  the  price  that 
it  was  offered  to  me  for  good  galvanized  wire  in 
Colombia,  and  people  here  in  Long  Beach  offered 
me  $160,  $170,  $180  per  ton  for  good  wire,  but  I 
could  not  produce  good  wire. 

On  the  black  I  knew  the  fact  that  the  market 
value  from  Mr.  Gonzalez's  information. 

*     *     * 

Q.     (By  Mr.  Dasteel)  :     Now,  you  testified  with 
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reference  to  the  condition  [601]  of  the  wire  that 
you  saw  at  the  dock  on  many  occasions  and  you 
stated  that  you  observed  it  was  rusty. 

A.    Yes. 

Q.  And  you  estimated  that  at  one  time  60  per 
cent  was  rusty  and  at  another  time  75  per  cent  was 
rusty,  and  in  answer  to  a  question  of  your  counsel 
as  to  how  you  determined  that  you  stated  it  was 
your  calculation.  A.     Yes. 

Q.    Do  you  recall  that?  A.    Yes.  [602] 

Q.  Do  you  recall  that?  Now,  just  how  did  you 
calculate  the  percentage  of  rusty  and  non-rusty 
wire  ?  Did  you  count  the  coils  ? 

A.  (Through  Interpreter)  :  I  didn't  count  the 
coils.  It  was  in  my  appreciation,  by  seeing  the  wire. 

Q.     Was  the  wire  stacked  up  in  piles? 

A.    Yes,  about. 

Q.     How  high  ?  How  many  coils  to  a  stack  ? 

A.  In  some  piles  four  and  some  piles  five.  In 
some  places  one. 

Q.    And  how  many  deep  ? 

A.     (Through  Interpreter):     Very  large  lots. 

Q.  Then  you  could  only  see  the  top  and  the 
sides;  is  that  correct?  A.    Yes. 

Q.  And  you  had  no  way  of  determining  the  con- 
dition of  the  wire  that  was  inside  the  pile  or  the 
stack?  A.    No. 

Q.  Now,  you  testified  last  week  under  the  inter- 
rogatories of  your  counsel  that  some  of  the  wire 
you  could  break  easily  with  your  fingers  ? 

A.    Yes. 
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Q.  And  that  was  the  bad  rusty  wire,  that  you 
testified  to?  A.    Yes.  [603] 

Q.     The  same  as  Exhibit  No.  51, 1  believe  ? 

Mr.  Bunn:  I  object  to  the  last  part  of  the  ques- 
tion. He  did  not  so  testify. 

Mr.  Dasteel :    No,  I  am  asking  you  now. 

Mr.  Bimn :    What  are  you  asking  ? 

Mr.  Dasteel :  If  the  bad  rusty  wire  you  testified 
you  could  break  with  your  fingers  was  the  type 
shown  by  Exhibit  No.  52. 

The  Court :    You  can  go  over  there. 

Mr.  Dasteel:     This  type  (indicating)  ? 

The  Witness  (Through  Interpreter) :  There  was 
a  lot  of  wire  that  was  in  a  poorer  condition  than 
this. 

Q.  (By  Mr.  Dasteel)  :  Didn't  you  testify  that 
these  four  exhibits  were  representative  of  all  the 
wire? 

A.  (Through  Interpreter) :  It  was  what  I 
asked  Koppel  to  take  from  the  different  piles,  but 
there  was  some  wire  in  still  poorer  condition  than 
these  four  coils. 

Q.  Would  you  like  to  see  if  you  can  break  that 
with  your  fingers? 

Mr.  Bunn:  I  object  to  that  question.  I  think  it 
is  argumentative.  It  is  certainly  incompetent,  ir- 
relevant and  immaterial.  He  might  properly  be 
asked  whether  he  tried  to  break  any  wire  down 
there  himself,  but  to  put  him  to  a  test  in  this  court 
room  I  think  is  improper  and  out  of  order. 

The  Court :     I  think  so.  [604] 
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Mr.  Dasteel:  If  your  Honor  please,  the  witness 
stated  that  much  of  the  wire  was  so  bad  he  could 
take  and  break  it  with  his  fingers,  and  he  brings 
samples  to  show  the  poor  wire,  and  to  substantiate 
the  statement  he  made  he  should  be  willing  to  per- 
form it  here  and  now. 

The  Court:  The  objection  is  sustained.  How 
tnany  rolls  of  wire  were  there  all  together, — 55,000  ? 
Wasn't  that  what  the  bill  of  lading  said? 

Mr.  Dasteel:  Yes,  about  that.  But,  if  your 
Honor  please,  it  would  seem  obvious  that  the  com- 
plaining witness  would  naturally,  when  he  brings 
samples  in,  bring  in  the  very  worst  that  he  could 
and. 

Mr.  Bunn:  You  expected  me  to  do  that  and 
charged  me  with  that  the  other  day.  You  said  that 
is  what  I  do,  but  maybe  I  surprised  you. 

Mr.  Dasteel:     No,  you  didn't. 

The  Court:    The  witness'  testimony  stands  in  the 

[record.  [605] 

*     *     * 

Mr.  Diether :    Your  Honor,  I  cut  a  small  piece  of 
wire  from  roll  No.  53. 
The  Court:    We  will  tag  it  as  53-A. 

(The  cutting  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  53-A  for  identification.) 

Mr.  Dasteel:  May  I  remove  it  from  the  court 
:oom  and  return  it?  I  should  like  to  take  it  with 
ne  for  a  short  time. 

The  Court:     Surely.  Any  objection? 
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Mr.  Bunn:     None,  sir. 
The  Court:     Very  well. 

Cross-Examination 
By  Mr.  Diether : 

Q.  Mr.  Londono,  were  you  in  the  United  States 
in  1946  prior  to  May  6th  ?  A.     Yes. 

Q.  When  did  you  come  to  the  United  States  first 
in  1946?  A.     In  February  or  March,  1946. 

Q.  You  can't  fix  any  more  definite  date  than 
February  or  March?  [607]  A.     February. 

Q.     How  long  did  you  stay  ? 

A.     Two  months,  more  or  less. 

Q.    What  date  did  you  go  back  to  Colombia? 

A.    One  day  in  April. 

Q.    Then  you  returned  again  on  May  6th  ? 

A.    Yes. 

Q.  When  you  were  here  in  February,  did  you 
purchase  any  barbed  wire?  A.    Yes. 

Q.  Did  you  purchase  barbed  wire  which  was 
then  surplus  barbed  wire  from  the  government? 

A.    Yes. 

Q.    How  much  barbed  wire  did  you  purchase? 

Mr.  Bunn:  I  object  to  that  as  immaterial,  a 
separate  and  distinct  transaction  from  this  one  here^ 

The  Court:  I  suppose  that  would  go  to  hiaj 
qualification  as  to  the  weight  of  his  testimony  asi 
an  expert  and  is  admissible  on  that  ground  only; 

Mr.  Diether:  And  also  on  his  knowledge  oi 
barbed  wire. 
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The  Court :  That  goes  to  the  weight  of  his  testi- 
mony. 

The  Witness:    Will  you  repeat  the  question? 

(The  question  referred  to  was  read  by  the 
reporter  as  follows : 

C^Q.  How  much  barbed  wire  did  you  pur- 
chase?'') [608] 

The  Witness:  About  200,000  coils  of  28-pound 
coils. 

Q.     (By  Mr.  Diether )  :    200,000  coils  ? 

A.    Yes. 

Q.    How  many  tons  ? 

The  Court:    28-pound  coils? 

Q.  (By  Mr.  Diether) :  How  many  tons  would 
that  be  altogether?  You  don't  know  how  many  tons 
you  purchased  ? 

A.     I  know  how  many  coils.   May  I  calculate? 

Q.    You  didn't  purchase  it  by  the  ton  ? 

A.    About  2,500  tons. 

Q.    Was  any  of  that  new  ? 

A.  It  was  unused  barbed  wire,  surplus  barbed 
wire. 

Q.     It  was  surplus  barbed  wire?  A.    Yes. 

Q.  And  you  bought  it  directly  from  War  Assets 
Administration  ? 

A.  Yes,  I  paid  direct  to  War  Assets  through 
the  bank,  but  there  was  an  agent  in  between. 

Q.  Did  you  pay  for  that  wire  through  letters  of 
credit  purchased  from  the  Citizens  Bank  ? 

A.    Yes. 
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Q.    How  many  letters  of  credit  did  you  purchase  ? 

A.     Several ;  more  than  two.  [609] 

Q.  Did  Mattoon  &  Company  act  for  you  as 
shipping  agent  in  connection  with  the  reshipment 
of  that  wire  to  Colombia "?  A.    Yes. 

Q.  And  during  that  time  you  were  acquainted 
with  Mr.  Schroeder  in  the  bank?  A.    Yes. 

Q.    And  did  you  know  Mr.  Powers  at  that  time  ? 

A.    Yes. 

Q.     Mr.  Emshoff? 

A.  I  saw  Mr.  Emshoff  but  I  had  no  contact  with 
him. 

Q.    Did  you  know  Mr.  Moran  at  that  time  ? 

A.    No.  [610] 

*  *     * 

Q.  When  you  came  to  the  United  States  in  May 
you  had  one  order  for  barbed  wire  from  a  client  in 

Colombia?  [611] 

*  *     * 

The  Witness :  No,  I  have  many  requisitions  and 
the  object  of  my  trip  was  to  find  wire.  [612] 

Q.  When  did  you  first  have  a  fixed  order  from 
Mr.    Echavarria   in    Colombia    for    1,000   tons   of 

barbed  wire? 

*  *     * 

The  Witness :  One  day  during  June,  1946,  Inter- 
national factors  located  in  Los  Angeles  offered  me 
galvanized  barbed  wire  through  Mr.  Eendon. 

*  ^     * 

The  Court:     Did  you  understand  the  question? 
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The  Witness:  Yes,  your  Honor.  I  am  answer- 
ing. [613] 

*     *     * 

Mr.  Diether:  I  only  asked  for  the  date.  I  don't 
care  about  the  preliminaries. 

Mr.  Bunn :  I  have  forgotten  what  the  real  ques- 
tion was.  The  date  of  whaf? 

The  Court :  The  date  when  he  got  an  order  from 
Echavarria  for  1,000  tons  of  wire. 

Mr.  Diether:     Right. 

Mr.  Bunn:     You  may  answer. 

The  Witness :     I  don't  remember  the  date. 

Q.     (By  Mr.  Diether)  :     Was  it  in  June  ? 

A.     It  was  in  June. 

Q.  Did  you  get  any  other  orders  between  that 
time  and  July  the  29th,  1946,  for  wire  in  Colombia  % 

A.     No. 

Q.  Then  on  July  29,  1946,  you  only  had  one  or- 
der for  wire  in  Colombia  ?  A.    Yes. 

Q.     And  that  was  from  Mr.  Echavarria  ? 

A.    Yes. 

The  Court :     And  that  was  for  1,000  tons  ? 

The  Witness :     1,000  tons  galvanized  barbed  wire. 

Q.  (By  Mr.  Diether)  :  Under  what  name  does 
Mr.  Echavarria  operate? 

A.  On  this  particular  transaction  he  operated  in 
his  own  name,  Alberto  Echavarria.  [614] 

Q.    Who  is  Roldan  y  Cia.  ? 

A.  Oh,  they  are  brokers;  like  Mattoon  &  Com- 
pany are  in  Los  Angeles,  for  instance. 

Q.     Were  they  the  brokers  for  Mr.  Echavarria? 
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A.     For  Mr.  Echavarria. 

Q.     Or  was  that  firm  your  broker*? 

A.  Mr.  Echavarria 's  brokers.  They  are  general 
brokers  in  Colombia. 

Q.  When  you  went  to  Dulien's  office  on  July  the 
11th,  1946,  did  you  have  any  discussion  with  any 
representative  of  Dulien  in  connection  with  the  bill 
of  lading  by  which  the  2,700  tons  of  wire  was  being 
shipped  from  Honolulu  to  Los  Angeles? 

A.    No. 

Q.  Did  you  have  any  discussion  about  a  bill  of 
lading A.     No. 

Q.    for  the  shipment  of  that  wire  on  July 

the  12th  ?  A.    Not  in  particular. 

Q.  Did  you  have  any  discussion  with  any  repre- 
sentative of  Dulien  as  to  whether  that  wire  was 
being  shipped  from  Honolulu  to  the  United  States 
by  a  straight  bill  of  lading  or  by  an  order  bill  of 
lading  ?  A.    No. 

Q.  Did  you  have  any  discussion  as  to  whether 
that  2,700  tons  of  wire  was  being  shipped  on  a  clean 
bill  of  lading  or  [615]  not? 

The  Court:    Discussion  with  whom? 

Mr,  Diether :    Representatives  of  Dulien. 

The  Witness:    No.  i 

Q.  (By  Mr.  Diether)  :  Neither  on  July  the  11th 
or  July  the  12th?  A.    No  discussion. 

Q.  Did  you  make  any  inquiry  from  any  repre- 
sentative of  Dulien  on  July  11th  or  July  12th  as  to 
the  character  of  the  bill  of  lading  by  which  that 
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2,700  tons  of  wire  was  being  shipped  from  Honolulu 

to  Los  Angeles?  A.    No. 

Q.  Did  any  representative  of  Dulien  on  July 
llth  or  July  12th  represent  to  you  that  that  2,700 
tons  of  wire  was  new? 

A.    It  was  like  the  samples  they  showed  me. 

Q.     Just  answer  my  question. 

Mr.  Diether:  I  will  ask,  if  your  Honor  please, 
that  the  answer  be  stricken  and  the  witness  in- 
structed to  answer  the  question. 

The  Witness:  We  had  no  discussion  about  the 
new. 

Mr.  Diether:  May  the  answer  be  stricken  and 
the  witness  instructed  to  answer,  your  Honor, 
please  ? 

The  Court:    He  just  answered. 

Mr.  Diether :    May  I  hear  the  answer  ?  [616] 

(The  answer  was  read  by  the  reporter.) 

Q.  (By  Mr.  Diether) :  In  other  words,  it  was 
not  represented  to  you  as  new  wire? 

A.     Not  from  the  mills. 

Q.  By  anybody  from  Dulien?  They  didn't  tell 
you  it  was  new  wire,  did  they?  A.    No. 

Q.  Didn't  you  attempt  to  buy  galvanized  wire 
from  Mr.  Dulien,  at  first?  A.    Yes,  1,000  tons. 

Q.    And  he  wouldn't  sell  it  to  you,  would  he? 

A.  He  said  he  had  to  sell  the  complete  lot  of 
2,700  tons. 

Q.  In  other  words,  you  had  to  take  the  whole 
lot  in  order  to  get  any? 
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A.  Yes,  in  order  to  have  the  1,000  tons  of  gal- 
vanized wire  that  I  need  I  had  to  buy  the  2,700  tons 
from  Dulien. 

Q.  Did  he  tell  you  that  the  2,700  tons  was  going 
to  be  segregated,  that  this  galvanized  wire  would 
be  segregated  in  one  lot  and  the  black  wire  in  an- 
other lot? 

A.  No.  He  told  me  the  complete  lot  would  be 
half  galvanized  and  half  black. 

Q.  And  the  galvanized  and  the  black  were  all 
mixed  up  together  in  this  one  lot  of  wire? 

A.     No  discussion  about  that.  [617] 

Q.    You  didn't  have  any  discussion  about  that? 

A.    No. 

Q.  But  you  didn't  understand  that  it  was  going 
to  be  segregated,  did  you,  when  you  received  it? 

A.  (Through  Interpreter) :  I  didn't  take  that 
into  consideration. 

Q.  When  you  went  to  Dulien 's  office  on  July  the 
11th,  did  you  have  any  discussion  with  anyone  there 
in  regard  to  the  terms  of  payment? 

A.    Yes.   I  offer  to  pay 

Q.    You  were  talking  to  Mr.  Grinstein? 

A.  Grinstein.  I  told  him  I  had  on  hand  $160,000 
and  that  I  will  require  money  from  Colombia  for 
the  balance.  [618] 

Q.  Did  he  take  that  down?  Did  he  write  that 
down  on  a  piece  of  paper?  A.     No. 

Q.  Go  ahead.  Tell  us  the  rest  of  the  conversa- 
tion you  had  with  him  about  the  terms  of  payment 
on  July  11. 
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A.  Because  it  was  late  and  Mr.  Grinstein  asked 
me  back  the  next  day. 

Q.  In  other  words,  all  you  told  him  on  the  11th 
was  that  you  had  a  letter  of  credit  for  $160,000? 

A.    Yes. 

Q.  And  the  balance  of  it  you  would  have  to  get 
from  Colombia? 

A.     From  Colombia  or  from  the  bank  here. 

Q.     Did  you  tell  him  that? 

A.     I  suppose  I  tell  him. 

Q.     You  are  not  sure  now? 

A.     No,  I  am  not  sure  now. 

Q.  Was  there  any  other  discussion  on  the  11th 
about  the  terms  of  pajonent?  A.     No. 

Q.  Did  you  have  any  discussion  on  the  11th 
about  the  date  of  delivery? 

A.  Mr.  Grinstein  told  me  that  the  wire  is  coming 
from  Honolulu  and — not  in  particular  the  date  of 
delivery. 

Q.  You  didn't  know  what  date  you  were  going 
to  get  it?  [619]  A.     No,  not  on  the  11th. 

Q.    Was  there  any  discussion  about  the  descrip- 
tion of  the  wire  on  the  11th?  A.    Yes. 
'    Q.    What  was  said  about  that? 

A.  That  half  of  the  2,700  tons  would  be  black 
like  the  coils,  the  rolls,  I  saw  in  the  yard,  open 
place,  in  Dulien's,  and  the  other  half  will  be  gal- 
v^anized. 

Q.  Anything  else  about  where  Dulien  bought  the 
wire  ? 
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A.  I  understand  from  the  government  in  Hono- 
lulu. 

Q.  And  you  understood  it  was  surplus  barbed 
wire?  A.    Yes. 

Q.  Did  you  discuss  with  Mr.  Grinstein  at  that 
time  how  many  barbs  there  would  be? 

A.  I  request  at  all  times  and  I  suppose  at  this 
time  I  request,  too,  12  or  121/^  gauge,  3  or  4  points, 
3  or  4  inches,  standard  wire  that  was  required. 

Q.    Did  you  discuss  that  on  the  11th? 

A.     Possibly,  yes. 

Q.  Anything  else  about  the  description  of  the 
wire? 

A.     No,  I  take  in  consideration  the  samples. 

Q.  Did  you  ask  Mr.  Grinstein  when  Dulien  had 
purchased  the  wire?  A.    No. 

Q.  Did  you  ask  him  where  it  had  been  [620] 
stored?  A.     No. 

Q.  You  knew  it  was  surplus  ?  Did  you  have  any 
question  in  your  mind  as  to  how  long  it  had  been 
in  the  government's  hands? 

Mr.  Bunn:  I  object  to  the  question  as  incom- 
petent, irrelevant  and  immaterial.  He  can  testify 
what  conversation  took  place,  but  what  was  in  his 
own  mind  I  think  is  immaterial. 

The  Court:     Overruled. 

Q.  (By  Mr.  Diether) :  Answer  the  question,! 
please.  A.     No. 

Q.  Did  you  know  that  the  government  was  not 
selling  any  surplus  wire  until  after  the  hostilitieal 
had  stopped  with  Japan  in  August  of  1945? 
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A.  (Through  Interpreter)  :  It  is  possible  that 
I  knew  it,  but  I  didn't  take  that  into  consideration. 

Q.  You  didn't  know  when  the  government 
started  to  sell  barbed  wire  as  surplus? 

Mr.  Bunn:     I  object  to  that  as  immaterial. 

The  Court:     Sustained. 

Q.  (By  Mr.  Diether) :  Was  there  any  discus- 
sion on  the  11th  about  the  rejection  of  300  tons  of 
wire  for  any  purpose?  A.     No.  [621] 

Q.  On  the  12th,  tell  us  what  happened  when  you 
went  to  Dulien's  office  on  the  12th.  Who  did  you 
see  first?  A.     Mr.  Grinstein. 

Q.    Did  you  see  him  in  his  office? 

A.     In  Dulien's  office. 

Q.    And  did  you  sit  down  at  a  desk? 

A.    I  suppose  so. 

Q.    Don't  you  remember? 

A.  I  don't  remember  precisely.  I  had  a  seat  at 
the  time  I  signed  the  contract. 

Q.  Did  you  have  any  discussion  with  Mr.  Grin- 
stein  about  the  terms  of  payment,  how  you  were 
going  to  pay  for  this  wire  on  the  12th? 

A.    Yes. 

Q.  Tell  us  what  you  said  and  what  Mr.  Grin- 
stein  said.  A.    I  say  that  immediately 

Q.    What?  A.    Immediately. 

Mr.  Bunn:    Immediately. 

Mr.  Diether :    All  right. 

The  Witness:  In  other  words,  after  that  day  I 
will  open  one  credit  for  $160,000  and  several  days 
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later  I  will  open  the  balance  of  the  credit  for  $128,- 

900,  and  he  accepted.  [622] 


Q.  (By  Mr.  Diether) :  Was  the  $160,000  lettei 
of  credit  you  were  going  to  open  immediately  a 
different  letter  of  credit  than  the  $160,000  you  had 
from  the  bank  at  that  time  from  Mr.  Echavarrial 

*  *     * 

Mr.  Bunn:  I  object  to  that.  It  assumes  a  fact 
not  in  evidence.  He  hasn't  testified  that  he  then  had 
a  letter  of  credit  from  Mr.  Echavarria.  He  said  he 
had  the  money  available,  meaning  in  what  form  I 
don't  know. 

Mr.  Diether:  Mr.  Londono  has  testified  that  he 
got  a  letter  of  credit  from  the  bank  in  the  early 
part  of  July  for  $160,000. 

The  Court:  In  your  question  you  framed  it  ou 
the  basis  that  he  had  a  letter  of  credit  from  Mr, 

Echavarria.  [623] 

*  *     * 

The  Court:    The  objection  is  sustained. 

*  ^     • 

Q.  You  had  a  letter  of  credit  from  the  defend- 
ant bank  for  $160,000,  didn't  you,  when  you  wem 
to  Dulien's  oflSce  on  July  12?  A.    Yes. 

Q.  Is  that  the  letter  of  credit  that  you  weret 
telling  Mr.  Grinstein  about  that  you  were  going  tc 
purchase  the  next  day  ? 

A.    It  was  the  amount,  $160,000. 

Q.    But  you  were  going  to  purchase  another  let- 
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ter  of  credit  in  the  same  amount  ? 

A.    Yes,  with  the  same  money. 

Q.  Have  you  told  us  all  that  you  told  Mr.  Grin- 
stein  about  the  terms  of  payment  on  July  12? 

A.    In  essence,  yes. 

Q.  Was  anything  said  about  what  Dulien  would 
have  to  present  in  order  to  collect  the  $160,000  on 
the  letter  of  credit  that  you  were  going  to  purchase 
immediately?  A.    No.  [624] 

Q.    Nothing  was  said  about  that?  A.     No. 

Q.  And  was  anything  said  about  what  Dulien 
would  have  to  present  to  collect  the  $128,900  letter 
of  credit  that  you  were  going  to  open  in  a  few  days  ? 

A.    No. 

Q.    You  had  no  discussion  about  that  at  all  ? 

A.    No. 

The  Court:     $128,900? 

The  Witness:    Yes,  your  Honor. 

*     *     * 

Q.  Did  you  have  any  discussion  with  Mr.  Grin- 
stein  before  you  saw  this  sales  order  that  he  pre- 
sented to  you  that  day  about  what  Dulien  would 
have  to  present  to  the  bank  in  order  to  collect  the 
$160,000  letter  of  credit  that  you  were  going  to 
purchase,  or  the  $128,900  letter  of  credit  that  you 
were  going  to  purchase  in  a  few  days? 

A.  (Through  Interpreter)  :  I  have  already  an- 
swered no,  and  I  again  repeat  no. 

Q.  Did  you  have  any  discussion  with  Mr.  Grin- 
stein  on  the  12th  about  the  rejection  of  300  tons 
of  wire  for  any  [625]  purpose?  A.     No. 
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The  Court :  Did  you  read  this  sales  order  before 
you  signed  it? 

The  Witness :  Yes,  your  Honor.  But  I  don't  take 
it  into  consideration. 

The  Court :  You  do  not  take  it  into  consideration 
as  a  conversation?  What  I  am  getting  at  is,  did 
he  just  write  this  up  and  you  did  not  say  anything 
at  all  about  it? 

The  Witness:  I  don't  remember  what  conversa- 
tion took  place. 

Mr.  Diether:    I  can't  hear  you. 

The  Court:  He  says,  I  don't  remember  what 
conversation  took  place. 

Q.  (By  Mr.  Diether) :  What  happened  next 
after  you  had  this  discussion  with  Mr.  Grinstein 
about  the  terms  of  payment  on  the  12th? 

A.  Mr.  Grinstein  dictate  the  letter  of  credit  to 
Mr.  Stanley. 

Q.    Right  in  your  presence  ? 

Mr.  Bunn:     The  letter  of  credit? 

The  Witness :    The  sales  order. 

Q.     (By  Mr.  Diether) :     Right  in  your  presence? 

A.     I  was  in  the  office  at  the  same  time.  [626] 

Q.    You  heard  him  dictate  it,  did  you? 

A.  I  was  in  the  office  but  I  didn't  follow  every 
movement. 

Q.  But  you  were  in  the  hearing  of  Mr.  Grin- 
stein's  voice?  A.    Possibly,  yes. 

Q.  Did  you  make  any  objection  to  anything  he 
dictated  to  Mr.  Stanley?  A.    No. 

Q.    You  heard  Mr.  Grinstein  dictate  the  portion 
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of  this  sales  order  which  refers  to  the  two  letters 
of  credit? 
A.     I  was  present  but  I  didn't  follow  in  detail. 


Q 

A 

Q 

A 

Q 

A 

Q 


Was  Mr.  Rendon  there  with  you  at  that  time  ? 
He  was  in  the  office  at  the  same  time. 
He  was  sitting  right  next  to  you? 
I  don't  remember.  [627] 
Was  he  in  the  room? 
Possibly,  yes. 

And  you  made  no  objection  at  that  time  to 
anything  that  Mr.  Grinstein  dictated  to  Mr.  Stan- 
ley? A.    No. 

Q.  Did  you  ask  any  questions  about  any  of  the 
matter  which  Mr.  Grinstein  had  dictated  to  Mr. 
Stanley? 

A.     (Through    Interpreter) :    My    only   interest 
was  to   know  whether  in  the  lot  would   be   half 
galvanized  and  half  black. 
Q.    That  was  your  only  interest? 
A.    Yes,  and  the  good  quality  of  the  wire,   of 
course. 

Q.  What  did  you  do  next,  after  you  heard  this 
dictation  by  Mr.  Grinstein  to  Mr.  Stanley? 

A.  At  the  same  time — at  that  time  Mr.  Grin- 
stein told  me  that  Mr.  Dulien  was  coming  to  the 
office,  and  he  suggested  to  wait  until  Mr.  Dulien 
come  to  the  office. 

Q.    Did  you  just  sit  there  in  the  office  and  wait 
until  Mr.  Dulien  came? 
A.    Yes.  Then  we  went  to  Mr.  Dulien 's  personal 
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office,  and  we  wait  there  until  Mr.  Dulien  come  to 

the  office. 

Q.     How  long  was  that? 

A.    Maybe  15  minutes. 

Q.     50  minutes?  A.     15  minutes. 

Q.     15  minutes.  [628] 

A.  I  can't  say  how  many  minutes,  but  it  was 
a  while. 

Q.  When  you  went  into  Mr.  Dulien 's  office,  had 
you  received  the  samples?  A.     I  suppose  so. 

Q.  When  did  you  get  the  samples,  with  respect 
to  this  other  matter  that  you  liave  told  us  about? 

The  Court:     What  other  matter? 

Mr.  Diether:  The  witness  has  testified  that  he 
went  to  the  office  and  he  was  seated  in  Mr.  Grin- 
stein's  office. 

The  Court:  I  know,  but  with  reference  to  what 
other  matter?  You  say  ^^this  other  matter." 

Mr.  Diether:  Well,  the  discussion  he  had  with 
Mr.  Grinstein  in  his  office. 

The  Witness:  I  don't  understand  the  question. 
Will  you  repeat  it? 

The  Court:  I  don't  either.  Did  you  get  the  sam- 
ples before  you  signed  the  sales  order? 

The  Witness:     Yes. 

Mr.  Diether:  No.  I  want  to  find  out  this,  your 
Honor:  Did  you  get  the  samples  before  you  went 
in  to  Mr.  Grinstein 's  office,  or  during  the  time  you 
were  there,  or  when  ? 

Mr.  Bunn:    Mr.  Grinstein 's  office?  You  followed 
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lim  into  Mr.  Dulien's  office.  Are  you  going  back 

0  Mr.  Grinstein's  office? 

Mr.  Diether:  He  told  us  he  had  a  conversation 
vith  Mr.  [629]  Grinstein  when  he  first  went  to  the 
)ffice  on  July  12th.  I  want  to  know  if  he  got  the 
lamples  on  that  occasion. 

The  Witness  (Through  Interpreter)  :  Probably, 
res. 

Q.  (By  Mr.  Diether) :  Did  you  see  them  cut 
)flE  of  the  rolls?  A.    No. 

Q.  They  brought  them  in  to  you  while  you  were 
n  Mr.  Grinstein's  office  in  a  paper?  A.    Yes. 

Q.  Did  you  have  any  discussion  about  them  then 
Interpreted)  ?  A.    About  the  samples  ? 

Q.    Yes. 

A.  No.  I  take  it.  I  saw  the  samples.  I  accepted 
hem,  the  paper. 

Q.  And  you  wrapped  them  up  and  you  put  them 
n  your  pocket? 

A.    No,  not  in  pocket.  I  had  them  in  my  hand. 

Q.    You  held  them  in  your  hand? 

A.    Well,  in  my  possession. 

Q.  You  had  them  in  your  hand,  then,  when  you 
vent  into  Mr.  Dulien's  office? 

Mr.  Bunn:  You  mean  private  office?  The  whole 
hing  is  Dulien's  office. 

Mr.  Diether:    Private  office,  yes,  sir.  [630] 

The  Witness  (Through  Interpreter)  :  Probably 
'  had  them  in  my  hand. 

Q.  (By  Mr.  Diether)  :  Did  you  have  any  dis- 
ussion  about  them?  A.    No. 
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Q.  Was  there  any  discussion  in  Mr.  Dulien's 
office  about  the  terms  of  payment? 

Mr.  Bunn :  You  mean  private  office  now  ?  If  you 
will  be  kind  enough  to  say  '* private  office,"  because 
the  whole  office,  as  I  say,  is  Dulien's.  Even  Mr: 
Grinstein's  office  is  Dulien's  office. 

Mr.  Diether:     It  is  a  corporation,  isn't  it? 

Mr.  Bunn:    Please  be  as  specific  as  you  can. 

The  Witness:    Please  repeat  the  question. 

(The  question  was  read  by  the  reporter.) 

The  Court:  Do  you  mean  Mr.  Dulien's  private! 
office? 

Mr.  Diether:    Mr.  Dulien's  private  office. 

The  Court :  In  the  interest  of  time-saving  every- 
body has  been  referring  to  the  whole  statutory  name 
as  Dulien's. 

The  Witness:  No  discussion  in  Dulien's  private 
office. 

Q.  (By  Mr.  Diether) :  When  did  you  first  see 
the  sales  order? 

A.    After  Mr.  Stanley  brought  the  order. 

Q.    In  whose  office  were  you? 

A.  In  Dulien's  office,  in  the  private  office  o| 
Mr.  [631]  Dulien;  Mr.  Grinstein  and  Mr.  Stanley 'ii 
office. 

Q.     And  was  Mr.  Rendon  there? 

A.     Yes,  he  was  there. 

Q.    And  were  these  other  two  gentlemen? 

A.     Mr.  Stinson  and  Mr.  Tuthill. 

Q.     They  were  all  there  together?  A.     Yea^ 
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Q.     How  many  copies  did  they  bring  in  at  that 
time?  A.     More  than  two. 

Q.    Did  you  have  a  copy  to  look  at? 
A.    I  had  a  copy. 

Q.  Did  Mr.  Rendon  have  a  copy  to  look  at? 
A.  No.  I  don't  know.  Maybe  my  own  copy. 
Q.    He  looked  at  your  copy  ?  A.    I  think  so. 

Q.     Was   there   any   discussion  about   the   sales 
3rder  at  that  time  ?  A.     Not  that  I  remember. 

Q.    Did  you  ask  any  questions  about  it? 
A.    I  don't  remember.    I  accepted  the  order.    I 
signed  the  order. 

Q.     You  read  then  under  the  terms  of  the  sales 

)rder,  which  is  Plaintiff's  Exhibit  2,  as  follows: 

^^  Letter  of   Credit   for  $160,000.00   now   on 

deposit  at  Los  Angeles  Main  Office  of  Citizens 

National  Bank  [632]  subject  to  full  draft  on 

deposit  of  on-board  bills  of  lading." 

5rou  read  that?  A.    I  suppose  so. 

Q.    But  you  made  no  objection  to  anything  there 
=ibout  the  bill  of  lading?  A.    No. 

Q.    You  also  read  then  in  the  sales  order  the 
aiaterial  following  that,  which  reads: 

^^  Letter  of  Credit  for  $128,900.00  to  be  estab- 
lished on  or  before  July  22,  1946,  subject  to 
draft  on  presentation  of  delivery  receipts." 

fou  read  that? 

A.     (Through  Interpreter) :    It  is  possible  that 
I  read  that. 
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Q.     And  you  made  no  objection  to  it? 
A.     No.   May  I  say  this,  Mr.  Diether? 
Q.    Yes. 

A.  I  signed  the  contract.  Before  I  don't  have 
any  objections  to  make. 

Q.  Before  you  read  it  over  ?  Before  you  signed 
it?  A.     I  suppose  I  read  it  and  I  signed. 

Q.  You  also  read,  then,  the  last  paragraj^h, 
which  reads: 

^'Acceptance  of  material  subject  to  [633]  re-? 
jection  by  buyer  of  not  more  than  300  net  tons 
due  to  excessive  weathering.'' 

Did  you  make  any  objection  to  that? 

A.  (Through  Interpreter)  :  I  suppose  I  read  itJ 
but  I  didn't  make  any  objection. 

Q.     Did  you  ask  any  questions  about  it? 

A.     I  don't  remember  any  questions. 

Q.  And  you  had  no  discussion  with  Dulien,  oi 
any  of  his  representatives,  at  any  time  on  the  lltt 
or  the  12th  of  July,  1946,  relative  to  the  rejection 
of  any  quantity  of  the  wire  which  you  were  pur-: 
chasing,  for  any  purpose? 

A.  (Through  Interpreter)  :  I  don't  recall  hav: 
ing  such  discussion — (in  English)  in  person. 

Q.  I  believe  you  stated  that  you  didn't  know  at 
that  time,  that  is,  July  the  12th,  the  name  of  th$ 
boat  on  which  this  wire  was  being  shipped  to  Lo9 
Angeles  ?  A.    Repeat  the  question,  please. 

(The  question  was  read  by  the  reporter.) 
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A.     No. 

Q.  You  stated  that  you  found  out  from  Mr. 
Gonzalez  ? 

A.  Yes.  At  the  time  I  signed  the  contract — 
(through  interpreter)  I  didn't  know — (in  English) 
the  name  of  the  boat.  But  the  same  day  or  the  next 
day,  or  the  14th,  I  saw  Mr.  Gonzalez.  (Through 
interpreter)  I  knew  that  Mr.  Gonzalez  had  pur- 
chased some  wire  in  Honolulu,  and  I  wanted  to 
have  an  [634]  option  on  his  wire.  Then  I  visited 
his  office,  and  then  I  was  told  that  the  wire  was 
coming  on  the  White  Squall.  He  didn't  mention 
White  Squall. 

The  Court:     By  Gonzalez? 

The  Interpreter:     By  Gonzalez. 

Q.  (By  Mr.  Diether)  :  That  is  the  same  Gon- 
zalez that  is  connected  with  Gonzalez  &  Blanco,  that 
you  refer  to?  A.    Yes. 

Q.  Did  you  know  that  he  had  purchased  the  wire 
from  Dulien? 

The  Court:    You  mean  before  he  went  there? 

Q.  (By  Mr.  Diether)  :  I  mean,  or,  I  should  say 
when  he  went  there.  When  you  went  there,  did  you 
learn  that?   This  is  on  July  the  13th  or  14th. 

A.  I  don't  remember  if  from  Mr.  Dulien,  but 
from  Honolulu  I  knew. 

Q.  You  didn't  know  that  he  purchased  it  from 
Dulien? 

A.  I  don't  remember.  If  he  told  me,  I  don't 
remember. 

Q.    Did  he  tell  you  how  much  he  was  purchasing? 
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A.  He  mentioned  that,  yes.  1,500  tons  of  wire. 

Q.  Did  he  tell  you  the  character  of  the  wire? 

A.  Black  wire  and  galvanized  wire. 

Q.  He  said  he  was  buying  both  kinds? 

A.  Both  kinds,  yes.  [635] 


Q.  Did  you  know  that  Mr.  Gonzalez's  wire,  that 
he  purchased,  was  coming  on  the  same  boat  that  the 
wire  that  you  had  purchased  from  Mr.  Dulien  was 
coming  on? 

The  Court:    At  that  time? 

Mr.  Diether :    Yes,  at  that  time. 

The  Witness  (Through  Interpreter) :  I  knew 
that  the  boat  was  coming  from  Honolulu  on  the 
22nd,  the  day  that  Mr.  Dulien  had  told  me  that  the 
boat  would  be  here,  and  I  supposed  that  it  was  the 
same  boat,  and  Gonzalez  told  me  that  in  the  same 
boat  that  his  wire  was  coming  from  Honolulu  some 
other  wire  was  being  shipped  also,  and  I  concluded 
that  that  would  be  Dulien 's  wire. 

Now,  Mr.  Diether,  I  don't  remember  if  Mr.  Grin- 
stein  told  me  the  name  of  the  boat,  but  maybe  he 
told  me.  I  am  not  sure.  I  admit  that  maybe  it  was 
possible,  but  I  don't  remember. 

Q.  (By  Mr.  Diether)  :  You  went  to  Mr.  Mat- 
toon's  office  shortly  after  you  signed  that  purchase 
order  on  July  12,  didn't  you? 

A.    Yes,  I  was  at  Mattoon's  office. 

Q.    What  day  were  you  there?  [636] 

A.     It  was  two  or  three  days  later. 
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Q.  The  sales  order  was  dated  on  the  12th,  which 
I  believe  was  Friday.  A.    That  is  right. 

Q.  Does  that  refresh  your  recollection  as  to 
when  you  went  to  Mattoon's  office? 

A.    Maybe  the  next  day. 

Q.     That  was  Saturday? 

A.  Possibly.  And  I  told  Mr.  Sweeney  that  I 
will  have  some  barbed  wire  to  ship  to  South  Amer- 
ica. I  inquired  from  him  to  make  a  space  reserva- 
tion. 

Q.     Did  you  tell  him  how  much  ?    . 

A.  Yes,  I  told  him  2700  tons  of  wire,  that  I 
would  like  to  ship  first  one  thousand  tons  to  Mr. 
Echavarria  in  Colombia,  but  all  the  wire  would  be 
shipped  to  Colombia,  and  he  had  a  conversation 
with  Mr.  Rendon,  and  I  think  he  called  Matson  in 
order  to  know  the  exact  date  that  the  boat  was 
coming,  in  order  to  make  the  space  reservation. 

Q.     Is  that  all  you  told  him  on  that  day  ? 

A.    In  essence,  yes. 

Q.  Did  you  tell  him  that  you  were  going  to  pay 
for  it  through  a  letter  of  credit  purchased  at  the 
Citizens  Bank?  A.     No  mention  of  that. 

Q.  Did  you  tell  him  you  wanted  him  to  accept 
the  documents?  [637] 

A.  (Through  Interpreter) :  I  told  him  that  he 
would  handle  the  shipments.  [638] 

*     *    * 

The  Witness:  At  the  time  I  was  in  Mattoon's 
office  inquiring  for  the  date  the  *^ White  Squall" 
will  arrive  I  don't  give  any  particular  instructions. 
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I  say  I  will  have  some  barbed  wire  I  will  ship  to 
South  America,  please  make  reservation.  But  when 
I  bought  the  letter  of  credit  from  the  bank  to  Dulien 
in  my  conversation  with  Mr.  Sweeney  I  gave  him 
all  these  instructions,  of  course. 

Q.  (By  Mr.  Blether)  :  Then  you  actually  did 
give  him  some  instructions  before  July  29th  to  ac- 
cept the  documents? 

A.     July  29th,  July  30th,  July  31st.  [641] 

Q.  When  did  you  give  these  instructions  to  Mat- 
toon  about  accepting  the  documents  from  the  bank? 

A.     It  was  by  sure  the  31st  of  July. 

Q.    What  date  ?  A.     The  31st  of  July. 

Q.     Not  before  that  date? 

A.    Not  in  particular  that  I  can  remember. 

Q.    You  didn't  do  anything  before  the  31st? 

A.  Not  in  particular  any  instruction  how  to 
handle  the  shipments,  just  ship  the  wire  to  South 
America. 

Q.  But  you  didn't  tell  him  to  accept  the  docu- 
ments before  the  31st? 

A.  It  is  obvious  he  will  accept  the  documents 
because  he  is  going  to  handle  the  shipments. 

Q.  Then  you  instructed  him  to  accept  the  docu- 
ments from  the  bank?  A.     Obviously,  yes. 

Q.    And  that  was  before  July  29th  ? 

A.    Before  July  29th  or  July  31st. 

Q.  You  purchased  the  letter  of  credit  on  July 
27th,  didn't  you?  A.    Yes. 

Q.     Didn't  you  tell  him  immediately  after  that? 

A.     No. 
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Q.    When  did  you  tell  him  ?  [642] 

A.     The  31st. 

Q.    The  31st?  A.    Yes. 

Q.     That  is  the  first  time? 

A.    Possibly,  yes. 

Q.  In  your  statement  that  I  just  read  you  on 
^-our  deposition,  you  said  you  told  him  that  on 
ruly  14th. 

The  Court :  No,  counsel.  I  am  sorry.  I  just  read 
he  deposition.    He  said  he  told  him  that  in  July. 

Mr.  Diether :     I  withdraw  that  statement. 

Q.  When  did  you  see  Mr.  Mattoon  after  July 
4th? 

Mr.  Bimn :     Mr.  Mattoon  ? 

Mr.  Diether:     Mr.  Sweeney. 

The  Witness:  I  saw  him  very  many  times  be- 
ause  we  were  friends,  but  in  particular  I  saw  him 
he  31st  of  July  one  day  I  went  to  his  office. 

Q.     (By  Mr.  Diether)  :     Did  you  see  him 

Mr.  Bunn:     Let  him  finish  his  answer,  please. 

The  Witness:  And  went  to  the  bank  with  him 
n  the  31st. 

Q.  (By  Mr.  Diether)  :  Did  you  see  him  be- 
ween  July  14th  and  July  27th  ? 

The  Court :  He  said  yes,  he  saw  him  many  times. 
I  Q.  By  Mr.  Diether)  :  Did  he  tell  you  that  he 
lad  reserved  space  for  2700  [643]  tons  of  wire  ? 

A.  I  don't  remember.  The  fact  I  remember,  it 
/as  about  the  31st,  the  only  space  available  w^as 
loore-McCormack  boat  to  Cartagena  and  only  120 
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tons,  and  no  other  boat  available  at  that  time  for 

Colombia. 

Q.  So  on  the  31st  the  only  space  that  you  had 
was  for  120  tons?  A.     About. 

Q.  And  he  was  endeavoring  to  get  more  space 
for  you  ?  A.     Oh,  yes. 

Q.  At  that  time  you  were  intending  to  ship  all  of 
the  2000  tons? 

A.  Yes.  He  had  required  from  Grace  and  from 
Moore-McCormack  about  space.  '  In  other  words,  he 
advised  the  shipping  company  that  we  would  have 
the  cargo  for  South  America. 

Q.  On  July  26th  you  received  a  letter  from 
Dulien's  office,  didn't  you?  A.     Yes. 

Mr.  Diether:  May  I  see  Plaintiff's  Exhibit  3, 
please  ? 

(The   document  referred  to  was  passed  to 
counsel.) 

Q.  (By  Mr.  Diether):  I  show  you  Plaintiff's 
Exhibit  3.  Is  that  the  letter  you  refer  to  ? 

A.    Yes,  it  is. 

Q.  I  call  your  attention  to  this  sentence  in  that 
letter,  [644]  it  says,  '^  We  now  have  the  bill  of  lading 
but  upon  inquiry  at  the  bank  find  that  there  is  no 
letter  of  credit  available."  When  you  saw  Mr. 
Stanley  on  the  26th,  did  you  ask  to  see  the  bill  of 
lading?  A.    No. 

Q.    Did  you  ask  him  any  question  about  it  at  all? 

A.  The  only  question  I  asked  him  in  particular, 
it  was 
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Q.  Just  answer  my  question.  Did  you  ask  him 
anything  about  the  bill  of  lading  on  the  26th  when 
you  went  to  see  him  ?  A.     No. 

Mr.  Bunn:  I  think  he  is  trying  to  answer  the 
question. 

Mr.  Diether :     That  is  all  I  want  to  know. 

Q.  On  that  occasion  is  when  Mr.  Stanley  told  you 
that  the  shipment  was  not  the  2700  tons  but  2300 
tons  ?  A.    Yes. 

Q.  And  you  asked  him  if  you  could  buy  2000 
tons  of  the  2300  ton  shipment  % 

A.  At  the  first  time  I  asked  him  if  I  could  buy 
1000  tons  of  galvanized  wire,  and  I  offered  to  pay 
to  him  any  price,  and  he  say  no,  he  want  to  sell  half 
galvanized  and  half  black. 

Then  I  inquired  to  have  the  right  to  buy  2000  tons. 

Q.     2000  tons  of  the  2300  ton  shipment? 

A.    Yes.  [645] 

Q.    What  did  he  say? 

A.  He  say  yes,  you  can  get  the  credit  or  you 
can  call  Mr.  Grinstein,  supposed  to  be  in  Los  An- 
geles that  night. 

Q.  And  you  entered  into  no  new  written  contract 
at  that  time,  did  you  ?  A.    No. 

Q.  Did  you  have  any  discussion  about  the  con- 
tract? A.     Not  in  particular. 

Q.  Did  you  assume  that  the  contract  that  you 
had  signed  on  July  12  was  just  merely  amended  so 
that  the  quantity  instead  of  being  2700  tons  would 
be  2000  tons?  A.    Yes. 
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Q.  Did  you  assume  that  any  other  provisions  of 
that  contract  would  be  amended*? 

Mr.  Bunn:  I  object  to  the  question  as  calling  for 
a  conclusion. 

The  Court:     It  is  indefinite.   Objection  sustained. 

Q.  (By  Mr.  Diether) :  Was  there  any  other  dis- 
cussion about  any  other  provision  of  the  contract  at 
that  time  with  Mr.  Stanley  ?  A.     No. 

Q.  Nothing  was  said  about  a  right  of  rejection 
of  300  tons  of  wire  for  any  reason  ? 

A.  No.  He  gave  me  the  right  to  select  2000  tons 
from  the  2300  tons.  [646] 

Q.  Have  you  told  us  all  the  conversation  you  had 
with  Stanley  on  July  26  when  you  went  to  his  office  ? 

A.     All  I  remember. 

Q.  Did  you  thereafter  go  to  Mattoon's  office  and 
notify  him  that  the  shipment  was  not  going  to  be 
2700  tons  but  2000  ?  A.     I  don 't  remember. 

Q.  When  did  you  first  tell  Mr.  Sweeney  that  the 
shipment  was  going  to  be  2000  tons  instead  of  2700  ? 

A.     By  sure  the  31st  of  July. 

Q.     That  is  the  first  time  you  told  him? 

A.  The  first  time  I  remember.  Maybe  I  told  him 
before,  but  the  first  time  I  remember  by  sure. 

Q.  Was  anything  said  by  Mr.  Stanley  on  the 
26th  that  the  wire  was  of  the  same  kind  that  you 
discussed  on  the  12th? 

A.  It  was  said  that  at  least  I  will  find  in  the  lot 
1000  tons  of  galvanized  wire. 

Q.     That  was  all  that  was  said  about  it? 

A.     It  is  all  I  inquired,  yes. 
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Q.     It  is  all  you  inquired  about  ? 

A.    Yes. 

Q.    And  he  didn't  tell  you  anything  else  about  it? 

A.  Not  in  particular.  He  gave  me  the  assurance 
that  it  would  be  at  least  1000  tons  of  galvanized 
wire. 

Q.  Nothing  was  said  on  the  26th  about  terms  of 
payment?  [647] 

A.  No.  He  asked  me  to  get  the  credit  for  the 
next  day  or  to  call  Mr.  Grinstein  the  next  day,  but  I 
went  to  the  bank  and  made  application  for  the 
credit. 

Q.  Did  you  refer  to  the  terms  of  payment  under 
your  contract,  your  sales  order,  specifying  a  letter 
of  credit  for  $160,000  and  one  for  $128,900? 

Mr.  Bunn:  That  question  has  been  asked  and 
answered  several  times.  I  object  to  the  repetition 
of  it  on  that  ground.  [648] 

The  Court:     I  don't  know  when  it  was. 

Mr.  Diether:  This  is  July  the  26th  in  Mr. 
Dulien's  office,  when  he  was  told  for  the  first  time 
that  the  shipment  would  not  be  2700  tons,  but  2300 
tons.  I  am  asking  him 

The  Court :  If  they  had  any  discussion  concern- 
ing the  terms 

Mr.  Diether :    of  payment.   Correct. 

The  Court :     At  that  time. 

The  Witness:  I  say  that  I  will  open  the  credit 
the  next  day  for  the  complete  volume  of  2,000  tons ; 
that  is,  $214,000. 
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Q.  (By  Mr.  Diether)  :  You  said  you  would  open 
a  credit  for  $214,000?  A.    Yes. 

Q.     That's  all  that  was  said?  A.     Yes. 

Q.  You  went  to  the  bank  on  the  afternoon  of 
July  the  26th A.    Yes. 

Q.    ^the   first  time   in  connection   with   this 

transaction  ? 

A.  Yes.  It  was  the  first  time  I  talk  about  this 
transaction.  I  was  there  before,  but  Mr.  Schroeder 
was  out  of  the  office. 

Q.    Did  you  sit  down  at  Mr.  Schroeder 's  desk? 

A.    Yes.  [649] 

Q.    In  the  foreign  department  ?  A.    Yes. 

Q.  And  that's  where  you  had  your  discussion 
with  him?  A.    Yes. 

Q.    And  no  one  else  was  present? 

A.     Mr.  Rendon. 

Q.  Just  Mr.  Rendon,  yourself,  and  Mr.  Schroe- 
der? A.    Yes. 

Q.    At  what  time  of  day  was  that? 

A.    It  was  in  the  afternoon. 

Q.     What  hour? 

Mr.  Bunn :     If  you  know. 

The  Witness:  It  was  after  1:00  o'clock.  Maybe 
after  2:00  o'clock. 

Q.  (By  Mr.  Diether) :  And  you  told  Mr. 
Schroeder  at  that  time  that  you  were  purchasing 
2,000  tons  of  barbed  wire  from  Mr.  Dulien  at  $107 
a  ton?  A.     Yes. 

Q.  And  you  wanted  to  buy  a  letter  of  credit  for 
$214,000?  A.     Yes. 
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Q.  And  you  wanted  to  turn  in  your  letter  of 
credit  that  you  had  issued  to  you  in  July  ? 

A.    Yes. 

Q.    And  you  wanted  to  borrow  the  difference? 

A.    Yes. 

Q.  Did  you  tell  him  how  you  were  going  to  pay 
that  loan?  A.     Yes. 

Q.     How? 

A.  I  told  him  that  I  will  require  a  letter  of  credit 
from  Colombia. 

Mr.  Diether:  Just  a  moment.  Did  he  say  ^'re- 
quire"? 

The  Court:     Acquire. 

Mr.  Bunn:  He  says  *' require."  That  is  his  form 
of  expression.  He  said  he  would  require.  That  is 
what  he  consistently  says  and  that  is  what  I  under- 
stood him  to  say. 

The  Witness  (Through  interpreter) :  I  would 
ask  for  a  letter  of  credit  from  Colombia.  I  was  ex- 
pecting to  get  a  letter  of  credit  from  Colombia. 

Q.  (By  Mr.  Diether)  :  Did  you  tell  Mr.  Schroe- 
der  anything  about  this  letter  of  credit  you  were 
expecting  from  Colombia  ? 

A.  (Through  interpreter) :  I  have  offers  from 
Colombia  up  to  a  million  dollars  at  that  time,  and, 
of  course,  it  was  easy. 

Q.  When  did  you  tell  Mr.  Schroeder  that  you 
would  secure  this  letter  of  credit  from  Colombia? 

A.     (Through  interpreter) :     For  the  next  week. 

Q.     The  next  week? 
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A.  I  told  him  I  will  have  new  credits  the  next 
week.  [651] 

Q.  You  were  there  on  a  Friday,  and  you  would 
have  it  the  following  week  ? 

A.  Yes.  *^A  week  or  two  weeks,"  I  think  I  say 
to  him. 

Q.  Is  that  all  you  said  about  getting  the  letter 
of  credit?  A.     I  think  so. 

Q.  All  the  negotiations  with  Mr.  Schroeder  at 
that  time  were  in  English,  weren't  they? 

A.    Yes. 

Q.  Mr.  Rendon  didn't  have  to  interpret  for  you? 
You  spoke  to  Mr.  Schroeder  in  English,  and  he  spoke 
to  you  in  English? 

A.  Yes,  but  Mr.  Rendon  take  a  place  in  the  con- 
versation— (through  interpreter)  and  possibly  made 
it  clear  something  that  I  did  not  understand. 

The  Court :  In  other  words,  you  would  have  dis- 
cussions with  Mr.  Rendon  in  Spanish? 

The  Witness :    Yes,  your  Honor ;  always. 

Q.  (By  Mr.  Diether) :  Did  you  tell  Mr.  Schroe- 
der at  that  time  that  Mattoon  &  Company  was  your 
agent  for  the  reshipment  of  this  wire  ? 

A.    Yes. 

Q.  Did  you  tell  him  that  the  shipping  documents 
were  to  be  delivered  to  Mattoon  &  Company  ? 

A.  I  told  him  that  Mattoon  &  Company  will 
handle  the  [652]  shipments. 

Q.  Did  you  tell  him  anything  about  the  shipping 
documents  ? 
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A.  When  I  said  he  will  handle  the  shipments 
means  that  he  will  handle  the  documents,  too. 

Q.     It  means  that  he  will  handle  the  documents? 

A.    Yes. 

Q.     That  was  said  on  the  26th  ? 

A.     The  26th  or  the  27th. 

Q.  Was  there  any  discussion  with  Mr.  Schroeder 
on  the  26th  about  the  bill  of  lading  for  this  2,000 
tons  of  wire  ?  A.     Not  in  particular. 

Q.     Was  it  discussed  at  all  on  the  26th'? 

A.  Our  conversation  took  place  on  the  basis  that 
I  wanted  to  buy  one  letter  of  credit  for  $214,000  in 
order  to  buy  barbed  wire  from  Dulien;  that  I  will 
give  the  bank  $160,000  that  I  had  from  Colombia, 
and  that  I  wanted  a  loan  for  $54,000  to  complete 
the  payment;  that  the  barbed  wire  will  be  shipped 
to  Colombia. 

Q.  Mr.  Londono,  I  asked  you,  did  you  discuss 
with  Mr.  Schroeder  on  July  the  26th  anything  about 
the  bill  of  lading  by  which  this  2,000  tons  of  wire 
was  being  shipped  from  Honolulu  to  Los  Angeles  ? 

A.  I  don't  remember  in  particular,  because  Mr. 
Schroeder  stopped  the  conversation — (through  in- 
terpreter) [653]  Mr.  Schroeder  considered  that  the 
transaction  was  feasible,  but  he  would  have  to  con- 
sult the  next  day  with  some  higher  officials. 
!  Q.  Have  you  told  us  all  the  discussion  you  had 
;with  Mr.  Schroeder  on  July  the  26th'? 
:  A.  In  essence,  yes,  and  I  remember  I  left  with 
Mr.  Schroeder  the  contract  signed  between  Dulien 
and  I. 
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Q.     Did  you  go  back  the  next  day? 

A.     Yes,  the  next  day,  in  the  morning. 

Q.     What  time  did  you  go  in  the  morning? 

A.     It  was  about  10:00  o'clock. 

Q.     Was  Mr.  Rendon  with  you  ?  A.     Yes. 

Q.  Where  did  you  see  Mr.  Schroeder  on  that  oe 
casion  ? 

A.    At  his  desk  in  the  foreign  department. 

Q.    What  did  he  say  at  that  time  ? 

A.  He  said  that  he  agreed  to  open  the  credit,  that 
he  will  charge  me  one-half  per  cent.  I  say,  ^^This  is 
a  little  high."  I  say,  *^I  will  ask  you  charge  me  one- 
fourth  of  one  per  cent."  He  agree.  He  ask  me 
again  when  I  will  have  money  from  Colombia.  I 
say  maybe  in  the  next  week,  and  that  at  the  same 
time  I  had  on  hand  the  invoice  to  collect  $160,000 
from  the  bank,  and  Mr.  Schroeder  agreed  to  open 
the  credit.  Then  we  start  to  make  the  application 
for  the  credit. 

Q.  Now,  before  you  get  to  that,  have  you  told  usi 
everj^hing  [654]  up  to  the  time  you  talked  about  the: 
application  (interpreted)  ? 

A.  I  can't  separate.  (Through  interpreter)  1 
could  not  separate  the  conversation  that  took  place 
before,  when  the  credit  was  issued,  or  after  the 
credit  was  issued. 

Q.  All  that  discussion  you  had  with  Mr.  Schroe 
der  was  in  English  ?  A.     In  English,  yes. 

Q.  Were  you  at  Mr.  Schroeder 's  desk  the  entird 
time  you  were  at  the  bank  that  day  ? 
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A.     Read  me  the  question,  please. 

^'         (The  question  was  read  by  the  reporter.) 

A.  No.  After  the  application  was  made  I  left 
Mr.  Schroeder's  desk,  and  I  waited  in — (through 
interpreter)  I  waited  in  another  place  of  the  foreign 
department. 

Q.  But  when  you  discussed  the  application,  you 
were  at  Mr.  Schroeder's  desk? 

A.  Yes,  and  when  he  dictated  the  credit,  I  was 
at  his  desk,  too. 

Mr.  Diether:  May  I  see  Plaintiff's  Exhibit  4, 
please  ? 

(The  document  was  handed  to  counsel.) 

Mr.  Bunn :  Is  that  the  one  he  took  away  from  the 
bank  with  him? 

Q.  (By  Mr.  Diether) :  I  show  you  Plaintiff's 
Exhibit  4,  which  is  your  appKcation  to  the  bank  for 
a  letter  of  credit  [655]  for  $214,000.  You  signed 
that  on  the  day  that  you  were  there  ?  A.    Yes. 

Mr.  Bunn :     On  July  27th,  he  was  there. 

The  Witness :    Yes.  Obviously,  yes. 

Q.  (By  Mr.  Diether) :  And  did  you  have  a 
blank  form  to  fill  out  prior  to  the  time  that  you 
signed  that  document  (interpreted)  ? 

Mr.  Bunn :     For  him  to  fill  out,  he  said. 

Mr.  Diether :    Yes. 

The  Witness:    I  don't  remember. 

Q.  (By  Mr.  Diether)  :  Wasn't  it  true  that  Mr. 
Schroeder  filled  out  that  form  without  any  word 
from  you  what  to  put  in  it? 
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A.  (Through  interpreter)  :  Mr.  Schroeder  pre- 
pared this  form  after  my  conversation  with  him. 
This  is  the  result  of  that  conversation.  (In  English) 
At  the  time  I  require  for  the  documents  a  clean  bill 
of  lading,  and,  in  addition,  an  order  freight  prepaid,, 
insurance  certificate,  commercial  invoice. 

The  Court:     You  told  Mr.  Schoeder  all  that? 

The  Witness :     Yes. 

The  Court :     Before  he  filled  that  out  ? 

The  Witness:     Yes. 

Q.  (By  Mr.  Diether)  :  Will  you  tell  us  exactly 
what  you  [656]  told  Mr.  Schroeder  at  that  time? 

A.  (Through  interpreter)  :  As  I  always  do  when 
I  make  an  application  for  a  letter  of  credit  in! 
Colombia,  I  write  it  on  my  own  stationery,  asking: 
for  clean  bills  of  lading,  insurance  certificate,  freight 
prepaid,  and  so  forth. 

Q.  Do  you  remember  distinctly  telling  Mr. 
Schroeder  that  you  wanted  a  clean  order  bill  of 
lading  for  the  2,000  tons  of  wire  you  purchased 
from  Dulien?  A.    Yes. 

Q.  I  call  your  attention  to  your  testimony  at  the 
time  your  deposition  was  taken,  beginning  on  pagei 
234,  line  12. 

The  Court:  Do  you  have  the  deposition  there?- 
The  reporter  probably  took  it.  Page  234,  line  12. 

Mr.  Diether :     Line  21,  I  should  say. 

The  Court :    21  to  where  ? 

Mr.  Diether :     Let  me  find  it  exactly. 

The  Court:  Well,  it  would  be  line  18,  because 
that  fixes  the  date. 
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Mr.  Diether :     Yes,  sir ;  I  think  it  does. 
The  Court:     To  page  what,  line  what? 
Mr.  Diether:    Just  a  moment.  I  think  to  line  16, 
page  235. 

Mr.  Bunn:  I  would  like  for  the  witness  to  have 
a  copy  of  that  before  him. 

The  Court:  I  will  give  it  to  him.  You  begin  to 
read  [657]  here  (indicating)  and  read  over  to  here 
(indicating),  and  after  you  have  read  that  to  your- 
self, you  will  indicate,  and  counsel  will  ask  you  a 
question. 

Mr.  Bunn :  Read  the  balance  of  the  page,  too,  if 
you  will ;  all  of  page  235. 

The  Court:     Have  you  finished  reading? 
The  Witness :     Yes,  your  Honor. 
The  Court :     You  may  proceed. 
Q.     (By  Mr.   Diether) :     On  that   occasion  you 
testified  as  follows,  starting  at  line  18: 

^'Q.  Did  you  at  any  time  in  your  discussion 
on  July  26th  with  Mr.  Schroeder  say  that  you 
wanted  a  clean,  order  bill  of  lading? 

^'A.  I  don't  remember  the  words  I  used,  but 
obviously  that  was  my  intention,  and  that  was 
what  was  done. 

^'Q.  Why  do  you  say  it  was  obviously  your 
intention? 

^'A.    Because  whenever  I  transact  business 
involving  maritime  shipments  or  railroad  ship- 
ments I  make  that  one  of  the  conditions. 
^'Q.     But  did  you  tell  Mr.  Schroeder" 
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Mr.  Bunn:     Pardon  me.   That  is  ''But  vou  did" 
and  not  ''did  you." 

Q.     (By  Mr.  Diether,  continuing  reading)  :  [658] 

"Q.  But  you  did  not  tell  Mr.  Schroeder  on 
July  26tli  that  you  wanted  a  clean,  order  bill  of 
lading  on  this  wire  you  purchased  from  Dulien? 

' '  A.     Probably  I  did  say  that. 

"Q.  Do  you  remember  distinctly  that  you 
told  him  that? 

"A.     I  must  have  told  him. 

"  Q.    What  did  Mr.  Schroeder  say  about  that  ? 

"A.  Mr.  Schroeder  agreed  to  open  letter  of 
credit  in  accordance  with  the  instructions  in  my 
application. 

' '  Q.    Who  prepared  the  application  ? 

"A.  The  bank.  The  bank  always  prepares 
these  applications  on  their  own  forms. 

"Q.  Did  you  tell  anyone  what  to  put  in  that 
application  for  letter  of  credit  ? 

"A.  Obviously  I  must  have  told  Mr.  Schroe- 
der." 

You  so  testified  at  that  time  ? 

Mr.  Bunn:     Will  you  read  the  next  two  ques- 
tions'? 

Mr.  Diether:     Yes. 
Q.     (By  Mr.  Diether,  continuing)  : 
"  Q.     When  did  you  tell  him  ? 
"A.     It  must  have  been  26th  of  July  or  27th 
of  July. 

"Q.     Will  you  give  us,  as  nearly  as  you  [659] 
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can,  the  words  you  told  Mr.  Schroeder  with 
respect  to  what  documents  you  wanted  the  bank 
to  secure  before  it  paid  that  letter  of  credit? 

^^A.  When  I  required  of  Mr.  Schroeder, 
which  textable,  which  actual  words,  I  don't 
remember,  but  they  must  have  been  used  for 
my  application  for  the  letter  of  credit,  or  in." 

Mr.  Diether:     Is  that  what  you  want? 

Mr.  Bunn:     Yes. 

Q.  (By  Mr.  Diether) :  What  makes  you  positive 
now  that  you  told  Mr.  Schroeder  that  you  wanted  a 
clean  order  bill  of  lading  and  at  the  time  your 
deposition  was  taken  you  testified  and  said  that  ob- 
viously was  what  you  told  him  ? 

A.     My  recollection  now  permit  me  to  say. 

Q.     It  has  been  refreshed,  has  it  ? 

A.     Yes.  [660] 

Q.     What  has  refreshed  your  recollection? 

A.     My  good  memory. 

Q.    Is  that  all? 

A.  And  my  condition  now,  my  physical  condi- 
tion now. 

Q.  In  other  words,  you  just  remember  now  and 
you  didn't  when  your  deposition  was  taken? 

A.     I  beg  your  pardon  ? 

Q.  You  remember  now  but  you  didn't  remember 
when  your  deposition  was  being  taken  ? 

A.     I  remember  now,  yes. 

Q.  Your  deposition  was  taken  at  least  a  year 
ago,  wasn't  it? 
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The  Court :     The  date  speaks  for  itself. 

You  have  been  thinking  about  this  a  lof?  Have 
you  been  thinking  about  this  a  lof? 

The  Witness:     Oh,  yes,  your  Honor.   Two  years. 

Q.  (By  Mr.  Diether)  :  Did  you  tell  Mr.  Schroe- 
der  on  July  27th  to  deliver  the  bill  of  lading  to  Mat- 
toon? 

A.  I  told  Mr.  Schroeder  that  Mattoon  will  handle 
the  shipments. 

Mr.  Diether:  May  the  answer  be  stricken  and 
may  the  witness  be  instructed  to  answer  the  ques- 
tion? 

The  Witness:  I  don't  remember  it  in  particular 
I  say  Mr.  Schroeder  to  deliver  Mattoon  and  Com- 
pany the  bill  of  [661]  lading. 

*     *     * 

The  Witness:  It  was  obviously  known  by  the 
bank  that  Mattoon  will  handle  the  documents  because 
the  29th,  when  the  credit  was  made,  the  bank  had 
drawn  to  Mattoon  &  Company  the  instructions. 

Q.  (By  Mr.  Diether)  :  Do  you  now  say  you  told 
Mr.  Schroeder  to  deliver  the  bill  of  lading  to  Mat- 
toon &  Company  on  July  27  ?  A.     No. 

Mr.  Bunn:     He  did  not  so  state. 

Q.  (By  Mr.  Diether)  :  I  call  your  attention  to 
your  testimony  on  page  119,  starting  with  line  23. 

The  Court :  Well,  now^,  where  before  that  will  you 
pick  up  the  date? 

Mr.  Diether:  This  is  all  I  think  a  discussion 
of — just  a  moment. 
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The  Court:  This  date  is  on  the  31st  of  July, 
according  [662]  to  page  117. 

*^Q.     When  was  the  next  time  you  went  to  the 
bank  after  the  27th  of  July  ? 
I  ^^A.     On  the  31st  of  July." 

'  That  is  the  only  date  that  is  last  mentioned  before 
you  come  to  this  question  on  page  119. 

Mr.  Diether:  If  your  Honor  will  note  right  in 
line  19  it  says 

Mr.  Bunn:     What  page? 

Mr.  Diether:  Page  119,  line  17:  *^Did  you  have 
an  appointment  with  Mr.  Sweeney  for  this  occasion 
or  do  you  know  why  he  was  in  the  bank?'' 

The  Court:  But  that  is  July  31,  according  to 
the  previous  testimony. 

Mr.  Diether:  Mr.  Dasteel  called  my  attention  to 
page  115,  line  20. 

Mr.  Hubert  Morrow:  Are  you  abandoning  the 
other  now? 

Mr.  Diether:  No,  I  am  not.  He  just  called  my 
attention  to  it  as  a  date. 

I  I  don't  believe  that  this  question,  your  Honor,  is 
directed  to  any  particular  time  since  your  Honor 
will  recall  that  this  witness  testified  on  his  direct 
examination  here,  at  page  261,  line  3,  that  he  never 
instructed  the  bank  to  deliver  the  bill  of  lading  to 
Mattoon.  And  that  is  his  testimony,  as  I  under- 
stand it,  from  the  record.  [663] 

The  Court :  The  plaintiff  introduced  a  document 
and  marked  it  here,  a  letter,  written  July  31,  Ex- 
hibit 11. 
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Mr.  Diether:     That  is  Exhibit  8. 
The  Court :     Let  me  see  it. 

(The  document  referred  to  was  passed  to  thei 
Court.) 

The  Court:  And  all  this  testimony  here  and  this 
conversation  you  are  talking  about  now  from  thei 
deposition  relates  to 

No,  that  is  not  the  one.  It  is  the  one  with  thej 
letterhead  cut  off. 

(The  document  referred  to  was  passed  to  the' 
Court.) 

The  Court :  This,  according  to  the  deposition, 
relates  to  a  conversation  on  July  31,  and  if  it  iS; 
for  the  purpose  of  refreshing  his  recollection  that  isi 
one  thing,  but  if  it  is  for  the  purpose  of  impeaching' 
him  it  is  not  impeachment  because  he  has  not  yet 
testified  to  the  contrary  of  what  appears  in  this 
portion  of  the  deposition. 

Q.  (By  Mr.  Diether)  :  Did  you  ever  tell  thei 
bank  to  deliver  the  bill  of  lading  for  2,000  tons  of: 
wire  to  Mattoon  &  Company? 

A.  When  I  say  the  bank  that  Mattoon  &  Com- 
pany will  handle  the  shipments,  obviously  I  author- 
ized the  bank  to  deliver  the  bill  of  lading  to  Mattoon. 
I  don't  say  in  particular,  '^Mr.  Schroeder,  please i 
deliver  the  bill  of  lading  to  Mr.  Sweeney."  I  say 
that  Mattoon  will  handle  the  shipments  [664]  and 
that  means  that  they  will  handle  all  documents. 

Q.     Including  the  bill  of  lading? 

A.     Obviously,  yes. 
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Mr.  Diether:    If  that  is  the  witness'  testimony  I 

don't  care  to 

The  Court:     That  coincides  with  his  testimony 
here. 

*^Q.     Do  you  recall  instructing  a  representa- 
tive of  the  Citizens  Bank  to   deliver  to  Mr. 
Sweeney  the  bill  of  lading  or  other  documents 
involved  in  this  shipment?    When  I  say  Mr. 
I       Sweeney  I  mean  Mr.  Sweeney  or  some  other 
I      representative  of  Mattoon  &  Company." 

This  is  on  page  119,  line  23. 

Then  on  page  120,  line  2 : 
I  *^A.    I  instructed  to  Mr.  Schroeder  of  the 

P  ban  to  surrender  the  documents  on  this  trans- 
action to  Mattoon  &  Company,  to  whom  I  would 
give  specific  instructions  as  to  the  shipments  to 
South  America. 

**Q.  When  you  say  you  instructed  Mr. 
Schroeder  at  the  bank  to  deliver  the  documents 
to  Mr.  Sweeney  of  Mattoon  &  Company,  did  you 
mean  the  bill  of  lading  r' 

Then  objections. 

^*A.     Documents;  I  said  documents. 
^^Q.    What    documents    did    you    have    in 
mind?"  [665] 

More  discussion.  Then  Mr.  Dasteel  asked : 

'^I  want  to  know  what  he  means  by  docu- 
ments." 

Then  the  answer : 

^'A.    Mr.  Dasteel,  we  mentioned  documents — 
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shipping  documents,  for  instance  commercial  in- 
voice, bill  of  lading,  insurance  certificate,  bill  of  i 
freight,  railroad  receipts. 

'^Q.  In  other  words,  you  authorized  Mr. 
Schroeder  to  deliver  any  documents  involving! 
the  shipping  of  this  merchandise  to  Mattoon  &! 
Company  ? 

'^A.     That's  right." 

Mr.  Diether:     You  are  reading  from  the  deposi- 
tion 1 

The  Court :     I  am  reading  from  the  deposition. 
Mr.  Diether:     Let  me  call  your  Honor's  attentioni 
to  the  testimony  of  this  witness,  which  was  taken 
on  April  21,  1950,  at  page  261,  line  3,  question  by 
Mr.  Bunn : 

*'Mr.  Londono,  did  you  at  any  time  by  word 
of  mouth   as   distinguished   from   by   writing, 
instruct  the  bank  to  deliver  the  bill  of  lading: 
to  Mattoon  &  Company? 
^^A.    No,  not  that  I  remember.'^ 

The  Witness :     Not  in  particular  the  bill  of  lading. 
I  never  used  the  word  ^^bill  of  lading."  [^666'] 

*     *     * 

Q.  I  show  you  Plaintiff's  Exhibit  5-A,  which  is 
the  letter  of  credit  guarantee.  You  signed  that  oni 
July  27?  A.    Yes. 

Q.     And  before  you  secured  the  letter  of  credit 
for  $214,000?  A.    At  the  same  time. 

The  Court:     At  the  same  time,  was  the  answer? 

The  Witness :     Yes,  your  Honor. 
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Q.  (By  Mr.  Diether) :  And  this  is  the  same 
form  of  letter  of  credit  guarantee  that  you  had 
signed  in  the  bank  for  the  previous  letters  of  credit 
that  you  had  purchased  in  the  early  part  of  1946  ? 

Mr.  Bunn:     If  you  know. 

The  Witness :     I  suppose  the  same  letter  of  credit. 

Q.  (By  Mr.  Diether)  :  The  same  letter  of  credit 
guarantee  you  mean"?  A.    Yes. 

Q.     Did  you  read  it  ?  A.     No. 

Q.    Have  you  ever  read  it  ?  [667] 

A.  No.  Do  you  read  the  insurance  policy,  for 
instance  ^ 

The  Court :     What  was  that  % 

Mr.  Bunn :    Do  you  read  the  insurance  policy,  for 
instance  'F 
.    Q.     (By  Mr.  Diether) :    You  never  have  read  it? 

A.    No. 

Q.  But  you  didn't  make  any  objection  to  signing 
it?  A.    No. 

Q.  At  the  same  time  you  handed  Mr.  Schroeder 
this  invoice  to  Mr.  Echavarria  in  Colombia  ? 

A.     Yes. 

Q.  And  that  calls  for  a  thousand  tons  of  gal- 
vanized new  wire?  A.     Yes. 

Q.     Why  did  you  put  in  *^new"  wire  ? 

A.    Because 

Q.     You  weren't  buying  new  wire  from  Dulien. 

A.  No  make  difference,  new  wire  and  unused 
wire. 

Q.  You  don't  think  it  makes  any  difference  in  the 
value? 
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A.  The  galvanized  wire  that  Dulien  show  me,  it 
looked  new  wire,  brand  new  wire,  and  I  supposed  to 
have  1,000  tons  of  the  same  wire.  [668] 

4t  *         * 

Q.  (By  Mr.  Diether) :  Just  before  the  noon 
recess  I  was  asking  you  about  Plaintiff's  Exhibit  9, 
which  is  your  invoice  to  Mr.  Echavarria  for  1,000 
tons  of  galvanized  wire.  Did  you  ever  send  to  Mr. 
Echavarria  an  amended  invoice  ? 

A.  I  sent  it  to  him  one  copy  of  this  invoice,  with 
the  correction  of  the  date,  27th  instead  of  the  24th, 
and  I  say,  ''This  is  a  provisional  invoice  in  order 
to  collect  from  the  bank  $160,000.  You  will  have 
the  right  to — (through  interpreter)  to  accept  the 
price  when  the  wire  is  received  by  you.'' 

Q.    Do  you  have  that  invoice  '^  [670] 

*     *     * 

The  Witness:    I  don't  know.  I  am  not  sure  that 

I  have. 

«    •     « 

Q.  I  believe  you  stated  this  morning  that  it  was 
always  your  practice  when  you  purchased  letters  of 
credit  to  pay  for  merchandise  which  you  were  buying 
in  this  country  to  require  an  order  bill  of  lading. 

A.    Yes. 

Q.    Is  that  your  testimony? 

A.    Yes.  Particularly  on 

The  Court:  He  said  this  morning  when  it  was 
either  shipped  by  boat  or  by  rail. 

The  Witness  (Continuing  through  interpreter)  : 
particularly  on  shipments  that  were  going  from 
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one  country  to  another;  from  one  port  to   [671] 

another. 

*     *     * 

Q.  (By  Mr.  Diether)  :  I  show  you  Defendant 
Bank's  Exhibits  C-Al  and  C-A2,  which  purports  to 
be  an  application  by  you  for  a  letter  of  credit  from 
the  defendant  bank,  dated  February  26,  1946,  and  a 
copy  of  the  letter  of  credit  that  was  issued  pursuant 
to  that  application.  Does  that  exhibit  C-Al  bear 
your  signature  ?  A.    Yes,  it  does. 

Q.  Does  that  letter  of  credit  call  for  an  order 
bill  of  lading? 

The  Court:     Is  it  a  letter  of  credit? 

Q.  (By  Mr.  Diether)  :  I  should  say  an  applica- 
tion for  the  letter  of  credit.  As  a  matter  of  fact,  it 
calls  for  a  straight  bill  of  lading,  doesn't  it,  Mr. 
Londono?  Just  answer  the  quetsion  ''Yes"  or 
*'No." 

A.  No.  This  letter  of  credit— this  application 
was  made  on  railroad  shipments  from  the  United 
States  Government  directly,  which  barbed  wire  I 
sold.  I  expected— I  knew,  with  the  Government, 
will  be  cheap,  and  I  saw  it  was  not  necessary  to  re- 
quire any  special  documents  from  the  United  [673] 
States  Government  because  the  material,  it  was  in- 
spected for  me  several  times,  and  I  Imew  that  the 
material  was  from  the  Government. 

Mr.  Diether :  May  the  answer  be  stricken  and  the 
witness  instructed  to  answer  the  question? 

Mr.  Bunn:  I  don't  think  the  answer  should  be 
stricken. 
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The  Court:  The  document  will  speak  for  itself, 
and  I  think  the  witness  is  entitled  to  make  a  state- 
ment in  connection  with  the  document.  The  motion 
to  strike  will  be  denied. 

Q.  (By  Mr.  Diether) :  You  also  at  that  same 
time  signed  Defendant  Bank's  Exhibit  C-A2,  didn't 
you,  on  the  reverse  side,  Mr.  Londono  ? 

A.    Yes.  It  is  my  signature. 

Q.    And  that  is  the  letter  of  credit  guarantee? 

Mr.  Bunn:  On  the  other  side,  Mr.  Londono.  He 
is  asking  you  to  look  at  the  back  side  of  it. 

Mr.  Hubert  Morrow:  What  exhibit  do  you  call 
that? 

Mr.  Diether:  That  is  defendant  Bank's  Exhibit 
C-A2. 

Mr.  Hubert  Morrow :    A-2  ? 

The  Court:     C-A2. 

The  Witness :     It  is  my  signature. 

Mr.  Diether:     C-A2. 

The  Court:     *^C"  for  Citizens  Bank. 

Mr.  Hubert  Morrow :  I  thought  there  was  a  C- A 
and  a  C-AB. 

The  Court:  No.  Exhiibt  ''A"  has  two  sheets,  and 
so  does  [674]  Exhibit  B.  So  it  is  C-Al  and  -2,  and 
C-Bl  and  -2. 

Mr.  Hubert  Morrow :     Thank  you  very  much. 

Q.  (By  Mr.  Diether) :  You  signed  that  letter 
of  credit  guarantee  ?  A.    Yes,  sir. 

Mr.  Diether:  We  will  offer  C-Al  as  Defendant 
Bank's  next  exhibit. 
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The  Court :     Admitted. 

(The  document  referred  to,  heretofore  marked 
as  Defendants'  Exhibit  C-Al  for  identification, 
was  received  in  evidence.)  [675] 

Q.  (By  Mr.  Diether)  :  I  show  you,  Mr.  Londono, 
Exhibit  C-B-1  for  identification,  which  purports  to 
be  your  application  to  the  defendant  bank  for  a 
[etter  of  credit,  dated  February  18,  1946.  Is  that 
^our  signature  at  the  bottom  of  that  paper  % 

A.  Yes,  in  favor  of  War  Assets  Corporation, 
rhat  means  the  United  States  Government. 

Q.  And  that  application  calls  for  a  straight  order 
3ill  of  lading,  does  it  not  ? 

The  Court :    A  clean  one  ? 

Mr.  Bunn :     Straight  order  bill,  Mr.  Diether  ? 

Mr.  Diether :     I  should  say  straight  bill  of  lading. 

The  Court:     Clean  straight'? 

Mr.  Diether:     Clean  straight. 

The  Court:     C-A-1  calls  for  a  clean  straight. 

The  Witness:  Calls  for  the  evidencing  of  75,000 
joils  barbed  wire,  twisted,  galvanized  and  unused  for 
1.28  yards  the  coil,  each  coil  28  pounds,  and  when 
t  says  the  War  Assets  Corporation  I  mean  the 
ilnited  States  Government. 

i  Q.  (By  Mr.  Diether)  :  Will  you  just  answer  my 
question  *?  That  application  calls  for  a  clean  straight 
)ill  of  lading,  doesn't  it? 

A.     The  application  call — yes. 

Q.    Yes. 

I  show  you  now  Defendant  Bank's  Exhibit  C-B-2 
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for  identification,  [676]  which  purports  to  be  a  letteri 
of  credit  which  was  issued  pursuant  to  the  applica- 
tion which  I  have  just  shown  you,  and  ask  you  ifl 
you  have  signed  the  letter  of  credit  guarantee  on  the! 
reverse  side.  A.    Yes. 

Mr.  Diether :     We  offer  those  as  defendant  bank's- 
next  exhibits  in  order. 

The  Court:     Admitted. 

The  Clerk :     C-Al  and  2,  and  C-Bl  and  2. 

(The     documents     referred     to,     previously 
marked  Defendants'  Exhibits  C-A2  and  C-Bll 
and  C-B2,  for  identification,  were  received  in 
evidence.) 

The  Court:     Did  you  have  your  dealings  in  con- 
nection with  these  with  Mr.  Schroeder? 

The  Witness :     Yes,  your  Honor. 

The  Court :     Both  of  them  ? 

The  Witness :     Yes. 

Q.     (By  Mr.  Diether)  :     I  show  you,  Mr.  Lon 
dono,  what  purports  to  be  your  draft  on  the  de- 
fendant bank  for  $160,000.  Did  you  sign  that? 

A.    Yes. 

Q.    And  you  delivered  it  to  the  bank  on  July  27 f 

A.     Yes. 

Q.     And  that  is  your  signature  on  the  reverse 
side?  A.    Yes,  it  is. 

Q.     Bearing  the  endorsement  ?  [677] 

A.     Yes. 

Mr.  Diether:     We  will  offer  that  as  defendant 
bank's  next  exhibit. 

The  Clerk:     C-C. 
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The  Court :     In  evidence. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  No.  C-C  and  received  in  evi- 
dence.) 

Q.  (By  Mr.  Diether)  :  You  received  the  letter  of 
credit  for  $214,000  about  what  time  of  day  on 
July  27? 

A.     Between  10:00  o'clock  and  12:00  o'clock. 

Q.  And  then  what  did  you  do  after  you  re- 
ceived it  ? 

A.  I  went  to  Dulien's  place  and  delivered  the 
letter  of  credit  to  Mr.  Grinstein  in  person. 

Q.    Was  anyone  with  you  ? 

A.    Mr.  Arturo  Eendon. 

Q.  Did  you  have  any  discussion  with  Mr.  Grin- 
stein that  day? 

A.  No,  in  this  conversation  I  delivered  to  him 
the  letter  of  credit,  he  saw  the  letter  of  credit,  sup- 
posed to  read  the  letter  of  credit,  he  accepted.  I 
told  him,  ^^This  is  big  business  for  me,"  and  he  say, 
*'It  is  big  business  for  me  too." 

Then  I  asked  him  for  one  option  for  the  balance 
of  300  tons  of  wire,  and  he  agreed  to  give  me  the 
option. 

The  Court :  Had  you  seen  any  of  the  wire  up  to 
that  time?  [678] 

The  Witness :    No,  your  Honor. 

Q.  (By  Mr.  Diether) :  Did  you  have  any  dis- 
cussion about  the  bill  of  lading  by  which  this  2,300 
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tons  of  wire  was  being  shipped  from  Honolulu  to: 

Los  Angeles  with  Mr.  Grinstein  on  that  occasion  ? 

A.    No. 

Q.     Did  you  ask  anything  about  it? 

A.     No,  because  he  saw  the  letter  of  credit. 

Q.     You  have  answered  the  question. 

A.     And  made  no  objection  to  the  correction  of! 
the  letter  of  credit. 

Q.     But  you  had  no  discussion  with  him  about  it, 
did  you  ?  A.     Not  any  in  particular. 

Q.     Did  you  have  any  discussion  with  him  about: 
the  right  to  reject  300  tons  for  excessive  weathering? 

A.     No. 

Q.     You  didn't  discuss  that?  A.     No. 

Q.     Didn't  he  tell  you  on  that  day  that  the  *^  White 
Squall"  had  arrived  the  previous  day? 

The  Court :     Just  a  moment. 

The  Witness:     That  is  right. 

The  Court :     He  wants  to  say  something. 

The  Witness :     He  gave  me  the  right  to  take  the 
first  [679]  2,000  tons  of  barbed  wire. 

Q.     (By  Mr.  Diether)  :     The  best  2,000? 

A.     The  first  2,000. 

Q.     The  what? 

Mr.  Bunn :     The  first  2,000. 

The  Witness :     The  first.  In  other  words,  to  take 
the  first,  to  have  the  right  to. 

The  Court :     The  first  right  to  take  2,000  tons,  is 
that  what  you  mean  ? 

The  Witness :     That  is,  your  Honor.    Thank  vou. 
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Q.  (By  Mr.  Diether)  :  You  mean  that  first  2,000 
tons  that  came  off  the  boaf? 

A.  (Through  interpreter)  :  The  right  to  have 
2,000  tons  before  he  take  300  tons. 

Q.     Did  he  say  that  you  could  have  the  best? 

A.  I  don't  remember  if  he  in  particular,  we  used 
that  word. 

Q.    You  don't  remember  that? 

A.  Not  in  particular.  I  had  the  right  to  take 
2,000  tons  and  I  supposed 

The  Court:     That  you  would  have  your  choice? 

The  Witness :     Choice,  yes. 

Q.  (By  Mr.  Diether):  Didn't  he  tell  you  on 
that  occasion  that  the  White  [680]  Squall  had  just 
arrived  the  day  before  ? 

A.  I  don't  remember  if  he  told  me  the  day  be- 
fore. He  told  me  that  the  White  Squall,  it  was 
already  in  Long  Beach. 

Q.     He  told  you  that  day?  A.     That  day. 

Q.     You  went  down  to  the  harbor  that  afternoon  ? 

A.    Yes,  and  I  saw  the  White  Squall. 

Q.  When  was  the  next  time  that  you  had  any 
conversation  with  any  representative  of  the  bank  in 
connection  with  this  transaction? 

A.  If  Mr.  Moran  represented  the  bank,  it  was 
the  29th  of  July. 

Q.     When  he  called  you  on  the  telephone? 

A.     He  called  me  on  the  telephone. 

Q.     What  did  he  tell  you  then  ? 

A.  He  told  me,  "Mr.  Londono,  this  is  Moran 
from  the  bank,"  and  I  recognized  his  voice,  and  said 
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that  we  have  the  documents  from  Dulien  and  we 
have  the  discrepancies  that  the  documents — he  used 
the  word  '^  documents  "—showed  2,300  tons  instead 
of  2,000  tons,  and  I  said,  ''That  don't  make  any  dif- 
ference to  me,  I  had  an  appointment  with  Dulien  to 
take  2,000  tons,  the  credit  was  opened  for  2,000  tons, 
no  question  ahout  it."  Then  I  agreed  to  accept  the 
documents  showing  2,300  tons  instead  of  2,000  tons. 

Q.  You  then  told  Mr.  Moran  that  you  had  the 
right  to  [681]  take  2,000  tons  of  the  2,300  ton  ship- 
ment ?  A.    Yes. 

Q.  Did  Mr.  Moran  mention  the  fact  that  he  had 
the  bill  of  lading  ? 

A.     He  mentioned  the  word  ' '  documents. ' ' 

Q.     He  didn't  say  bill  of  lading? 

A.     Not  that  I  can  remember. 

Q.  I  call  your  attention  to  your  deposition  on 
page  35,  line  22,  the  question  being  at  line  21. 

A.     (Examining  deposition.) 

The  Court :  Better  begin  reading  at  line  13  which 
indicates  the  date. 

Mr.  Diether :     Yes,  all  right. 

Mr.  Laven :     What  page  % 

Mr.  Diether:     Page  35. 

Q.    Have  you  read  it?  A.    Yes. 

Q.  At  the  time  that  your  deposition  was  taken, 
did  you  testify  as  follows: 

''Q.    Who  did  you  talk  to  next,  which  one  of 
the  parties  did  you  talk  to  ? 

''A.     The  next  time  it  was  Monday,  the  29th i 
of  July.  I  was  at  the  Hotel  Clark 

f 
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^^Q.  Is  that  where  you  were  residing  at  that 
timef  [682] 

^^  A.  Yes — and  Mr.  Moran — I  don't  know  his 
first  name — called  me  in  the  morning  about 
10:00  o'clock. 

^'Q.    You  mean  Mr.  Moran  of  the  bank? 

*'A.  Of  the  bank — and  he  told  me  that  he 
had  the  documents  from  Dulien. 

^^Q.     Did  he  say  what  documents  he  had? 

*^A.  The  first  time  he  said  the  documents. 
He  explained  that  the  bill  of  lading  show  2,300 
tons  instead  of  2,000  tons,  and  he  asked  me  about 
that  difference  between  the  letter  of  credit  and 
the  bill  of  lading.  I  answered  that  I  agreed  with 
Dulien  to  take  2,000  tons  instead  of  2,300  tons. 
No  more  then." 

The  Court:  **Ten  minutes  later,''  is  the  rest  of 
his  answer. 

Mr.  Diether :     I  think  that  is  correct. 

Q.     You  so  testified?  A.    Yes. 

Q.  Does  that  refresh  your  recollection  now  that 
you  did  mention  the  bill  of  lading? 

A.  No.  I  said,  I  heard  from  him  the  word  ^^docu- 
ments" and  my  conclusion  on  this  deposition  is  that 
he  mentioned  the  bill  of  lading  but  I  can't  say  now, 
no  make  any  recollection  about  the  fact  that  he 
mentioned  the  word  ''bill  of  lading."  [683]  It  was 

my  conclusion. 

*     *     * 

Q.  Which  is  the  truth,  that  he  did  mention  the 
bill  of  lading  or  that  he  didn't? 
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A.  My  recollection  and  my  intention  is  to  say 
when  I  made  this  deposition  that  he  used  the  word 
"documents."  I  don't  remember  if  he  used  the 
word  "bill  of  lading." 

Q.    Did  Mr.  Moran  tell  you  who  the  consignee 
of  this  bill  of  lading  was? 
A.    No  mention  about  it. 

Q.    Didn't  he  tell  you  that  it  was  a  straight  bill 
of  lading  in  which  Dulien  was  the  consignee? 
A.    No. 

Q.    Did  he  call  you  again  that  same  day? 
A.    Yes,  about  10  minutes  later. 
Q.    What  did  he  say  then? 

A.  He  called  me  about  this  question,  if  necessary 
or  convenient— I  understood  convenient ;  in  Spanish 
we  use  the  word  "convenient"— to  get  from  Dulien 
a  letter  specifying  the  fact  that  I  will  have  2,000 
tons  instead  of  2,300  tons.  I  say  I  know  it  isn't 
necessary  because  my  agreement  with  Dulien  is  that 
I  will  have  the  right  to  take  2,000  tons.  I  don't 
refuse  his  suggestion.  I  say  I  think  it  not  neces- 
sary. [684] 

Q.  Did  he  mention  the  fact  that  it  was  a  straight 
bill  of  lading  in  the  second  conversation,  that  the 
merchandise  was  consigned  to  Dulien?  A.    No. 

Q.    He  didn't  mention  that  at  all? 
A.    Not  at  any  time. 

Q.  Did  Mr.  Moran  mention  the  fact  that  he  told 
you  that  he  already  called  Dulien?  A.    No. 

Q.     About  this  matter? 
A.    Not  that  I  can  remember. 
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Q.  Did  he  say  that  he  talked  to  Mr.  Sweeney  on 
the  telephone  about  it  ^  A.    No. 

Q.     Or  that  he  talked  to  Matson  *?  A.     No. 

Q.  Isn't  it  a  fact,  Mr.  Londono,  that  on  the  first 
conversation,  or  the  second  conversation  you  had 
with  Mr.  Moran,  you  said,  ^'I  am  in  a  hurry  to  ship 
this  wire  to  Colombia  and  I  don't  want  anything  to 
biold  up  the  shipment'"? 

A.  (Through  interpreter) :  I  don't  recall  to 
tiave  said  anything  like  that. 

Q.  Did  you  tell  him  to  accept  the  documents  that 
be  told  you  about  ^ 

A.  I  told  him  that  no  make  difference  to  me,  the 
fact  [685]  that  the  documents  he  mentioned  shown 
2,300  tons  or  2,000  tons.  Then  obviously  I  admitted 
that  he  accepted  the  documents.  [686] 

Q.     You  told  him  to  accept  the  documents? 

A.  No.  I  told  him  I  don't  care  about  the  ques- 
tion that  the  documents  show  2,300  tons  or  2,000  tons. 

Q.  You  didn't  say  anything  about  accepting  the 
documents  '^  A.    No. 

Q.     Didn't  mention  that?  A.     No. 

Q.  Have  you  told  us  all  now  that  Moran  told 
about  securing  the  letter  from  Dulien?  Have  you 
told  us  all  the  conversation  that  you  had  at  that 
time  with  respect  to  what  Mr.  Moran  said  about 
getting  a  letter  from  Dulien  to  permit  you  to  get 
2,000  tons  of  wire? 

A.  I  said  that — I  told  him  it  was  unnecessary,  in 
my  opinion,  to  get  a  letter  from  Dulien. 

Q.    Did  he  call  that  a  turnover  letter? 
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A.     I  don't  remember  that  word. 

Q.     You  don't  remember  thati 

A.  No.  That  word,  I  think,  in  translation — our 
conversation  it  was  in  Spanish,  and  that  word,  I 
don't  know  the  translation  in  the  Spanish,  and  he 
could  not  use  that  word. 

The  Court :     There  is  no  such  phrase  in  Spanish  ? 

The  Witness :     No.  No,  your  Honor. 

Q.  (By  Mr.  Diether)  :  Did  Mr.  Moraia  tell  you 
that  he  was  [687]  going  to  pay  the  letter  of  credit 
for  $214,000  on  the  documents  ? 

A.     Not  that  I  remember. 

Q.  When  did  you  first  learn  that  the  bank  had 
paid  the  letter  of  credit  for  $214,000? 

A.     When  I  knew  as  a  fact,  the  31st  of  July. 

Q.     That  was  the  first  time  ? 

A.    Yes,  that  I  knew. 

Q.  After  Mr.  Moran  talked  to  you  on  the  tele- 
phone on  July  the  29th,  did  you  have  any  conversa- 
tion with  Mr.  Sweeney  that  day  ? 

A.     I  had  conversations  with  Mr.  Sweeney  during: 
the  whole  months  of  July  and  of  August,  and  in 
particular  I  don't  remember  any  conversation  tht 
29th. 

Q.  Did  you  call  Mr.  Sweeney  at  any  time  on  the 
29th  or  30th  and  tell  him  that  the  letter  of  credit 
had  been  paid  and  that  the  documents  would  be 
coming  over  soon,  and  to  make  arrangements  to  pick 
up  this  wire  at  Pier  A  ?  A.     Not  in  particular. 

Q.     You  don't  remember  anything  about  that  ? 

A.     In  particular,  no. 
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Q.  You  went  to  the  dock  in  the  afternoon  of 
ruly  29th,  didn  't  you  '^  A.     Yes. 

Q.  How  many  coils  of  wire  did  you  see  [688] 
ihen  ?  A.     I  saw  small  quantities. 

Q.    How  many  rolls  % 

Mr.  Bunn :     You  mean,  did  he  count  it  % 

Mr.  Diether:     His  estimate;  his  best  estimate. 

The  Witness :     I  can't  say  how  many  rolls. 

Q.  (By  Mr.  Diether) :  Was  it  two  or  three 
;housand  1 

The  Court:     How  much  space  did  they  cover? 

The  Witness :  I  can't  say,  your  Honor.  (Through 
nterpreter) :  I  saw  wire  on  the  pier.  Could  have 
)een  100  rolls  or  100  tons  of  wire.  It  was  rather 
ate. 

Q.  (By  Mr.  Diether) :  You  went  down  again 
he  next  day  with  Mr.  Ren  don  ?  A.     Yes. 

Q.    And  the  Colombian  lawyer? 

A.    Yes,  Mr.  Silva  Herrera. 

Q.  How  much  wire  did  you  see  that  day ;  that  is, 
m  July  30th?  A.     I  don't  remember. 

Q.    Was  it  more  than  you  saw  the  day  before  ? 

A.  (Through  interpreter) :  I  didn't  try  to  estab- 
ish  any  comparison  between  the  wire  I  had  seen  the 
previous  day.  It  is  possible  that  there  was  a  larger 
quantity  if  the  discharge  or  unloading  had  pro- 
3eeded. 

Q.     Can  you  estimate  how  many  rolls? 

A.    No.  [689] 

Q.  At  the  time  your  deposition  was  taken,  I  call 
^our  attention  to  page  196,  line  13 
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Mr.  Bunn:  Oh,  that  elusive  copy  of  the  deposi- 
tion has  eluded  me  again.  I  guess  it  is  in  the  re-i 
porters'  room. 

The  Court :     Just  a  moment. 
Mr.  Diether:     I  will  read  from  line  11  through 
line  13  on  page  196. 

The  Court :     Those  few  lines  marked  there  (hand- 
ing deposition  to  witness). 

The  Witness :     Thank  you,  your  Honor.  Yes. 
Q.     (By  Mr.  Diether)  :     Did  you  testify  at  thati 
time  as  follows : 

^^A.     The  next  day,  July  30th. 
*'Q.    What  quantity  of  the  wire  did  you  seei 
at  that  time  ? 

^^A.     Several  thousand  coils.    I  don't  know. 
how  many." 

You  so  testified  ? 

A.  Yes.  (Through  interpreter)  :  I  cannot  deny, 
that  testimony.   It  is  possible  that  I  said  that. 

Q.     I  couldn't  understand  what  you  said. 

A.  (Through  interpreter) :  I  cannot  deny  that 
testimony.   It  is  possible  that  I  said  that. 

Q.  Were  there  any  chalk  marks  on  the  dock  at; 
that  time  U690]  4| 

A.    Not  that  I  remember,  at  that  particular  time, 

Q.  Did  you  know  at  that  time  that  any  of  thei 
wire  on  the  dock  was  for  Gonzalez  and  Blanco  ? 

A.     (Through  interpreter)  :    Yes,  I  supposed. 

Q.  Did  you  see  anybody  down  there  from  Gon-  • 
zales  and  Blanco? 
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A.  No,  Mr.  Diether.  It  was  about  6 :00  or  6 :30. 
I  left  the  hospital  the  30th  very  late. 

Q.  Did  you  make  any  inquiry  at  that  time  as  to 
whether  the  wire  that  you  saw  was  the  wire  which 
belonged  to  you? 

A.  No  one  person  on  the  dock  at  that  time.  I 
don't  make  any  inquiry. 

Q.  Did  you  make  any  inquiry  at  any  time  on  the 
29th  and  30th  of  anybody  on  the  dock  as  to  which 
was  your  wire  ? 

A.  No  people  there  on  the  29th,  at  the  time  I 
was  there.  No  people  on  the  30th. 

Q.    Did  you  see  any  rusty  wire  there  on  the  29th  ? 
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Yes. 

On  the  30th? 

Rusty,  and  galvanized,  and  black. 
Did  you  see  any  rusty  wire  on  the  30th  ? 
Yes. 

And  you  made  no  attempt  to  inquire  whether 
was  your  wire  there  or  not  ? 
No  people  there,  Mr.  Diether  [691] 
You  did  not  go  down  at  any  other  time  of 
day? 

No.  I  was  in  the  hospital  all  day. 
Did  you  have   any   other  business   to   look 
after  in  Los  Angeles? 
The  Court :    He  said  he  was  in  the  hospital. 
Q.     (By  Mr.  Diether)  :    When  were  you  in  the 
hospital?  A.    I  was  in  the  hospital  the  30th. 

Q.    On  the  30th? 
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A.  The  30th,  during  the  day.  (Through  inter- 
preter) :     July  the  30th  I  was  in  the  hospital. 

Q.  When  did  you  get  out  of  the  hospital  on  the 
30th? 

A.  (Through  Interpreter)  :  I  didn't — I  wasn't 
confined  to  the  hospital.  I  was  taking  an  examina- 
tion. 

The  Court:    What  time  did  you  get  through? 

The  Witness:     I  don't  remember,  your  Honor. 

The  Court :  You  went  directly  from  the  hospital 
to  the  pier  ? 

The  Witness :  No,  your  Honor,  because  I  had 
no  car.  I  had  come  from  the  hospital  to  Mr. 
Rendon,  and  at  the  time  he  was  available,  it  was 
about  5:00  o'clock,  we  went  to  Long  Beach.  I  had 
no  car  at  the  time.  I  didn't  know  how  to  drive,  how 
to  go  there,  and  it  was  late.  I  remember  it  was 
later  than  6 :30  in  the  evening. 

Q.  (By  Mr.  Diether) :  What  time  did  the  de- 
murrage start  on  this  2,000  tons  of  wire  of  yours? 

A.    I  beg  your  pardon? 

Q.    Ask  him  in  Spanish. 

The  Interpreter:    What  is  the  question? 

Q.  (By  Mr.  Diether) :  When  did  demurrage 
start  on  your  2,000  tons  of  wire    (interpreted)  ? 

A.  I  don't  remember.  I  don't  know.  I  have  not 
the  records. 

Q.  Did  you  plan  to  leave  all  of  your  2,000  tons 
of  wire  right  on  the  dock  until  you  could  find 
shipping  space  to  send  it  to  South  America? 

Mr.  Bunn:  I  object.  It  is  immaterial  what  he 
planned  to  do.    What  he  did  is  important. 
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Q.  (By  Mr.  Diether)  :  All  right.  Did  you  make 
any  arrangements  for  ground  storage  for  this 
2,000  tons  of  wire? 

A.  No,  because  we  supposed  at  the  time  I 
bought  the  wire  from  Dulien  that  the  wire  will  be 
good,  and  no  troubles,  not  any  delay  to  ship. 

Mr.  Diether:  May  the  answer  be  stricken  and 
the  witness  required  to  answer? 

The  Court:  He  answered  it.  He  said  ^*No,"  and 
then  he  explained  his  answer.  The  answer  may  not 
be  stricken. 

Q.  (By  Mr.  Diether)  :  On  July  the  30th,  how 
much  space  did  you  have  reserved  for  shipment 
to  South  America? 

A.  We  had  inquired  for  2,000  tons,  but  the  only 
quantity  available  at  that  particular  day,  it  was 
112  tons  or  120  tons  [693]  to  Cartagena. 

Q.  Then  on  July  30th  all  the  space  that  you  had 
available  or  reservation  for  to  ship  wire  to  South 
America  was  120  tons? 

A.  (Through  interpreter)  :  It  was  a  confirmed 
booking  of  120  tons. 

Q.  And  you  didn't  know  when  you  could  ship  the 
balance  ? 

A.  (Through  interpreter) :  I  was  expecting 
that  I  could  ship  all  of  it  during  the  month  of 
August. 

Q.  But  you  didn't  make  any  arrangements  to 
move  it  from  the  dock  to  ground  storage? 

A.     (Through  interpreter) :     Mr.    Sweeney   had 
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the  power  or  my  authorization  to  make  all  those 

arrangements. 

Q.     Did  you  instruct  to  do  that! 

A.    Yes. 

Q.  Get  ground  storage?  Did  you  instruct  Mr. 
Sweeney  to  get  groimd  storage? 

The  Court:  TThat  do  you  mean  by  *  Aground 
storage''?  Covered  storage? 

Mr.  Diether:  No,  any  place  other  than  on  the 
dock  where  they  charge  demurrage. 

The  Witness  (Through  interpreter) :  We  ex- 
pected that  the  wire  would  be  shipped  before  de- 
murrage was  caused. 

Q.  (By  Mr.  Diether)  :  You  didn't  make  any 
arrangements,  [694]  then,  for  moving  the  wire  from 
the  dock  prior  to  shipment  to  South  America  ? 

The  Court :    At  that  time. 

Mr.  Diether :    At  that  time. 

The  Court:  Well,  it  is  obivious  he  didn't.  He 
said  it  in  every  other  way  that  he  can  say  it. 

Q.  (By  Mr.  Diether) :  Do  you  know  what  in- 
structions Mattoon  gave  on  July  the  29th  or  30th 
relative  to  picking  up  your  wire  at  the  dock  in 
Long  Beach  ? 

Mr.  Bunn:    Answer  ^'Yes"  or  ^*No,"  please. 

The  Witness:     Not  in  particular. 

Q.  (By  Mr.  Diether)  :  You  don't  know.  Mr. 
Sweeney  didn't  tell  you  that  he  had  given  any 
orders  to  pick  up  wire  on  the  29th  or  30th  ? 

A.     Xot  that  I  remember. 
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Mr.  Diether:  May  I  see  Plaintiff's  Exhibit  14 
and  12? 

(The  documents  were  handed  to  counsel.) 

Q.  (By  Mr.  Diether)  :  Did  you  have  any  dis- 
cussion with  Mr.  Sweeney  about  making  a  shipper's 
export  declaration  for  2,825  rolls  of  wire  to  be 
shipped  on  the  Mormacreed  at  any  time  on  July 
the  29th  or  30th? 

A.  Yes.  I  asked  Mr.  Sweeney  to  make  export 
declaration  on  the  basis  of  $107.00  per  ton,  plus  the 
freight,  plus  all  charges  here  in  Los  Angeles. 

Q.  This  is  Plaintiff's  Exhibit  14,  for  identifica- 
tion. [695]  When  did  you  first  see  that? 

Mr.  Bunn:    Is  that  an  original  document? 

Mr.  Diether:     It  is  a  photostatic  copy. 

The  Court:  Do  you  want  to  know  when  he  first 
saw  the  document? 

Mr.  Diether:     The  original  of  that  document. 

The  Witness  (Through  interpreter) :  I  never 
saw  it.  I  never  took  time  for  that. 

Q.  (By  Mr.  Diether)  :  You  didn't  ever  see  that 
document,  the  original  of  it? 

A.     I  don't  remember. 

Q.  Did  Mr.  Sweeney  ever  show  you  Plaintiff's 
Exhibit  12,  which  is  a  delivery  order  to  Matson 
for  2,825  rolls  of  wire?  Did  he  ever  show  you  the 
original  of  that,  or  a  carbon  copy  ? 

Mr.  Bunn:  That  is  marked  for  identification 
only. 

Mr.  Diether :    Yes,  that  is  right. 
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The  Court:     What  number'? 

Mr.  Diether:     12. 

Mr.  Bunn:  My  document  No.  12,  for  identifica- 
tion. 

The  Witness :    Not  that  I  remember. 

Q.  (By  Mr.  Diether)  :  Did  he  ever  talk  to  you 
about  it? 

A.  No.  That  thing,  that  is  a  mechanical  thing 
of  the  brokers. 

Mr.  Diether:  I  didn't  hear  that  last.  Will  you 
read  it,  [696]  please? 

(The  answer  was  read  by  the  reporter.) 

The  Court :  By  that  you  mean  that  is  a  regular 
course  of  business? 

The  Witness:     Yes,  your  Honor.  [697] 

Q.  (By  Mr.  Diether) :  You  don't  recall  having 
any  conversation  with  Mr.  Mattoon — I  mean  Swee- 
ney, of  Mattoon 's  office — to  pick  up  any  wire  at 
Pier  A  on  July  29  or  30? 

Mr.  Bunn:     I  object  to  the  question  as  uncertain, 
and  indefinite  and  ambiguous.    Does  counsel  mean 
for  the  picking  up  on  that  day  or  does  he  mean 
having  a  conversation  on  either  one  of  those  days? 

Mr.  Diether:    Did  he  have  a  conversation? 

The  Court :    Will  you  re-ask  the  question,  please  ? 

Mr.  Diether:     Yes. 

Q.  Did  you  have  a  conversation  with  Mr. 
Sweeney  of  Mattoon  &  Company  on  July  29  or 
July  30,  relative  to  Mr.  Sweeney  picking  up  any 
wire  for  you  on  Pier  A? 
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A.  I  don't  remember  in  particular  any  conversa- 
:ion. 

Q.  Do  you  know  whether  Mr.  Sweeney  picked 
ip  any  wire  on  Pier  A  for  you  either  on  the  29th 
)r  30th?  A.    Not  that  I  recall. 

Q.    On  July  31,  that  was  Wednesday? 

A.    Yes. 

Q.  And  you  said  you  went  first  to  Mr.  Swenney's 
)ffice  ?  A.    I  say  by  sure. 

Q.    Is  that  where  you  went  first  that  morning? 

A.  (Through  interpreter)  :  That  is  the  time  I 
vas  sure  that  I  was  there.  [698] 

Q.  And  how  did  you  happen  to  go  to  Mr. 
Sweeney's  ofiice  on  July  31? 

A.  Because  we  had  a  shipment  on  hand  and 
3ecause  I  usually  went  to  Mr.  Sweeney's  office. 

Q.     Nobody  had  requested  you  to  go  to  his  office  ? 

A.  (Through  interpreter)  :  I  myself  took  the 
nitiative. 

Q.  Did  you  have  any  discussion  with  Mr. 
Sweeney  at  his  office  that  morning  when  you  first 
irrived  ? 

A.  When  I  went  to  Mr.  Sweeney's  office  and 
le  tells  me  that  Mr.  Schroeder  from  the  bank  wants 
;o  see  me  and  wants  to  see  him,  too,  then  we  together 
^^ent  to  the  bank. 

Q.  Did  he  discuss  with  you  any  documents  that 
le  had  received  from  the  bank  ? 

A.  He  told  me  that  Mr.  Schroeder  wanted,  ask- 
ng  for  the  bill  of  lading  in  order  to  have  the  en- 
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dorsement  from  Dulien,  and  we  take  the  document 

with  us. 

Q.     Did  he  show  it  to  you? 

Mr.  Bunn:    What? 

Q.  (By  Mr.  Diether)  :  Did  he  show  you  this 
document  that  he  is  talking  about?  A.    Yes. 

Q.  I  show  you  Plaintiff's  Exhibit  7.  Is  that  the 
document  he  showed  you  in  this  oflEice  that  morning  ? 

A.    Yes.  [699] 

Q.    And  you  took  it  out  and  looked  at  it  ? 

A.    Yes. 

Q.  What  did  you  do  with  it,  put  it  in  your 
pocket?  A.     Possibly,  yes. 

Q.  Was-  Mr.  Sweeney  there  looking  at  it  with 
you?  You  both  looked  at  it  together?  A.    Yes. 

Q.    Did  you  have  any  discussion  about  it  ? 

A.    No. 

Q.     Then  you  put  it  in  your  pocket? 

A.  In  my  pocket,  or  anyway  in  my  possession, 
or  Mr.  Sweeney's  possession,  and  we  went  to  the 
bank  and  we  delivered  the  document  to  Mr. 
Schroeder. 

Q.  Did  Mr.  Sweeney  show  you  any  other  docu- 
ments that  morning  when  you  went  to  his  office? 

A.     Not  in  particular  that  I  remember. 

Q.  I  show  you  Plaintiff's  Exhibit  20  for  identi- 
fication, which  purports  to  be  a  letter  to  Mattoon  & 
Company  dated  July  29,  1946.  Did  he  show  you  that 
letter  at  that  time  when  you  were  at  his  office? 

A.    This  letter?   No. 

Q.    When  did  you  first  see  that  letter? 
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A.  I  suppose  I  saw  the  letter  the  31st  of  July, 
when  Mr.  Schroeder  in  the  bank  delivered  it  to 
Mr.  Sweeney  of  Mattoon  &  Company.  [700] 

Q.    You  think  you  saw  it  in  the  bank? 

Mr.  Bunn :    He  said  he  supposed. 

The  Witness:     I  supposed. 

Q.  (By  Mr.  Diether) :  Was  that  later  in  the 
morning?  A.    The  afternoon, 

Q.    The  afternoon?  A.    Yes. 

Q.    Did  you  read  the  letter  at  that  time  ? 

A.     I  don't  recall,  Mr.  Diether. 

Q.    Was  it  given  to  you? 

A.     Given  to  Mr.  Sweeney  I  think. 

Q.    Did  you  ever  have  possession  of  it? 

A.  Not  that  I  remember.  I  remember  the  fact 
that  Mr.  Sweeney  asked  me  the  authorization  to 
pay  the  insurance  charge  for  the — (through  inter- 
preter) fire  insurance  on  the  dock,  and  I  accepted, 
and  told  me  that  it  had  been  requested  by  the  bank. 

Q.     Then  you  read  the  paragraph  in  that  letter 
about  insurance? 
I    A.     I  remember  this  paragraph. 

Q.    You  saw  this  part  of  the  letter  ? 
I    A.    Yes.    I  suppose  Mr.  Sweeney  called  my  at- 
tention to  that  point  and  asked  me  if  he  can  go 
ahead  and  make  the  insurance  and  accept  the  bill. 

Q.  Did  you  read  the  first  part  of  the  letter  also 
at  that  time?  A.     Possibly,  yes. 

Q.  The  first  sentence  in  that  letter  reads  as  fol- 
lows: 

*^We  enclose  herewith  Matson  bill  of  lading, 
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LA-29,  covering  4,599,948  pounds  barbed  wire, 
2000  tons  of  which  are  to  be  shipped  in 
accordance  with  instructions  of  Mr.  J.  B. 
Londono,  subject  to  our  approval. '^ 

The  next  paragraph  reads : 

**You  will  note  the  bill  of  lading  is  consigned 
to  Dulien  Steel  Products,  Inc.,  of  California, 
and  we  request  that  you  obtain  a  release  from 
them  of  the  2000  tons  (the  remaining  300  tons 
approximately  to  be  released  to  their  order)." 

You  read  that  at  that  time,  didn't  you? 

A.    I  suppose  so. 

Q.    Did  you  make  any  objection  to  it? 

A.    Not  in  particular. 

Q.  Then  you  knew  at  that  time  that  the  ship- 
ment, the  bill  of  lading,  was  a  straight  bill  of  lad- 
ing, didn't  you? 

A.  (Through  interpreter)  :  Possibly  I  read  that 
but  the  most  important  fact  at  the  time  was  that 
Mr.  Schoeder  gave  us  the  document  to  have  en- 
dorsed by  Dulien. 

Q.  That  is  the  document.  Plaintiff's  Exhibit 
7?  [702]  A.    Yes. 

Q.  Which  you  said  you  saw  in  Mr.  Sweeney's 
office?  A.    Yes,  and  take  it  to  the  bank. 

The  Court :  Is  it  your  position  that  this  mentions 
a  straight  bill  of  lading? 

Mr.  Diether:     Consigned  to  Dulien. 
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The  Court:  But  it  does  not  say  anything  about 
a  straight  bill  of  lading. 

Mr.  Diether:  A  straight  bill  of  lading  means 
being  consigned  to  a  definite  consignee  which  makes 
it  a  straight  bill  of  lading. 

We  will  offer  that  Plaintiff's  Exhibit  20  for  iden- 
tification as  the  bank's  exhibit  next  in  order. 

The  Court :    Admitted.   That  will  be 

The  Clerk:     C-D,  your  Honor. 

The  Court:    C-D. 

(The  document  previously  marked  Plaintiff's 
Exhibit  20  was  received  in  evidence  as  Defend- 
ants' Exhbit  No.  C-D.) 

\ 

F    Mr.  Bunn :    What  was  that  original  number  that 

it  had? 

The  Clerk:    No.  20. 

IQ.     (By  Mr.  Diether)  :    Did  Mr.  Sweeney 
The  Court:     By  the  way,  did  you  know  whether 
or  not  Mattoon  &  Company  got  the  approval  of  the 
bank  on  the  shipments  that  they  made?  [703] 
I    The  Witness:    Yes,  they  had  the  approval. 

The  Court:  Do  you  know  how  he  did  it,  each 
one? 

Mr.   Diether:    I  think,  your   Honor,   that   that 
will  develop  in  the  testimony  a  little  later. 
The  Court:    Very  well. 

The  Witness:  Mattoon  was  the  agent  for  J.  B. 
Londono  and  for  the  bank  in  order  to  protect  the 
bank's  interests. 
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Mr.  Diether :  May  the  last  portion  of  the  answer 
be  stricken? 

Mr.  Bunn:  I  think  he  is  answering  the  court's 
question. 

The  Court :  It  is  his  conclusion,  but  I  have  heard 
the  testimony. 

Q.  (By  Mr.  Diether)  :  Mr.  Londono,  did  Mr. 
Sweeney  at  the  time  that  you  were  in  his  office  state 
that  he  had  received  a  letter  from  Dulien  authoriz- 
ing Mattoon  &  Company  to  accept  2000  tons  of 
wire  for  your  account?  A.    Not  that  I  recall. 

Q.  I  show  you — (addressing  Mr.  Bunn)  is  this 
a  photostat? 

Mr.  Bunn:    That  is  a  photostat. 

Q.  (By  Mr.  Diether) :  I  show  you  Plaintiff's 
Exhibit  13  for  identification,  which  is  a  letter  from 
Dulien  to  Mattoon  &  Company  dated  July  29th. 
Have  you  ever  seen  the  original  of  that  [704]  letter  ? 

A.     Not  that  I  remember. 

Q.    You  never  have  seen  it  at  all? 

A.    Not  that  I  remember. 

Q.  Mr.  Sweeney  never  told  you  that  he  had 
such  a  letter?  A.    No. 

The  Court:  Did  I  understand  you  to  say  that 
you  saw  this  letter  of  July  29th  on  July  31st? 

The  Witness:    Yes,  your  Honor;  in  the  bank. 

The  Court:    In  the  bank? 

The  Witness:  And  called  my  attention  to  it 
because  the  first  paragraph  about  the  insurance 
against  fire.  He  told  me  one  point,  called  my  at- 
tention to  it. 
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The  Court:  When  you  saw  this  letter,  in  whose 
possession  was  it,  Mr.  Sweeney's  or  Mr.  Schroeder's? 

The  Witness:  I  suppose  Mr.  Sweeney's  hands, 
your  Honor. 

Mr.  Bunn:  May  I  admonish  the  witness  to  say 
what  he  knows  and  not  what  he  supposes. 

The  Court:    Yes.  Well  your  recollection? 

The  Witness:  My  recollection  is  it  was  in  Mr. 
Sweeney  ^s  hands. 

The  Court :  Had  they  delivered  it  to  him  in  your 
presence  or  did  he  have  it  in  his  office  and  bring 
it  to  the  bank  with  him?  [705] 

The  Witness :  No,  it  was  delivered  to  him  in  my 
presence. 

The  Court:    On  the  31st? 

The  Witness :    Yes,  your  Honor. 

The  Court:    We  will  have  the  afternoon  recess. 

(Short  recess.)   [706] 

The  Court:    How  do  you  like  your  new  home? 

The  Witness:  I  like  it  very  much,  your  Honor, 
I  have  good  company. 

Q.  (By  Mr.  Diether) :  When  you  were  in  Mr. 
Sweeney's  office  the  morning  of  July  the  31st  before 
you  went  to  the  bank,  did  Mr.  Sweeney  tell  you 
that  he  had  any  wire  picked  up  at  Pier  A  for  your 
account,  and  taken  over  to  Moore-McCormack  dock  ? 

The  Court:    What  date  was  that  again,  please? 

Mr.  Diether:     The  31st. 

The    Witness     (Through    interpreter) :     I    have 
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not  said  that  I  was  at  Mattoon  &  Company  on  the 

morning  of  July  the  31st. 

Mr.  Hubert  Morrow:  May  we  have  that  an- 
swer, please? 

(The  answer  was  read  by  the  reporter.) 

The  Court:     Go  ahead. 

Q.  (By  Mr.  Diether) :  Didn't  you  talk  to  Mr. 
Sweeney  on  the  morning  of  July  the  31st  before  you 
went  to  the  bank?  A.    It  was  about  noon. 

Q.  Oh,  about  noon.  All  right.  When  you  were 
in  his  office  about  noon  on  July  the  31st,  did  he 
tell  you  that  he  had  had  any  wire  picked  up  from 
Pier  A  in  Long  Beach  and  taken  to  the  Moore- 
McCormack  dock? 

A.    I  don't  remember  if  he  told  me. 

Q.  You  went  there  later  in  the  afternoon,  didn't 
you?  [707]  A.    Yes. 

Q.  How  did  you  happen  to  go  there  (inter- 
preted) ? 

The  Witness:    Will  you  give  me  the  question? 

Mr.  Bunn:     '^Why,"  I  thought  was  the  question. 

The  Court:  '^How"  is  what  he  said.  How  did 
you  happen  to  go  there? 

The  Witness:  After  our  conversation  in  the 
bank,  and  after  we  obtained  the  endorsement  of  the 
bill  of  freight  from  Dulien (through  inter- 
preter) we  stopped  in  Long  Beach  and  we  probably 
were  informed  that  some  wire  had  been  moved  to 
Moore-McCormack,  and  we  went  to  see  it. 

Q.     (By  Mr.  Diether):     Who  informed  you? 


i 
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A.     (Through  interpreter)  :     We  stopped  by  at 

Long  Beach  Pier (in  English)   on  the  way  to 

Moore-McCormack  Line.  (Through  interpreter) : 
For  some  reason  I  don't  recall,  I  knew  that  the  wire 
was  there,  and  I  went  to  see  it. 

Q.  But  you  learned  it  from  Mr.  Sweeney  or  at 
the  dock  on  Pier  A  (interpreted)  ? 

A.  (Through  interpreter)  :  It  is  probable  that 
it  was  through  Mr.  Sweeney. 

I     Q.     But  you  didn't  know  it  prior  to  the  time  you 
went  to  the  bank   (interprepted)  ? 

A.  (Through  interpreter)  :  I  had  not  seen  the 
wire  at  Moore-McCormack. 

Q.  Did  he  know  it  was  at  Moore-McCorma-ck 
dock  before  [708]  he  went  to  the  bank  (inter- 
preted) ? 

A.     (Through  interpreter)  :     I  do  not  remember. 

Q.  Who  is  the  first  person  that  you  talked  to 
when  you  and  Mr.  Sweeney  went  to  the  bank  on 
July  the  31st? 

A.    I  suppose  it  was  Mr.  Schroeder. 

Q.  Did  you  see  him  up  at  his  office  in  the 
foreign  department?  A.    Yes. 

Q.    Was  anybody  with  you  besides  Mr.  Sweeney  ? 

A.     I  don't  remember  if  Mr.  Rendon  was  with  us. 

Q.  What  was  the  first  thing  that  you  said  or  Mr. 
Schroeder  said  to  you  on  that  occasion? 

A.  Mr.  Schroeder  called  my  attention  to  the 
fact  the  day  before,  one  or  two  days  before,  he  had 
called  me.  (Through  interpreter)  :  Mr  Schroeder 
called  my  attention  that  he  had  called  me  on  one 
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or  two  occasions  the  day  before  and  I  had  not  been 

at  the  bank. 

Q.    Did  he  say  why  he  called  you  ? 

A.     Not  in  particular. 

Q.  What  was  the  next  conversation?  What  took 
place? 

A.  At  the  bank  Mr.  Schroeder  taken  me  down- 
stairs. 

Q.  You  didn't  sign  any  documents  while  you 
were  in  Mr.  Schroeder's 

The  Court:  He  hasn't  finished.  He  said  what 
took  place,  and  that  Mr.  Schroeder  took  him  down- 
stairs. [709] 

Mr.  Diether:  Before  he  went  downstairs,  I  am 
inquiring:  Did  you  sign  any  documents  in  Mr. 
Schroeder 's  office? 

The  Witness:  I  don't  know  if  before  go  down- 
stairs or  after  I  signed  the  documents  to  the  bank. 
I  remember  he  took  me  downstairs,  asked  me  to 
sign  the  promissory  note,  asking  me  for  the  check 
that  he  wrote,  my  own  check,  I  signed  a  check 
for  54,000  and  more  dollars.  He  dictated  down- 
stairs  

Q.     (By  Mr.  Diether)  :    What  was  that  last? 

The  Court:     He  dictated  downstairs 

The  Witness  (Continuing,  through  interpreter)  : 
a  letter  which  I  did  not  hear  dictated.  (In  English)  : 
After  I  signed  the  promissory  note,  and  after  I 
gave  the  check  to  Mr.  Schroeder,  we  went  on  the 
second  floor  of  the  bank,  on  the  floor  where  is 
located  the  foreign  department,  and  I  sign 
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Q.     (By  Mr.  Blether):     Signed  what? 

A.    I  signed  a  letter  to  the  bank (through 

Interpreter)  whloh  I  have  identified  here. 

Q.    Are  you  referring  to  Plaintiff's  Exhibit  11? 

The  Court:  How  many  times  are  we  going  to 
have  that  identified? 

Q.  (By  Mr.  Blether)  :  That  is  the  document 
you  are  referring  to?  A.    Yes. 

Q.  Bldn't  you  give  that  information  that  is  con- 
tained [710]  in  that  letter  to  Mr.  Schroeder  before 
he  dictated  the  letter? 

A.  (Through  Interpreter) :  This  letter  was  the 
result  of  what  I  talked  to  Mr.  Schroeder,  and,  of 
course,  represents  facts  that  were  admitted  by  me 
previously. 

Q.    You  told  him  what  to  put  in  that  letter  ? 

The  Court:  I  think  he  has  answered  the  ques- 
tion, counsel,  in  his  way. 

Q.     (By  Mr.  Blether) :    All  right.  What  did  you 

mean  by  sajdng  in  that  letter  that  Mr.  Mattoon  was 

to  pick  out  the  best  2,000  tons  of  the  2,300  tons? 

I    Mr.  Bunn :    We  seem  to  be  insistent,  all  of  us,  on 

creating  a  Mr.  Mattoon.   You  mean  Mr.  Sweeney? 

Mr.  Blether:  Isn't  the  letter  addressed  to  Mat- 
toon  Mattoon  &  Company? 

The  Witness :  Yes.  (Through  interpreter) : 
Because  the  best  is  the  best. 

Q.  (By  Mr.  Blether)  :  Bid  you  think  you  had 
the  right  to  pick  over  the  2,300  tons  and  pick  out 
the  best  of  it?  A.    Yes. 

Q.    And  who  gave  you  that  right? 
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A.  Mr.  Grinstein  gave  me  the  right  to  take  it 
the  first  time  2,000  tons,  and,  obviously,  I  will  take 
the  best  of  the  2,000,  obviously. 

Q.     That  is  why  you  had  *^best"  put  in  there? 

A.     That maybe  that  word  is  what  was  used 

by  Mr.  Schroeder  personally.  [711] 

Q.  In  this  letter  you  direct  that  one  shipment 
be  made  of  1,500  tons  and  another  shipment  of  500 
tons.  You  do  not  specify  in  that  letter  that  any 
portion  of  that  is  to  be  galvanized. 

The  Court :    Do  you  have  a  question  pending  ? 

Q.  (By  Mr.  Diether)  :  Which  one  of  those  ship- 
ments was  to  go  to  Mr.  Echavarria? 

A.  (Through  interpreter) :  I  didn't  give  the 
order  to  separate  the  galvanized  from  the  black 
here  because  Mr.  Echavarria  would  have  the  right 
to  separate  it  in  Colombia.  The  order  to  separate 
the  wire  here  was  because  some  was  in  bad  con- 
dition and  other  in  good  condition,  but  not  because 
of  the  fact  that  one  was  galvanized  and  the  other 
black. 

Q.  Which  was  Mr.  Echavarria  to  take  his  wire 
from,  both  shipments  or  from  one  shipment? 

Mr.  Bunn:  I  object  to  the  question.  It  calls  for 
a  conclusion  of  the  witness.  It  does  not  elicit  a 
fact  here. 

Mr.  Diether :  He  is  claiming  that  he  delivered  to 
the  bank  an  invoice  for  1,000  tons  of  galvanized 
wire  and  he  has  handed  to  the  bank  the  same  day 
instructions ..* 

Mr.  Bunn:     To  ship  all  the  wire. 
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Mr.  Diether:     to  ship  one  shipment  of  1,500 

and  one  of  500,  and  I  am  asking  him  if  Mr.  Echa- 
varria  is  to  select  his  1,000  from  both  shipments  or 
from  one  shipment.  [712] 

Mr.  Bunn:  You  are  asking  Mr.  Londono  what 
Mr.  Londono 's  intention  was  or  what  Mr.  Echavar- 
ria  's  intention  was  ? 

Mr.  Diether :     He  is  shipping  the  wire. 

The  Court:  What  is  your  question?  Are  you 
asking  this  witness  what  Mr.  Echavarria  had  in  his 
mind  or  what  Mr.  Londono  had  in  his  mind  ? 

Mr.  Diether :  Which  one  of  those  shipments  was 
intended  for  Mr.  Echavarria  under  your  invoice 
which  you  delivered  to  the  bank  ? 

The  Witness  (Through  Interpreter)  :  My  plans, 
my  intention,  was  that  Mr.  Echavarria  would 
take  1,000  tons  of  galvanized  wire  of  all  the  wire  I 
had  shipped  down  there,  and  at  the  same  time  I  was 
offering  Mr.  Echavarria  the  complete  lot. 

Q.     (By  Mr.  Diether) :     Of  2,000  tons  ? 

A.     Yes. 

Q.  Did  you  sign  that  letter  up  in  Mr.  Schroeder's 
office  or  down  when  you  were  in  the  note  depart- 
ment? 

A.  (Through  Interpreter) :  I  can't  specify 
which  place,  but  it  was  in  the  bank  on  that  date. 

Q.  Did  you  see  the  letter  which  the  bank  wrote 
on  that  very  date  to  Mr.  Mattoon,  or  Mattoon  & 
Company,  directing  them  to  ship  the  wire  to  South 
America  as  you  had  directed  in  that  letter  to  the 
bank? 
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Mr.  Bunn :  I  object.  What  letter  are  you  talking 
about?  [713] 

The  Court :  I  think  you  had  better  identify  it  by 
writing  if  it  was  a  letter.  [714] 


This  will  be  marked  for  identification  as  C-E. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  No.  C-E  for  identification.) 

The  Court:     And  it  purports  to  be  a  letter? 

Mr.  Diether :  A  letter  from  the  bank  to  Mattoon 
&  Company. 

The  Court:     Dated?  [715] 

Mr.  Diether:  July  31.  It  is,  your  Honor,  a 
photostatic  copy  of  a  letter,  the  original  of  which  I 
think  is  in  Mattoon 's  papers. 

*  *     -jf 

The  Court:     Do  you  want  to  use  the  original? 
Mr.  Diether :    Has  he  got  it  ? 
Mr.  Laven:    Yes. 

(The  document  referred  to  was  passed  to 
counsel.) 

The  Witness:     (Examining  document.)    [716] 

*  ■)«•     * 

The  Court:  The  one  that  is  marked  for  identi- 
fication is  C-E,  and  the  one  the  witness  now  has  in 
his  hands,  that  is  what  you  are  interrogating  him 
about? 

Mr.  Diether:  I  am  asking  him  about  the  orig- 
inal which  he  now  has  in  his  hand. 
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The  Court :     What  are  you  asking  him  •? 

Mr.  Diether :     If  he  saw  that  letter  on  July  31st. 

The  Court:     Before  it  was  sent  or  after? 

Mr.  Diether :  It  was  handed,  as  I  understand  it, 
to  Mr.  Sweeney  in  the  bank  at  the  time  that  Mr. 
Londono  and  Mr.  Sweeney  were  there. 

Mr.  Bunn:  There  is  no  evidence  to  that  effect 
yet  about  this  letter. 

Mr.  Diether:  I  am  merely  asking  if  he  saw  it 
on  July  [717]  31st. 

The  Witness :  My  recollection  now  is  that  I  saw 
the  letter  in  the  bank  and  this  letter  made  me  a 
confusion  with  the  other  letter  you  asked  me  before, 
and  I  would  like  to  see  the  other  letter. 

The  Court :     Exhibit  No.  11  ? 

The  Witness :    Yes,  your  Honor,  please. 

(The   document  referred  to  was  passed  to 
counsel.) 

The  Court:     And  C-D,  the  one  of  July  29? 

The  Witness :     Yes,  your  Honor. 

The  Court :     Show  them  both  to  him. 

Q.  (By  Mr.  Diether)  :  I  have  handed  the  wit- 
ness Defendants'  Exhibit  C-D  and  Plaintiff's  Ex- 
hibit 11. 

A.     (Examining  documents.) 

Mr.  Bunn:  Does  the  witness  also  have  now  the 
one  with  Mattoon  &  Company's  pen  receipt  on  the 
bottom  of  it  that  he  was  asked  about  a  while  ago? 

Mr.  Diether :     That  is  the  photostat. 

The  Court :    You  do  not  have  the  original  ? 
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Mr.  Diether:  Apparently  I  can't  find  it  in  my 
file.  I  do  have  it  and  I  will  produce  it. 

The  Court:  Very  well.  In  other  words,  at  this 
moment  the  witness  now  has  before  him  Plaintiff's 
Exhibit  11,  Defendants'  Exhibits  C-D  and  [718] 
C-E. 

Mr.  Bunn :  May  it  please  the  court,  may  the  wit- 
ness also  have  the  photostatic  copy  that  he  has  been 
asked  about  that  shows  the  receipt  on  the  bottom? 

The  Court :     That  will  be  C-El. 

Mr.  Hubert  Morrow:     For  identification? 

The  Court :     For  identification  only. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  No.  C-El  for  identification.) 

The  Witness :  My  recollection  now,  your  Honor, 
is  that  I  saw  in  the  bank  one  or  maybe  the  two  let- 
ters the  one  point  called  to  my  attention  was  Mr. 
Sweeney's  question  about  if  I  will  accept  to  pay  the 
insurance. 

The  Court:  If  you  will  agree  to  pay  the  insur- 
ance ? 

The  Witness:  Yes.  These  two  letters  are  very 
similar.  I  can't  recall  by  sure  which  one  I  saw  at 
the  bank  on  the  31st.  After  reading  I  conclude  that 
the  letter  marked  C-E  is  nearer  to  my  letter  to  the 
bank  dated  July  31. 

The  Court:     Exhibit  11? 

The  Witness :     Exhibit  11.  [719] 

The  Court:  Now,  what  you  mean  to  say  is  that 
you  are  not  clear  now  that  the  testimony  you  gave 
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a  while  ago  is  true,  that  you  saw  the  exhibit  C-D? 

The  Witness :     Yes,  your  Honor. 

The  Court :     The  letter  of  July  29th  ? 

The  Witness:     Yes,  your  Honor.   You  are  right. 

The  Court:     That  is,  you  do  not  now  remember. 

The  Witness :  It  may  be  confusing,  your  Honor. 
I  can't  say  which  one  of  these  letters  I  saw. 

Q.  (By  Mr.  Diether) :  Did  you  see  both  of 
them? 

A.  On  that  particular  occasion  I  can't  say  if  I 
saw  both.  I  saw  one  letter,  and  the  one  point  it  was 
the  question  about  the  insurance,  a  very  similar  to 
that,  and,  your  Honor,  I  really  can't  say  which  one 
I  saw. 

•3f  -X-  * 

Q.  (By  Mr.  Diether)  :  Which  one  are  you  sure 
that  you  received  that  you  saw?  [720] 

*     4«-     * 

The  Witness:  I  don't  know.  One  of  these  let- 
ters Mr.  Sweeney  called  my  attention,  some  one 
point  of  one  of  these  letters  about  the  insurance. 

'  *     *     * 

The  Court:  I  understood  you  to  say  that  you 
are  not  sure  whether  you  saw  both  of  the  letters? 

The  Witness :    Yes,  your  Honor. 

The  Court :  Your  recollection  is  that  you  did  see 
at  least  one  or  the  other? 

The  Witness :    Yes,  your  Honor. 

The  Court :    The  question  that  Mr.  Diether  asked 
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you  related  to  whether  or  not  you  had  received 

these  letters. 

The  Witness :     No  one. 

Q.  (By  Mr.  Diether)  :  Did  you  see  either  of 
these  letters  [721]  while  you  were  in  the  bank  on 
July  the  31st  (interpreted)  *? 

*  *     * 

The  Witness:  May  I  put  it  this  way,  your 
Honor.  Mr.  Sweeney  in  presence  of  one  of  these 
letters,  or  very  similar  letter,  maybe  there  is  a  third 
letter  or  fourth  letter,  but  similar  letter  writing  to 
the  bank  by  Mattoon  &  Company,  asked  me  if  I  will 
pay  the  insurance  for  the  barbed  wire  at  the  [722] 

dock. 

*  *     * 

The  Court:  I  understand  the  long  and  short  of 
the  witness'  answer  is  that  he  saw  a  letter,  shown  to 
him  by  Mr.  Sweeney,  which  had  something  in  it 
about  insurance,  and  that  was  called  to  his  particu- 
lar attention.  Whether  it  was  one  or  two  of  those 
letters  he  doesn't  remember. 

The  Witness:  I  remember  Mr.  Sweeney  in  the 
bank — (through  interpreter)  on  the  counter — (in 
English)  of  the  foreign  department — (through  in- 
terpreter) signed  a  receipt  of  a  letter  which  could 
be  one  of  these  two  letters. 

Q.  (By  Mr.  Diether)  :  You  don't  know  which 
one  it  is  '^ 

A.  Now,  I  can't  say  that  it  was  this  one,  because 
the  signature  is 

Q.    And  you  are  referring  to  C-El  ? 
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The  Court:  Have  you  got  the  carbon  of  the 
other  letter  with  the  receipt  on  iti  Obviously,  the 
witness  is  confused,  counsel.  I  mean  our  effort  is 
to  unconfuse  him;  not  to  confuse  him  any  [723] 

more. 

*  *     * 

The  Court:  Give  him  the  photostat  of  one  so 
that  we  can  move  along.  Put  the  copies  and  orig- 
inals in  front  of  him.  What  you  want  to  know  is  if 
he  can  tell  which  letter  he  saw ;  is  that  it? 

Mr.  Diether :     That  is  correct.  [725] 

*  *     * 

The  Court:  All  right.  Now,  the  witness  has  in 
front  of  him  C-D  and  Plaintiff's  Exhibit  10,  for 
identification,  and  C-B  and  Plaintiff's  Exhibit  16, 
for  identification.  Is  that  correct  % 

Mr.  Diether:     That  is  correct. 

The  Court:  All  right.  Now,  your  question  is: 
With  those  four  documents  in  front  of  him  whether 
or  not  he  can  tell  which  letter  he  saw  on  July  31st. 
Is  that  it? 

Mr.  Diether :     That  is  right. 

The  Court :  Do  you  understand  the  question,  Mr. 
Londono  ? 

The  Witness :    Yes,  your  Honor. 

The  Court:     All  right. 

The  Witness :  All  I  can  say  now  is  the  same  an- 
swer, referring  to  the  originals,  with  the  exception 
now  in  front  the  carbon  copy  that  one  has  Mr. 
Sweeney's  signature,  with  Mattoon  &  Company, 
Inc.,  rubber  stamp,  and  the  other  one  hasn't. 
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The  Court:  Well,  are  you  still  unable  to  say 
which  one  of  those,  if  either  of  them,  that  you  saw 
on  July  31st? 

The  Witness  (Through  interpreter)  :  I  cannot 
say  whether  I  seen  one  or  two  or  a  third  one.  All 
I  can  say  is  that  I  have  seen  a  letter  that  contained 
a  paragraph  dealing  with  insurance,  which  I  can 
identify. 

The  Court:  All  right.  Let's  get  on  to  another 
subject.    He  has  given  us  that  answer  now  for  15 

minutes.  [726] 

*  *     * 

Q.  (By  Mr.  Diether) :  Calling  your  attention  to 
the  letter  from  the  bank  to  Mattoon  &  Company, 
dated  July  the  29th,  do  you  remember  when  you 
saw  that  letter  the  first  time,  if  you  don't  remember 
seeing  it  in  the  bank  on  July  the  31st  ? 

*  *     * 

The  Court:  So  his  question  is:  When  did  you 
first  see  it?  [727] 

The  Witness:  As  a  fact,  I  saw  the  letter  ten 
minutes  ago  here  in  the  court. 

The  Court :  And  if  I  understand  your  testimony, 
you  do  not  recall  whether  you  have  ever  seen  it 
before? 

The  Witness:  Not  for  sure.  May  I  say,  your 
Honor,  that  Mr.  Sweeney  used  one  of  these  letters, 
or  other  similar  letter,  in  order  to  obtain  from  me 
the  approval  of  the  payment  of  the  insurance.  [728] 
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Q.  Did  you  have  any  discussion  with  Mr. 
Schroeder  at  the  time  you  and  Mr.  Sweeney  went 
to  the  bank  about  the  endorsement? 

Mr.  Hubert  Morrow :     What  date  ? 

Mr.  Diether :     On  July  31st 

Q.    on   the    document   which   Mr.    Sweeney 

handed  you  that  morning  and  which  was  identified 
here  as  the  freight  bill. 

The  Court:    Exhibit  No.1  [729] 

Mr.  Diether:     7 

The  Court :  Your  question  was,  did  you  have  any 
discussion  with  Mr.  Sweeney  ? 

Mr.  Diether:  With  Mr.  Schroeder  about  secur- 
ing that  endorsement  on  July  31st. 

Mr.  Bunn:  Mr.  Londono,  he  is  not  referring  to 
your  deposition  now ;  he  has  passed  on. 

The  Witness:     Oh.   There  is  nothing  about  that? 

Mr.  Diether:  For  the  moment  I  can't  find  the 
reference. 

The  Court :    Read  the  last  question. 

(The  question  referred  to  was  read  by  the  re- 
porter as  follows : 

(^*Q.  Did  you  have  any  discussion  with  Mr. 
Schroeder  at  the  time  you  and  Mr.  Sweeney 
went  to  the  bank  on  July  31st  about  the  en- 
dorsement on  the  document  which  Mr.  Sweeney 
handed  you  that  morning  and  which  was  iden- 
tified here  as  the  freight  bill,  Exhibit  No.  7, 
about  securing  that  endorsement?") 

The  Witness     (Through  interpreter)  :     I  didn't 


716  Citizens  iV.  T.  &  S,  Bank  of  L,  A. 

(Testimony  of  J.  B.  Londono.) 

say  that  Mr.  Sweeney  gave  me  that  document  on 
that  morning.  That  could  be  changed  that  I  re- 
ceived it  on  that  day. 

The  Court :  What  he  means  is,  did  you  discuss  it 
with  Mr.  Schroeder  about  getting  the  endorsement 
on  the  back  of  it. 

The  Witness :    Yes,  but  he  asked  me. 

The  Court:     If  you  did  it  in  the  morning.  [730] 

The  Witness:    Yes. 

The  Court:  What  is  the  difference,  morning  or 
af  teirnoon  ? 

The  Witness:  In  the  discussion  Mr.  Schroeder 
asked  to  have  the  endorsement  from  Dulien. 

Q.  (By  Mr.  Diether)  :  Was  Mr.  Sweeney  with 
you  then?  A.    Yes. 

Q.    Did  you  have  the  documents  in  front  of  you? 

Mr.  Bunn:     The  documents? 

Q.  (By  Mr.  Diether)  :  This  document  in  front 
of  you? 

A.  At  this  particular  second  it  was  in  Mr. 
Schroeder 's  hands. 

Q.     In  Mr.  Schroeder 's  hands?  A.    Yes. 

Q.  And  that  took  place  while  you  were  at  the 
bank  with  Mr.  Sweeney  on  July  31st?  A.    Yes. 

Q.  Now,  look  in  your  deposition  at  page  236, 
line  22,  beginning  there  and  going  over  to  line  5, 
page  237. 

The  Court:  Exhibit  D  in  your  complaint  there 
refers  to  the  endorsement  on  the  freight  bill? 

Mr.  Diether :     Right,  your  Honor. 
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The  Witness     (Examining  deposition):    Yes? 
Q.     (By  Mr.  Diether)  :     Did  you  read  that? 
A.    Line  22? 

Q.     Line  22,  over  to  line  5,  page  237. 
A.     (Examining  deposition) :     Yes? 
Q.     Did  you  testify  at  the  time  your  deposition 
was  taken  as  follows: 

^'Q.    Did  you  talk  to  any  official  at  the  bank 
about  securing  that  endorsement  on  Exhibit  D 
to  your  complaint  at  any  time  before  you  went 
down  to  Dulien's  office  and  Mr.  Stanley  signed 
the  endorsement  on  the  back  of  that  exhibit? 
*^A.     I  don't  remember.   I  don't  think  so. 
*^Q.    Did  you  ever  talk  to  any  official  of  the 
bank  at  any  time  about  securing  that  endorse- 
ment on  the  back  of  Exhibit  D  to  your  com- 
plaint? 
^^A.    I  have  already  answered  that  question." 

The  Witness :    Yes. 
The  Court :     Go  ahead. 

Q.     (By  Mr.  Diether)  :    ''Mr.  Bunn:  Answer  it 
again,  if  Mr.  Diether  didn't  get  it. 

''The  Witness:  I  don't  remember,  and  I 
don't  think  that  I  inquired  or  discussed  this 
matter  with  anyone  at  the  bank."  [732] 

Did  you  so  testify  at  that  time  ?  A.    Yes. 

Q.    You  so  testified?  A.    Yes. 

Q.    And  which  is  the  truth,  that  you  didn't  talk 
to  any  official  of  the  bank  or  that  you  did  ? 
A.    Not  myself.   The  only  thing,  it  was  that  Mr. 
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Schroeder  asked  me  to  have  the  endorsement.  We 
had  no  discussion,  we  don't  talk  about,  I  don't  say 
nothing  about  it.  I  don't  require  the  endorsement. 
I  don't  require  the  endorsement  in  the  bank.  Mr. 
Schroeder  with  his  words  required  the  endorsement. 
It  is  very  clear. 

The  Court:  Counsel,  I  would  like  to  make  an 
observation  in  connection  with  the  testimony  of  the 
witness.  I  do  not  know  whether  you  are  familiar 
with  it,  but  in  San  Diego  there  are  thousands  of 
Spanish-speaking  people  put  on  trial,  and  I  have 
discovered  many,  many  times  that  they  answer 
truthfully,  ''Did  you  have  a  conversation  with  some- 
body," and  they  will  say,  ''No,"  "Did  you  have  a 
discussion  with  somebody"  and  they  will  say,  "No," 
and  a  few  minutes  later  they  will  say,  "Did  you  ask 
Mr.  So-and-So  on  such-and-such  a  day  so-and-so," 
and  they  will  say,  "Yes,"  but  their  idea  of  a  con- 
versation and  a  discussion  is,  as  one  of  them  said, 
that  is  like  talking  to  your  girl  on  a  park  bench, 
you  are  not  talking  about  business.  So  I  just  wanted 
to  make  that  observation.  [733]  It  is  the  result  of 
my  experience.  I  take  it  into  consideration  when- 
ever I  hear  any  Latin-speaking  witness.  As  he  said, 
he  did  not  have  a  discussion  with  Mr.  Schroeder, 
but  Mr.  Schroeder  asked  him  to  do  something. 

Also  I  might  say  that  there  was  a  case  in  that  re- 
spect where  Mr.  Justice  Frankfurter,  in  a  trial  in 
the  East,  when  asked  if  he  had  a  conversation  withi 
somebody  said,  "No,  the  other  man  had  a  conver- 
sation with  me." 
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Q.  (By  Mr.  Diether)  :  On  July  31,  did  you  re- 
ceive the  original  of  that  letter  from  the  bank, 
which  is  marked  Plaintiff's  Exhibit  8?  It  purports 
to  be  a  letter  from  the  bank  to  Mr.  Londono,  [734] 
dated  July  29,  1946? 

A.  (Through  interpreter)  :  Yes,  I  received  it, 
and  I  already  testified 

Q.  You  have  already  testified  about  both  of 
them,  haven't  you? 

A.    About  I  received  this  letter. 

The  Court :    Both  of  what  ? 

Mr.  Diether:  Both  Exhibit  8  for  identification 
and  Exhibit  8-A  for  identification,  8-A  being  merely 
the  carbon  copy  on  which  you  have  acknowledged 
receipt. 

The  Witness  (Through  interpreter) :  I  have 
testified  that  I  received  the  original  of  this  letter 
that  I  signed. 

Q.  (By  Mr.  Diether)  :  And  that  this  signature 
on  Exhibit  8-A  for  identification  is  your  signature  ? 

A.    Yes,  it  is. 

Mr.  Bunn:  Before  we  proceed,  may  I  ask  the 
reporter  to  read  the  first  question  in  that  last  series 
that  Mr.  Diether  asked  when  he  first  directed  his  at- 
tention to  that  letter? 

(The  question  referred  to  was  read  by  the 
reporter  as  follows : 

C^Q.  On  July  31st  did  you  receive  the  orig- 
inal of  that  letter  from  the  bank,  which  is 
marked  Plaintiff's  Exhibit  8?") 
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Mr.  Bunn:     That  is  all.    Thank  you.  [735] 

Mr.  Diether:  May  Plaintiff's  Exhibit  8  and  8- A 
be  marked'?  We  offer  it  as  Defendant  Bank's  Ex- 
hibits next  in  order. 

The  Court :  8  and  8- A  will  be — which  is  the  car- 
bon and  which  is  the  photostat  ? 

The  Clerk:  No.  8  is  the  photostat,  8-A  is  the 
carbon. 

The  Court:    8-A  will  be  C-F  and  8  will  be  C-Fl. 

Mr.  Laven :  Your  Honor,  may  I  inquire,  was  C-1 
withdrawn  altogether  ? 

The  Court:     There  is  no  C-1. 

The  Clerk:     C-El. 

The  Court:     C-El  was  withdrawn. 

You  did  not  offer  Plaintiff's  Exhibit  10  for  iden- 
tification, although  it  is  the  bank's  carbon  of  C-D, 
nor  16  for  identification,  although  it  is  the  bank's 
carbon  of  C-E. 

Mr.  Diether :  We  will  offer  both  of  those  at  this 
time. 

The  Court:  Plaintiff's  Exhibit  10  for  identifica- 
tion will  be  C-Dl  in  evidence  and  Plaintiff's  Ex- 
hibit 16  for  identification  will  be  C-El  in  evidence. 

Mr.  Bunn:  If  your  Honor  please,  I  wonder,  in 
view  of  the  witness'  testimony  as  to  the  uncertainty 
of  the  identity  of  Plaintiff's  Exhibit  10,  if  it  is  not 
proper 

The  Court:  He  was  uncertain  concerning  the 
identification  of  both  C-D  and  C-E. 

Mr.  Bunn :     As  to  the  uncertainty [736] 

The  Court :     Of  all  four  documents. 
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Mr.  Bunn:  All  right.  In  view  of  that  uncer- 
tainty of  the  identity  of  those  documents,  I  don't 
see  a  sufficient  foundation  has  been  laid  for  the  in- 
troduction of  those  documents  yet  in  evidence,  until 
somebody  has  identified  those  particular  documents. 
He  hasn't.  He  has  given  uncertainty,  he  has  giveii 
testimony  of  an  uncertainty  in  his  own  mind  about 
the  identity  of  it.  I  object  to  them  at  this  time  on 
the  ground  that  there  is  no  foundation  laid  for 
them.  I  think  they  can  lay  a  foundation,  but  I  don't 
think  they  can  lay  it  by  this  man. 

The  Court:  I  think  perhaps  you  are  correct. 
Then  the  series  C-D,  C-Dl,  C-E  and  C-El  will  re- 
main marked  for  identification  only.  C-P  and  C-Fl, 
however,  are  in  evidence.  Those  were  the  letters  ad- 
dressed to  Mr.  Londono  and  received  by  him.  What 
date  is  there  on  those,  Mr.  Clerk  ? 

The  Clerk :     They  are  8  and  8-A. 

Mr.  Laven :     July  31st. 

(The  documents  referred  to  were  marked  De- 
fendants' Exhibits  Nos.  C-P  and  C-Pl  and  re- 
ceived in  evidence.)  [737] 

Mr.  Diether :  I  think  that  I  can  clear  that  up  in 
the  morning  when  I  have  a  chance  to  review  my 
notes  a  little  further. 

Mr.  Hubert  Morrow :     That  is  July  29th  ? 

The  Court:     Yes,  July  29th. 

Q.  (By  Mr.  Diether)  :  Have  you  told  us  now 
all  that  you  did  in  the  bank  on  July  the  31st  ? 

A.    Please? 
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(The  question  was  read.) 

A.  (Through  interpreter) :  What  I  have  re- 
called, in  accordance  with  the  questions  asked. 

Q.  After  Mr.  Schroeder  asked  you  to  have  the 
freight  bill  endorsed,  and  I  am  merely  quoting  your 
language,  who  took  the  freight  bill  then  % 

A.    Mr.  Sweeney  or  I. 

Q.     You  don't  know  which  one? 

A.     I  can't  say  which  one. 

Q.  Did  you  look  at  it  at  any  time  from  that  time 
until  you  had  been  down  to  Dulien's  office  ? 

A.    No,  I  can't  say  that. 

Q.    You  don't  know  if  you  did  or  not. 

A.    No. 

The  Court :    Are  you  getting  tired  ? 

The  Witness:     Oh,  I  am  all  right,  your  Honor. 

The  Court :     I  hoped  you  would  say  ''Yes."  [738] 

Mr.  Diether:  If  he  isn't,  I  am,  I  can  tell  you 
that. 

The  Witness :  May  I  say  now,  Mr.  Diether,  that 
at  that  time,  after  we  left  the  bank  with  Mr. 
Sweeney,  we  went  on  Dulien's  place  in  Mr.  Ren- 
don's  car,  driven  by  him. 

Q.  (By  Mr.  Diether)  :  Whose  office  did  you  go 
into  when  you  went  to  Dulien's  office — Dulien's 
place  of  business  ? 

The  Court :  Counsel,  that  was  covered  on  direct. 
Of  course,  you  have  a  right  to  have  him  repeat  the 
story,  but  Mr.  Dasteel  went  into  that,  he  went  into 
all  that  story,  and  if  you  have  some  point  in  your 
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cross-examination,  why  not  get  to  it  and  skip  all 

this  pure  repetition. 

Q.  (By  Mr.  Diether)  :  Was  there  any  discus- 
sion about  this  document  before  Mr.  Stanley  put 
the  endorsement  on  the  back?  A.     No. 

Q.  And  after  Mr.  Stanley  put  the  endorsement 
on  the  back,  you  took  the  document  ? 

A.  Yes.  I  had  the  document  in  my  possession.  I 
don't  know  if  in  my  pocket,  or  in  my  file  in  Mattoon 
office,  because  I  had  desk  in  Mattoon 

Q,     But  you  took  the  document? 

The  Court:  Wait  a  minute.  He  hasn't  finished. 
You  had  a  desk 

The  Witness :  I  had  a  desk  in  Mattoon  I  used  to 
write  letters  and  make  invoices,  and  I  had  a  folder 
in  Mattoon  office.  [739] 

Q.  (By  Mr.  Diether)  :  And  you  had  possession 
of  it  from  the  time  Mr.  Stanley  put  the  endorse- 
ment on  until  the  time  you  gave  it  to  Mr.  Bunn,  I 
think  on  the  24th  of  August  ? 

A.     (Through  interpreter)  :     Probably,  yes. 

Q.  Did  you  have  any  discussion  with  anybody 
about  it  prior  to  the  time  you  talked  to  Mr.  Koppel 
on  August  the  23rd? 

A.     No,  I  had  no  discussion.  [740] 

4e-       -x-       * 

Cross-Examination 

April  27,  1950;  10:00  A.M. 

(Continued) 


724  Citizens  ^.  T.  &  S,  Bank  of  L.  A. 

(Testimony  of  J.  B.  Londono.) 

By  Mr.  Diether: 

Q.  Mr.  Londono,  did  you  bring  in  the  amended 
invoice  to  Mr.  Echavarria?  A.    Yes. 

Mr.  Bunn:  Yon  had  it  in  my  office  this  morn- 
ing. [745] 

The  Witness:    Yes. 

Mr.  Bunn :     It  is  a  blue  paper,  isn't  it  % 

The  Witness :    Yes — here  it  is. 

(The  document  referred  to  was  passed  to 
counsel.) 

Mr.  Diether:  The  witness  has  handed  me  a  doc- 
ument which  is  written  in  Spanish.  May  I  deliver 
it  to  the  clerk  to  be  marked  for  identification  and 
then  we  will  hand  it  to  the  interpreter  to  read  in 
English^ 

The  Court:  It  will  be  your  next  number  in 
order.  That  is  C-G. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  C-G  for  identification.) 

Mr.  Bunn :  May  I  suggest,  Mr.  Diether,  that  the 
language  of  all  of  that  but  the  note  at  the  bottom 
be  compared  by  the  interpreter  silently  with  the  one 
that  was  testified  from  before  and  it  will  save  read- 
ing into  the  record  a  translation  that  has  already 
been  fully  read  into  the  record. 

Mr.  Diether :  No.  I  would  like  to  have  the  entire 
document  read  into  the  record. 
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The  Interpreter:  The  letterhead  is:  J.  B.  Lon- 
dono, Medellin,  Colombia.  Telegrams  and  cables; 
^^Jotabe.'^P.  O.  Box979. 

Los  Angeles,  California,  July  27 — it  is  written 
July  24,  crossed  out,  and  then  written  27  on  top — 
1946. 

It  is  to  Mr.  Alberto  Echavarria,  Medellin  (Colom- 
bia). [746] 

On  account  with  J.  B.  Londono,  Los  Angeles,  Cal., 
debit. 

One  thousand  (1000)  tons  barbed  wire  galvanized, 
new,  double  twist,  at  U.  S.  $160  per  ton  cif  Colom- 
bian port. 

The  extension  is  U.  S.  $160,000.  Then  written  in 
letters,  one  hundred  sixty  thousand  dollars. 

Double  space.  Credit  No.  3578  of  Citizens  Na- 
tional Bank,  Los  Angeles. 

Next  line:  Ditto  marks.  No.  4036  of  Banco 
Comercial  Antioqueno,  Medellin  (Col.)  abbreviation 
for  Colombia. 

Then  after  double  space,  J.  B.  Londono. 

Then  note :  This  invoice  should  be  considered  pro- 
visional and  has  been  formulated  only  to  collect  the 
credit.  With  each  shipment  a  detailed  invoice  will 
be  sent.    Has  been  used  under  date  of  July  27. 

The  Court:     Very  well. 

Mr.  Diether :     Is  that  all  of  it  ? 

The  Interpreter:  Then  there  is  a  word  **copy" 
on  the  end. 

The  Court :     This  is  for  identification? 

Mr.  Diether:     Yes,  for  identification.  [747] 


726  Citizens  ^.  T.  &  S,  Bank  of  L.  A. 

(Testimony  of  J.  B.  Londono.) 

Q.  (By  Mr.  Diether) :  Did  you  make  any 
amended  invoice  to  Mr.  Echavarria  other  than  the 
one  that  the  interpreter  has  just  read  (interpreted)  ? 

A.  (Through  interpreter) :  With  each  ship- 
ment sent  to  Colombia  an  individual  invoice  was 
made. 

Q.    Do  you  have  the  copies  of  those  invoices? 

A.     No. 

Q.     You  didn  't  retain  a  copy  ? 

A.     No.  The  invoices  I  made  here,  I  haven't  copy. 

Mr.  Diether :     I  didn't  hear  the  answer. 

(The  answer  was  read  by  the  reporter.) 

Q.  (By  Mr.  Diether) :  You  have  no  copies  of 
any  other  invoices  you  sent  to  Mr.  Echavarria  ? 

A.    Made  here  ? 

Q.    Yes.  A.    No. 

Q.  Or  in  Colombia?  Did  you  make  any  in  Co- 
lombia? A.    Yes,  we  made  in  Colombia. 

Q.    Have  you  got  copies  of  those  ? 

A.     I  suppose  I  have. 

Q.     Do  you  have  them  with  you  ? 

A.     Not  with  me. 

Q.    Are  they  in  the  United  States  ? 

A.     I  have  a  lot  of  papers  in  my  suitcase. 

Q.     Will  you  see  if  you  can  find  any  ?  [748] 

A.    Yes. 

Q.     And  bring  those  to  court,  please  ? 

A.     Yes,  Mr.  Diether. 

Q.  Yesterday  you  stated  that  you  did  not  know 
whether  you  had  seen  the  letter  of  July  29th  from 
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the  bank  to  Mattoon  &  Company.  That  is  Defend- 
ant Bank's  Exhibit  C-D.  Since  last  night  have  you 
had  any  time  to  think  about  that  matter  ? 

I  am  handing  the  witness  Defendants'  Exhibits 
C-D  and  C-Dl. 

A.  (Through  interpreter) :  I  don't  remember 
anything  that  could  change  the  testimony  of  yester- 
day. 

*     *     * 

Do  I  understand  your  testimony  to  be  that  you 
did  not  see  the  original  of  that  letter,  which  is  Ex- 
hibit C-D,  or  a  copy,  which  is  Defendants'  Exhibit 
C-Dl,  at  any  time  prior  to  your  coming  into  the 
court  room  yesterday  ? 

Mr.  Hubert  Morrow :  It  seems  to  me  we  covered 
that  upside  down  yesterday.  I  object  on  the  ground 
it  is  repetition. 

The  Court:    Yes.    The  objection  is  sustained. 

Mr.  Diether:  If  your  Honor  please,  if  your 
Honor  will  recall,  I  could  not  find  some  references 
I  had  yesterday,  and  I  would  like  to 

The  Court:     Well,  you  found  the  other  document 
and  [749]  submitted  it  to  him.  We  spent  30  minutes 
on  that  one  question  yesterday,  and  the  net  result 
was  that  the  witness  could  not  remember. 
^  *     *     * 

I  The  Court:  That  is  not  his  testimony  and  as- 
sumes a  fact  not  in  evidence.  It  is  objectionable 
upon  that  ground. 
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Mr.  Diether:  I  haven't  had  a  chance  to  read 
the  transcript  of  yesterday,  so  I  am  not  in  a  posi- 
tion to  say  exactly  what  the  witness'  testimony  was, 
only  from  my  memory.  But  if  your  Honor  will  not 
permit  me  to  examine  him  any  further,  [750]  I  wish 
to  call  this  witness'  attention  to  a  portion  of  his 
testimony  which  was  taken  at  the  time  of  the  depo- 
sition, page  126,  beginning  on  line  9,  and  going  to 
page  127,  line  22. 

(Witness  examines  deposition.) 

The  Court :  Now,  is  that  Exhibit  P  that  you  are 
talking  about,  that  same  letter  ? 

Mr.  Diether:  That  is  the  same  letter.  That  De- 
fendants' Exhibit  C-D  is  Defendants'  Exhibit  F. 

(Handing  document  to  witness.) 

Q.     (By  Mr.  Diether)  :    Have  you  read  it  ? 
A.    Yes. 

Q.  Did  you  testify  at  the  time  of  the  taking  of 
your  deposition,  as  follows,  and  this  is  beginning  at 
page  126,  line  9 : 

'^Q.  I  show  you  a  letter  here  marked  De- 
fendants' Exhibit  F,  on  the  stationery  of  the 
Citizens  National  Bank,  imder  date  of  July 
29th,  addressed  to  Mattoon  &  Company,  and 
signed  by  Glenn  Powers,  then  at  the  bottom 
there  is  an  acknowledgment  of  the  receipt  of  it 
by  Mattoon  &  Company,  signed  by  Mr. 
Sweeney.  I  will  ask  you  if  you  ever  saw  a  copy 
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of  that  letter  or  knew  of  its  contents  or  knew 
that  it  had  been  written  or  received. 

'^Mr.  Bunn:  Before  he  answers,  you  mean 
a  copy  [751]  of  the  letter  or  the  original? 

^^Mr.  Dasteel:  Either  one.  I  am  asking  him 
if  he  knows  anything  about  it. 

''The  Witness:  I  saw  one  original  or  one 
copy,  or  both. 

''Mr.  Dasteel:  Where  did  you  see  it,  Mr. 
Londono  ? 

"A.    At  the  Mattoon  offices. 

"Q.  On  what  date'?  In  order  to  help  re- 
fresh your  memory,  was  it  on  a  Saturday? 

"A.     Saturday." 

The  Court:  No.  "A.  Saturday — question  mark.'' 
Mr.  Diether:     Question  mark. 

"Q.     July  29th,  Saturday. 

"Mr.  Bunn:  Mr.  Dasteel,  pardon  me,  but 
Saturday  was  not  July  29th. 

"Mr.  Dasteel:     You  are  right. 

" Q.     Was  it  on  Monday,  July  29th  ? 

"A.  No,  because  I  was  not  at  the  Mattoon 
office  on  July  29th. 

"Q.    What  day  were  you  there? 

"A.     The  first  week  of  August. 

"  Q.     The  first  week  of  August ? 

"A.    The  first  week  of  August. 

"Q.  Was  it  the  early  part  of  the  week  [752] 
or  the  latter  part  of  the  week  ? 

"A.     I  don't  recall. 
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*^Mr.  Bunn:  That  question  is  not  as  helpful 
as  you  think  it  is,  because  the  1st  day  of  Au- 
gust was  on  Thursday.  Please  clarify  your 
question. 

''Mr.  Dasteel:  When  you  say  the  first  week 
of  August  do  you  mean  the  first  few  days  of 
August  '^ 

''A.  I  will  say  the  end  of  July  or  beginning 
of  August." 

Did  you  so  testify  ?  A.    Yes. 

Q.  And  does  that  state  the  truth  in  regard  to 
when  you  first  saw  that  exhibit  ? 

A.  (Through  interpreter) :  There  isn't  any- 
thing in  my  mind  to  deny  this  testimony.  It  was 
that  way  when  I  gave  it,  when  I  testified.  And  that 
is  the  essence  of  what  he  said.  [753] 

*     *     * 

Q.  (By  Mr.  Diether) :  After  you  left  Dulien's 
office  on  July  31,  I  believe  you  stated  that  you  went 
to  the  dock.  Pier  A,  in  Long  Beach. 

A.  It  is  my  recollection  that  I  stopped  on  that 
place  on  my  way  to  Wilmington. 

Q.  What  quantity  of  wire  was  on  the  dock  at 
that  time?  A.    A  big  quantity.  [754] 

Q.     What  is  that?  A.     A  big  quantity. 

Q.    Did  you  examine  it?  I 

A.    Yes.    I  looked  at  the  wire  and  I  wanted  to 
see  what  kind  of  wire  it  was  moved  from  Long 
Beach  to  Moore-McCormack  Line  in  order  to  know  ^ 
what  wire  was  going  to  be  shipped  to  Colombia. 


vs.  J,  B,  Londono,  etc,  731 

(Testimony  of  J.  B.  Londono.) 

Q.  Was  there  any  chalk  marks  on  the  dock  at 
that  time  ? 

A.  I  don't  recall  exactly  what  day,  about  the 
31st  of  July,  I  saw  chalk  marks  on  the  dock.  But  I 
remember  one  of  those  days,  about  the  31st,  I  saw 
the  marks  ^^ Gonzalez  &  Blanco"  on  the  right  and 
^^Dulien  Steel  Products''  on  the  left.  But  I  don't 
know  the  day  exactly. 

Q.  Were  they  taking  any  wire  from  the  dock  at 
that  time  for  you? 

Mr.  Bimn:  I  object  to  that  as  calling  for  a  con- 
clusion, and  it  is  a  question  which  this  witness  could 
not  positively  answer. 

Mr.  Diether :     If  he  knows. 

The  Court :  Were  they  taking  any  wire  from  the 
dock? 

Mr.  Diether :     For  Mr.  Londono. 

The  Court :     For  whom  ? 

Mr.  Diether:    Mr.  Londono. 

The  Court :    Who  is  ' '  they ' '  ?  [755] 

Q.  (By  Mr.  Diether)  :  Were  any  of  your  agents 
taking  wire  from  the  dock  for  you? 

A.     On  that  particular  day  ? 

Q.    Yes. 

Mr.  Bunn:  Same  objection.  When  he  puts  the 
^^for  you"  in  there  it  calls  for  a  conclusion  from 
this  witness. 

The  Court:  If  he  knows  he  can  answer.  Do  you 
know  ? 

The  Witness:     I  saw  people  moving  wire  from 
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the  piles  but  I  can't  say  in  particular  if  it  was  for 

me  or  for  Gonzalez. 

Q.  (By  Mr.  Diether)  :  Mr.  Sweeney  was  with 
you,  wasn't  he? 

A.    Yes,  and  maybe  he  can  say. 

Q.  Did  he  tell  you  whether  they  were  taking  any 
wire  for  you  ? 

Mr.  Bunn:  I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial,  what  Mr.  Sweeney  told 
him  then. 

The  Court:     Overruled. 

The  Witness:  I  think  that  at  that  time  the  lot 
assigned  to  Cartagena,  112  tons  or  120  tons,  was  al- 
ready moved. 

The  Court :    It  was  already  moved. 

The  Witness:  Moved.  I  don't  remember  if  at 
that  particular  time,  at  the  moment,  some  wire  it 
was  moved  from [756] 

The  Court:  He  wants  to  know  whether  or  not 
Sweeney  told  you  they  were  taking  any  wire  for 
you. 

The  Witness :    Not  that  I  remember. 

Q.  (By  Mr.  Diether) :  Then  you  went  over  to 
the  Moore-McCormack  dock?  A.    Yes. 

Q.    And  you  saw  some  wire  there  ?  A.    Yes. 

Q.    How  do  you  know  it  was  yours  ? 

Mr.  Bunn:  He  hasn't  so  testified — yes,  he  has. 
Excuse  me. 

The  Witness :  Because  Mr.  Sweeney,  I  asked  Mr. 
Sweeney  to  take  me  at  the  place  when  the  wire  it 
was  moved  for  my  account,  and  obviously  I  saw  the 
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wire  in  the  dock,  Moore-McCormack  dock,  for  ac- 
count of  J.  B.  Londono  to  ship  to  Cartagena  and  I 
conclude  it  was  my  wire. 

Q.  (Mr.  Diether)  :  That  was  on  the  evening  of 
July  31st  ?  A.    I  suppose  so. 

Q.    You  are  sure  of  it,  aren't  you  ? 

A.     Probably,  yes. 

Q.  Was  that  wire  subsequently  moved  from  the 
Moore-McCormack  dock  back  to  Pier  A? 

A.    At  the  first  time  when  I  saw  the  wire 

The  Court:  Do  you  know  whether  it  was  [757] 
moved 

The  Witness :     I  beg  your  pardon. 

The  Court :  Do  you  know  whether  it  was  moved 
back  to  Pier  A  or  not  ? 

The  Witness:     I  don't  know. 

The  Court:     If  you  don't  know,  you  can  say  so. 

The  Witness :  Your  Honor,  I  will  add  that  I  or- 
dered Mr.  Sweeney,  don't  ship  that  wire. 

Q.  (By  Mr.  Diether)  :  You  directed  him  then 
to  do  what? 

A.  The  first  time  I  told  Mr.  Sweeney,  don't  ship 
that  wire  to  Colombia,  but  on  the  way  back  I  asked 
him,  or  he  told  me  about  the  possibility  of  segregat- 
ing the  wire  in  Moore-McCormack  dock,  and  I  said 
then,  '^AU  right,  separate  the  less  bad  wire  and  ship 
the  best  to  Colombia." 

Q.  Was  any  separation  made  of  that  wire  on  the 
Moore-McCormack  dock?  A.    Yes,  it  was. 

Q.  You  separated  out  the  rusty  from  the  good 
wire,  is  that  your  contention  ? 
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A.  Yes.  I  ordered  to  ship  the  less  bad  wire  and 
then  they  shipped  112  tons  net  and  left  about  30 
tons  in  the  dock. 

Q.  Did  you  see  them  separating  the  wire  at  the 
Moore-McCormack  dock  at  any  time  after  July  31? 

A.     No,  not  that  I  remember. 

Q.  You  stated  that  you  had  a  bill  for  that  segre- 
gation [758]  on  the  Moore-McCormack  dock  for  that 
112  tons?  A.    Yes. 

Q.    Will  you  bring  that  in  to  court,  please? 

The  Court :     I  think  it  is  already  here. 

Mr.  Bunn:  I  think  it  is  already  here,  and  that 
Mr.  Sweeney  will  be  able  to  testify  about  it. 

Mr.  Diether:  I  haven't  been  able  to  locate  it.  I 
would  like  to  see  it. 

Mr.  Bunn:  I  haven't  looked  through  Mattoon's 
papers  that  are  here. 

The  Court:  There  was  one  such  bill  listed  in 
your  list  of  exhibits. 

Mr.  Bunn:     Yes,  sir. 

Mr.  Diether :  That  is  for  the  West  Wind.  That 
is  the  boat  which  sailed  some  time  later. 

The  Court:     Very  well. 

Q.  (By  Mr.  Diether) :  Was  all  the  wire  which 
was  shipped  on  the  Mormacreed  taken  from  the 
Long  Beach  dock  on  July  31st? 

The  Court :     If  you  know. 

The  Witness  (Through  interpreter) :  To  my 
knowledge,  yes. 

Q.  (By  Mr.  Diether)  :  Do  you  know  when  the 
Mormacreed  sailed  from  Los  Angeles  ? 
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A.     The  bill  of  lading  showed [759] 

Q.    Just   answer.    Do   you   know  what   day   it 

sailed  ? 

A.     (Through  interpreter)  :     I  didn't  see  the  boat 

leave  but  a  document  said  it  was  the  20th,  August 

20th. 
Mr.  Diether:    May  I  see  Plaintiff's  Exhibit  15? 

(The  document  referred  to  was  passed  to 
counsel.) 

Q.  (By  Mr.  Diether):  I  show  you  Plaintiff's 
Exhibit  15  and  ask  you  if  you  saw  the  original  of 
that  letter  or  the  copy  on  or  about  the  date  it  was 
dated. 

The  Court:  That  is  the  letter  of  M  &  M  Trans- 
fer? 

Mr.  Diether :     To  M  &  M  Transfer ;  yes. 

The  Witness     (Examining  document)  :     No. 

The  Court:  The  question  is  whether  or  not  he 
saw  the  letter  on  or  about  the  date  it  bears  ? 

Mr.  Diether :     That  is  right. 

The  Court:  Or  whether  or  not  he  has  ever  seen 
the  letter? 

Q.  (By  Mr.  Diether)  :  Have  you  ever  seen  the 
letter?  A.     No,  I  don't  remember. 

Q.  Did  Mr.  Sweeney  ever  tell  you  about  that  let- 
ter? A.    No. 

Q.  Did  you  give  Mr.  Sweeney  the  instructions 
which  are  contained  in  that  letter  ? 

A.  I  told  Mr.  Sweeney,  don't  ship  the  wire,  that 
wire,  [760]  to  Colombia. 
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Q.     That  is  all  you  told  him  ? 

A.  But  later  on,  on  my  next  conversation  or  the 
same  conversation,  I  say,  ''Select  the  wire,  separate 
the  wire,  and  ship  the  less  bad  wire  to  Colombia." 

Mr.  Bunn:  I  think  that  is  about  six  times  that 
he  has  been  required  to  testify  to  that  same  inci- 
dent. 

Q.  (By  Mr.  Diether)  :  Isn't  it  true,  Mr.  Lon- 
dono, that  you  didn't  give  any  instructions  to  Mr. 
Sweeney  to  separate  the  wire  until  after  the  112% 
tons  were  shipped  on  the  Mormacreed  ? 

The  Witness :     Will  you  repeat  that? 

(The  question  referred  to  was  read  by  the 
reporter  as  follows : 

CQ.  Isn't  it  true,  Mr.  Londono,  that  you 
didn't  give  any  instructions  to  Mr.  Sweeney  to 
separate  the  wire  until  after  the  112%  tons 
were  shipped  on  the  Mormacreed*?") 

The  Court :     You  mean  until  after  August  20  ? 

Mr.  Diether:  That  is  not  the  date  I  believe  that 
the  boat  sailed. 

The  Court:  That  is  the  date  that  he  said  he 
heard  the  boat  left. 

The  Interpreter :     Shall  I  proceed  ? 

The  Court:  I  do  not  know  what  counsel  means, 
*' until  after  [761]  it  was  shipped."  I  do  not  know 
what  he  means  by  ''shipped." 

Mr.  Diether:  The  day  the  boat  left,  whatever 
day  it  was. 

The  Interpreter:     Shall  I  interpret? 
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The  Court:    Yes. 

The  Witness:     I  don't  understand  the  question. 

The  Court :  I  think  the  question  is  still  indefinite. 
The  witness  says  he  doesn't  know  the  date  the  boat 
left.  He  heard  that  it  left  on  the  20th.  In  your  ques- 
tion you  said  you  wanted  to  know  whatever  date  it 
left. 

Mr.  Diether :    Let  me  ref  rame  it. 

Q.  After  the  first  112%  tons  of  wire  were  taken 
from  the  dock  at  Pier  A A.    Yes. 

Q.     didn't  you  then  at  that  time  first  give  Mr. 

Sweeney  instructions  to  separate  the  wire? 

The  Court:  That  is  what  he  testified  to  a  dozen 
times  already. 

Mr.  Bunn:     He  has  already  testified  to  that. 

The  Court :  That  it  was  after  that  it  was  moved 
to  the  Moore-McCormack  dock. 

Q.  (By  Mr.  Diether)  :  Did  you  go  back  to  Mr. 
Sweeney's  office  in  the  evening  of  July  31st  when 
you  were  at  the  dock,  the  Moore-McCormack  [762] 
dock? 

A.  I  don't  remember  if  I  went  to  his  office  or  I 
left  him  at  the  door  of  the  building.  [763] 

Q.  You  went  to  his  office  the  next  day,  didn't 
you?  A.     The  next  day. 

Q.    Which  was  August  the  1st?  A.    Yes. 

Q.     And  you  wrote  the  letter  then  to  Mr.  Dulien? 

A.    Yes. 

Q.    Mr.  Sweeney  helped  you  dictate  that  letter? 

A.    Probably,  yes. 

Mr.  Bunn :    Well,  do  you  know  ? 
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The  Witness:  I  don't  remember  if  Mr.  Sweeney. 
I  remember  his  secretary. 

Q.  (By  Mr.  Diether) ;  Wasn't  Mr.  Sweeney 
right  there  with  you  1 

A.     I  think  he  was  in  the  office,  and  I  show  him 

the  letter  after (Through  interpreter).  It  was 

written (In  English)  and  he  approved. 

Q.  At  that  time  did  you  have  any  documents  be- 
fore you,  when  you  wrote  that  letter?  A.     No. 

Q.  Didn't  you  have  Plaintiff's  Exhibit  7  in  front 
of  you  at  that  time,  which  is  the  freight  bill? 

A.    No. 

Q.  I  call  your  attention  to  your  testimony  at  the 
time  your  deposition  was  taken,  at  page  204,  line  5, 
to  page  204,  line  15.  [764] 

*  4e  * 

The  Court:  He  testified,  and  I  have  forgotten 
the  precise  date,  that  he  had  it,  and  the  two  of  them 
went  out,  and  they  sat  down  at  Dulien's,  and  he 
said  they  looked  at  it  and  that  he  does  read  English. 
So  that  if  all  you  want  to  establish  is  that  he  saw 
the  freight  bill  before  he  discovered  it  was  not  ac- 
tually the  bill  of  lading,  the  plaintiff  himself  proved 
that. 

Mr.  Diether :  Then  I  think,  your  Honor,  if  your 
Honor   is    satisfied,    all    right.     Also,    I    want    to 


prove 

The  Court:  I  am  not  satisfied  about  anything, 
but  I  am  certain  if  that  is  what  you  want  to  show, 
it  is  already  shown  in  the  record  because  the  wit- 
ness so  testified. 
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Mr.  Diether :  Also,  I  want  to  show  that  this  wit- 
ness testified  differently  at  the  time  his  deposition 
was  taken. 

The  Court:     Very  well. 

Mr.  Diether :  I  think  that  goes  to  show  the  char- 
acter of  this  man's  testimony. 

The  Court :     Very  well.  What  page  was  it,  again  ? 
Mr.  Diether :     Page  204,  line  5.  [766] 
The  Court:     This  is  solely  an  impeaching  ques- 
tion? 

Mr.  Diether :     That  is  correct. 
The  Court:     All  right. 
Mr.  Diether :    To  page  204,  line  15. 
Mr.  Hubert  Morrow :     Line  5,  you  say  ? 
Mr.  Diether:     Line  5,  yes. 
The  Court :     From  line  5  to  where  ? 
Mr.  Diether :     To  line  15. 
The  Court :    To  line  15.  Well,  let  him  finish  it. 
down  to  line  21. 

Mr.  Bunn :     You  have  read  it,  sir  ? 
The  Witness:     Yes. 

Q.     (By  Mr.  Diether) :     All  right.  Did  you  tes- 
tify at  the  time  your  deposition  was  taken  as  follows : 
^^Q.     In  this  letter  you  mentioned  *bill  of 
lading  LA  29.'  Where  did  you  get  that  infor- 
mation? 

^'A.  Let  me  see  it,  please.  Because  I  had  on 
hand  a  document  that  I  presumed  was  the  bill 
lading,  that  I  now  know  was  a  bill  of  freight, 
and  on  which  it  is  clearly  marked  *LA  29.' 
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^^Q.  Mr.  Sweeney  was  present  when  you  dic- 
tated that  letter,  was  he  notl  A.     Yes. 

^*Q.  Did  you  receive  this  document,  Plain- 
tiff's Exhibit  1,  from  Mr.  Sweeney?  [767] 

^*A.    Yes.'' 

The  Court :     That  is  the  freight  bill  % 

Mr.  Diether:     Yes. 

Q.     (By  Mr.  Diether)      (Continuing)  : 

^^Q.  Didn't  he  tell  you  that  that  was  not  a 
bill  of  lading?  A.    No. 

^^Q.  Did  he  tell  you  that  it  was  only  the 
freight  bill? 

*'A.  He  and  I  presumed  that  it  was  a  bill  of 
lading." 

Did  you  so  testify  ? 

A.     Yes.  And  may  I  add  that  when  I  said  I  had, 

in    the    Spanish    means (Through    interpreter) 

when  I  formulated  that  letter  I  referred  to  I  had 
the  document,  which  means  that  I  have  had  it  at 
some  time,  that  is,  in  the  past. 

Mr.  Bunn:  He  said  preterit,  p-r-e-t-e-r-i-t,  didn't 
he? 

The  Interpreter:    Yes. 

Mr.  Bunn :    He  said  that  in  Spanish. 

The  Court:     What  does  ''preterit"  mean? 

The  Interpreter :     The  past  time. 

Mr.  Bunn :     A  continuing  past. 

The  Witness :  And  when  I  say  I  had,  it  means  I 
had  at  one  time.  That's  correct,  from  the  [768] 
Spanish. 


I 
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Q.  (By  Mr.  Diether)  :  This  letter  that  you  re- 
ceived from  Dulien  on  August  the  7th,  which  is 
Plaintiff's  Exhibit  25,  for  identification,  that  just 
merely  confirms  the  agreement  you  had  with  Mr. 
Grinstein  on  August  the  5th,  doesn't  it? 

Mr.  Bunn:  That  speaks  for  itself;  that  docu- 
ment does.  I  object  to  the  question. 

The  Court:     Objection  sustained. 

*     *     * 

Q.  (By  Mr.  Diether) :  This  letter  was  merely 
the  confirmation  of  the  arrangement  that  you  had 
with  Mr.  Dulien  on  August  5th  ? 

Mr.  Bunn:  The  same  objection,  that  it  calls  for 
a  conclusion,  and  the  document  speaks  for  itself 
fully. 

The  Court:  He  wants  to  know  and  he  is  asking 
whether  or  not  his  understanding  of  that  letter  is  a 
confirmation  [769]  of  the  conversation  which  oc- 
curred on  August  5th. 

Mr.  Diether :     That  is  right. 

The  Witness  (Through  interpreter)  :  The  con- 
versation that  was  begun  on  August  5th  and  that 
probably  continued  up  to  the  7th,  when  I  got  the 
letter. 

Q.  (By  Mr.  Diether)  :  When  you  went  to  the 
dock  on  August  the  5th  with  Mr.  Grinstein,  was 
Mr.  Sweeney  with  you  % 

A.    I  can't  recall,  Mr.  Diether. 

Q.  Were  they  separating  any  wire  on  the  dock 
at  Pier  A,  when  you  were  there  on  August  5th? 
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A.  Yes.  I  saw  people  separating  wire,  taking 
wire  from  the  boat  to  cars  for  Gonzalez  &  Blanco. 

Q.  I  don't  believe  you  understand.  Were  they 
separating  the  rusty  wire  from  the  non-rusty? 

Mr.  Bunn:  I  object  to  the  question  as  uncertain. 
If  he  means  taking  out  one  kind  of  wire  as  distin- 
guished from  another,  or  taking  one  kind  from  over 
here  and  putting  it  over  here,  that  is  one  thing. 

Mr.  Diether:  The  witness  testified  he  gave  in- 
structions to  Mr.  Sweeney  to  start  separating  the 
wire. 

Mr.  Bunn :     At  Moore-McCormack. 

Q.  (By  Mr.  Diether) :  Was  any  separation 
being  done  for  you  on  Pier  A,  that  you  know  of  ? 

A.     At  that  particular  time,  I  don't  remember. 

Q.  Was  any  separation  being  done  for  you  on 
August  the  [770]  7th? 

Mr.  Bunn:  If  you  know  whether  it  was  being 
done  for  you. 

The  Witness :     No,  I  don't  know. 

Q.  (By  Mr.  Diether)  :  You  don't  know.  After 
you  received  that  letter  from  Mr.  Dulien  on  August 
the  7th,  do  you  know  whether  the  rusty  wire  which 
you  directed  Mr.  Sweeney  to  have  separated  out- 
was  that  put  in  any  one  particular  place  or  location 
on  the  dock  ?  < 

The  Court :    Let  me  hear  that.  | 

(The  question  was  read  by  the  reporter.) 

The  Court :  All  he  wants  to  know  is  whether  you 
know  the  wire  was  separated  after  August  7th. 
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The  Witness:    Yes.  [771] 

Q.  (By  Mr.  Diether) :  Was  it  put  in  any  par- 
ticular place,  that  is,  the  rusty  wirel 

A.  No.  (Through  interpreter)  The  wire  that  was 
separated  was  placed  on  the  dock  in  places  where 
they  were  to  be  shipped  to  South  America. 

Q.    Was  that  in  Pier  A? 

A.  (Through  interpreter) :  The  wire  that  was 
separated  there,  if  it  was  separated,  it  was  moved 
immediately  to  another  pier  for  shipment. 

Q.  You  mean  the  rusty  wire,  you  mean  the  worst 
wire? 

Mr.  Bunn:     He  hasn't  so  stated. 

The  Witness:  I  didn't  see  it  after  it  was  in  the 
other  pier. 

Q.  (By  Mr.  Diether)  :  In  this  letter  which  you 
got  from  Mr.  Dulien  on  the  7th  he  stated,  you  sep- 
arate out  the  rusty  wire  and  we  will  renegotiate  the 
price  about  that  later,  and  I  want  to  know  now,  did 
you  separate  out  the  rusty  wire  and  did  you  put  it 
in  any  particular  place  where  it  could  be  identified  % 

A.  No,  because  after  I  received  the  letter  from 
Dulien,  Matson  refused  me  the  privilege  of  separat- 
ing the  wire. 

Mr.  John  Morrow:  If  the  court  please,  I  move 
to  strike  the  reference  to  Matson  as  not  responsive. 
*' Matson  refused"  is  a  conclusion  of  the  [772] 
witness. 

The  Court:     The  motion  is  denied. 

Mr.  Diether:    I  wish  to  show  the  witness  the 
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letter  which  is  referred  to  in  our  list  of  exhibits 
which  is  No.  25,  and  our  document  No.  43. 
The  Court :     As  item  number  what  ? 
Mr.  Diether:     25. 

The  Court:  It  will  be  marked  for  identification 
as  C-H. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  C-H  for  identification.) 

Q.  (By  Mr.  Diether)  :  I  show  the  witness  what 
purports  to  be  an  original  letter  from  Mattoon  & 
Company  to  the  bank  dated  August  20.  Did  you 
see  that  letter  at  any  time? 

A.    I  believe  yes. 

Q.    When  did  you  see  it? 

A.  I  think  I  take  it  personally,  the  letter  with 
the  documents,  and  Mr.  Sweeney  to  the  bank.  My 
recollection  is  that  it  was  the  same  day  I  paid 
the  bank  $3,050. 

Q.  In  other  words,  you  took  that  to  the  bank 
on  August  20,  1946? 

Mr.  Bunn:     He  said  he  thought  so. 

The  Witness:     Probably  yes,  Mr.  Diether. 

Q.  (By  Mr.  Diether) :  And  at  that  time  you 
received  from  the  bank  the  bill  of  lading  for  the 
shipment  of  112-%  tons  of  wire  which  [773]  you 
w^ere  shipping  on  the  Momacreed? 

A.    Yes,  and  I  gave  the  bank  a  check  for  $3,050. 

Mr.  Diether:  May  that  be  offered  as  defendant 
bank's  next  exhibit? 

The  Court :    In  evidence.   C-H. 
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(The  document  previously  marked  for  iden- 
tification as  Defendants'  Exhibit  C-H  was  re- 
ceived in  evidence.) 

Q.  (By  Mr.  Diether)  :  Did  you  know  the  next 
quantity  of  wire  you  shipped  to  South  America? 

A.    Yes. 

Q.    What  boat  did  it  go  on? 

A.  It  went  by  Moore-McCormack  boat  to  Carta- 
gena, about  430  tons. 

Q.  Do  you  remember  what  the  name  of  the  boat 
was?  A.     (Pause.) 

Q.    Was  it  the  West  Wind? 

A.    Maybe.   It  was  a  Moore-McCormack  boat. 

Q.  Do  you  know  when  the  wire  was  picked  up 
from  Pier  A,  for  you,  that  was  shipped  on  the  West 
Wind?  A.    I  think  it  was  during  August. 

Q.    Do  you  know  the  dates? 

A.    No,  Mr.  Diether. 

Mr.  Diether:  I  now  wish  to  show  the  witness 
the  exhibit  which  is  Item  30  and  31  on  the  defend- 
ant bank's  list.  [774] 

The  Court:  Do  you  suppose  there  would  be  any 
possibility  about  entering  into  a  stipulation  con- 
cerning the  sending  of  these  documents? 

Mr.  Diether:    I  would  be  glad  to  stipulate. 

Mr.  Bunn:  I  am  perfectly  happy  to  stipulate 
about  these  shipments  to  South  America. 

Mr.  Diether:  And  that  these  documents  have 
been  duly  signed?  [775] 
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Mr.  Diether:  At  this  time,  your  Honor,  I  think 
the  parties  wish  to  stipulate  that  the  document 
which  has  been  marked  C- J,  which  is  a  carbon  copy 
of  a  letter  from  Mattoon  &  Company  to  the  Citizens 
Bank,  dated  August  30, 1946 

The  Court:    Your  item  No.  30? 

Mr.  Diether:     No.  30?   No,  No.  31.   that  the 

original  of  that  letter  was  received  by  the  bank  on 
or  about  the  date  it  is  dated,  and  that  on  or  about 
August  the  30th,  1946,  Mr.  Londono  received  from 
the  bank  the  original  documents  therein  referred 
to  and  that  he  acknowledged  receipt  of  same  on  the 
letter  which  is  Exhibit  C-J. 

Mr.  Bunn:    I  so  stipulate. 

The  Court:  All  right.  If  there  is  no  indication 
of  not  joining,  I  take  it  that  everybody  else  joins 
in  that. 

Mr.  Hubert  Morrow:  That  statement  is  correct, 
your  Honor.   That  is  No. 

The  Court:  It  is  C-J,  and  it  is  item  No.  31  on 
the  bank's  list. 

Mr.  Hubert  Morrow :    Yes,  sir. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  C-J,  and  was  received  in  evi- 
dence.) 

Mr.  Hubert  Morrow:     What  about  C-I? 

Mr.  Diether:  C-1  will  be  offered  next.  The 
parties  desire  to  stipulate  that  the  exhibit  which 
is  marked  C-I,  which  is  a  carbon  copy  of  a  letter 
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form  Mattoon  [776]  &  Company  to  the  defendant 
bank,  dated  August  30th,  1946,  that  the  original 
of  that  letter  was  received  by  the  bank  on  or  about 
the  date  it  is  dated,  and  that  on  or  about  August 
30th,  1946,  the  bank  delivered  to  Mr.  Londono  the 
originals  of  the  documents  therein  referred  to,  and 
he  acknowledged  receipt  of  same  on  said  date. 

Mr.  Bunn:     I  so  stpulate. 

The  Court:  Very  well.  The  stipulation  is  ap- 
proved. 

(The  document  referred  to  was  marked  De- 
fedants'  Exhibit  C-1,  and  was  received  in  evi- 
dence.) 

Mr.  Diether :  The  parties  desire  to  stipulate  that 
the  exhibit  which  is  marked  C-K,  which  is  the  orig- 
inal of  the  letter  from  Mattoon  &  Company  to  the 
Citizens  Bank,  dated  October  11,  1946,  was  received 
by  the  bank  on  or  about  the  date  it  is  dated,  and 
that  on  or  about  said  October  11,  1946,  the  bank 
delivered  to  Mr.  Londono  the  documents  therein 
referred  to,  and  that  Mr.  Londono  acknowledged 
receipt  of  same  on  said  October  11,  1946. 

The  Clerk:     That  is  your  No.  34? 

Mr.  Diether:    57. 

Mr.  John  Morrow:  Will  you  give  us  your  item 
number  on  each  one  ? 

Mr.  Hubert  Morrow:     This  is  No.  37? 

Mr.  Diether:       57. 

The  Court:    Your  item  57?  [777] 

Mr.  Diether:    Yes. 
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The  Court:  I  don't  have  any  item  57.  There  isn't 
any  57  on  my  list. 

Mr.  Diether:    Oh,  No.  34. 

The  Court:    The  bank's  item  No.  34? 

Mr.  Diether:    Right. 

The  Court :  All  right.  As  to  C-K,  the  stipulation 
is  approved,  and  it  is  in  evidence. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  C-K,  and  was  received  in 
evidence.) 

Mr.  Diether :  The  parties  desire  to  stipulate  that 
the  defendant  bank  on  or  about  October  28,  1946, 
wrote  a  letter  to  Mattoon  &  Company,  the  original 
of  which  is  Exhibit  C-L 

The  Court:    Item  No.  36  on  your  list? 

The  Clerk:     62. 

Mr.  Diether:    62. 

The  Court:    Item  36,  bank's  No.  62? 

Mr.  Diether:    Yes. 

Mr.  Hubert  Morrow:  If  you  will  give  us  that 
number  each  time,  it  will  save  a  lot  of  time. 

Mr.  Diether:  Item  No.  36,  bank's  No.  62.  That 
the  original  of  that  letter 

The  Court:  Now,  is  that  the  one  you  just  got 
through  talking  about? 

Mr.  Diether:  Yes,  that  the  original  of  that 
letter [778] 

The  Court:    You  have  got  a  new  one? 

Mr.  Diether:     Oh,  no. 
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The  Court:    All  right. 

Mr.  Diether:  That  the  original  of  that  letter 
was  received  by  Mattoon  &  Company  on  or  about 
the  date  it  was  dated. 

The  Court:    All  right:  It  is  in  evidence  as  C-L. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  C-L,  and  was  received  in 
evidence.) 

Q.  (By  Mr.  Diether)  :  Mr.  Londono,  as  I  under- 
stand from  your  testimony,  Mattoon  &  Company, 
or  its  agents, — Strike  that. 

As  I  understand  from  your  testimony,  Matson 
Navigation  Company,  or  its  agents,  refused  to 
allow  you  to  select  wire  on  the  dock  at  Pier  A? 

A.    Yes. 

Q.  But  they  did  not  at  any  time  refuse  to 
deliver  wire  to  you? 

A.  No,  that  I  remember (through  inter- 
preter) that  I  know. 

Q.  I  show  you  item  26  on  the  bank's  list  which 
purports  to  be  a  carbon  copy  of  instructions  to 
Matson  Navigation  Company,  dated  August  22, 1946, 
together  with  a  copy  of  instructions  to  Koppel  & 
Company. 

While  counsel  are  examining  those  documents,  do 
you  [779]  remember  giving  any  particular  instruc- 
tions to  Mr.  Mattoon 

Mr.  Bunn :    Mr.  Sweeney,  you  mean  ? 

Q.     (By  Mr.  Diether)  :    to  Mr.  Sweeney  in 

regard  to  giving  instructions  to  Koppel  &  Company 
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relative  to  separating  the  rusty  wire  in  connection 
with  the  shipment  that  you  made  on  the  vessel  which 
was  named  Lookout  ? 

Mr.  Bunn:  I  object  to  the  question  as  confusing, 
that  is,  that  it  is  not  clear,  it  is  indefinite. 

The  Court:     It  is  a  little. 

Mr.  Diether :     I  will  withdraw  it  and  ref  rame  it. 

Q.  (By  Mr.  Diether) :  You  remember  you 
shipped  500  tons  of  wire  on  the  steamship  Lookout  ? 

A.    Yes. 

Q.  Did  you  give  Mr.  Sweeney  any  special  instruc- 
tions in  connection  with  separating  out  the  rusty 
wire  that  was  shipped  on  that  vessel  ? 

A.  On  all  shipments  I  gave  Mr.  Sweeney  instruc- 
tions to  separate. 

Q.  Did  you  see  any  copy  of  any  written  instruc- 
tions that  he  ever  gave  to  Koppel  &  Brothers  in  con- 
nection with  that  shipment?  A.     No.  [780] 

The  Court:  That  will  be  C-M.  What  are  they, 
three  sheets? 

Mr.  Diether :     No,  two  sheets. 

The  Court :     C-Ml  and  C-M2. 

(The  dociunents  referred  to  were  marked  De- 
fendants' Exhibits  C-Ml  and  C-M2  for  identifi- 
cation.) 

Mr.  Bunn:     I  haven't  seen  these  before. 

Mr.  Hubert  Morrow :  Are  they  marked  for  iden- 
tification ? 

The  Court:  Yes,  they  are  marked  for  identifica- 
tion. 
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(Exhibiting  documents  to  counsel.) 

Q.  (By  Mr.  Diether)  :  I  show  you  defendant 
bank's  Exhibit  C-Ml  and  C-M2  for  identification. 
Did  you  ever  see  the  original  or  a  copy  of  either  of 
those  two  documents  before?  A.     No. 

Mr.  Diether:  Those  documents,  your  Honor,  are 
from  the  file  of  Mattoon  &  Company  which  they  have 
delivered  here  in  court. 

Q.  You  went  to  Wilmington  with  Mr.  Sweeney 
to  the  office  of  Matson  Navigation  Company  to  in- 
quire about  the  shipping  documents  on  this  wire, 
did  you  not  % 

Mr.  Bunn:    What  date? 

Mr.  Diether:  I  don't  know.  He  didn't  specify 
the  date. 

The  Witness:     Yes.  [781] 

Q.  (By  Mr.  Diether) :  Do  you  remember  now 
what  date  it  was  ? 

A.    I  don't  know  the  date.  It  was  after  August  24. 

Q.    Was  it  about  a  week? 
.    A.    After  August  24. 
f    Q.    How  long  after,  a  few  days  ? 

A.    A  few  days. 

Q.  Did  you  see  a  document  there  at  Matson 's 
office  in  connection  with  this  shipment? 

A.    Yes. 

The  Court :     That  is  the  shipment  on  the  Lookout. 

Mr.  Diether:    No,  the  shipment 

The  Witness :    White  Squall. 
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Mr.  Diether :     for  the  White  Squall.   That  is 

what  he  testified  about. 

Q.  Did  you  have  the  document  in  your  hands 
or A.    It  was  in  front  of  me. 

Q.  Did  you  have  any  other  documents  with  you 
at  that  time  ^ 

The  Court:  This  is  the  occasion  when  he  went 
to  Matson  Company  in  Wilmington  ? 

Mr.  Diether :     That  is  right. 

The  Witness :  Yes.  I  had  and  I  have  had — how 
do  you  say  thaf?  (Through  interpreter)  I  had  at 
that  moment  the  bill  of  freight.  [782] 

Q.     With  you?  A.     With  me. 

Q.  Did  you  compare  the  bill  of  freight  with  the 
document  that  you  saw  ? 

A.  I  remember  I  read  it.  I  compared  the  type- 
writing legend  written  on  that  bill  of  freight  with 
the  one  written  on  the  other  document  and  I  found 
no  difference. 

Mr.  Bunn :     Did  he  say  typewritten  ? 

The  Interpreter :     Yes,  typewritten. 

The    Witness:     From   my    recollection   now   the 

other  document (through  interpreter)  the  other 

document  that  I  saw  must  have  been  a  copy  of  the 

bill  of  lading.  [783] 

*     *     * 

The  Court :  Very  well.  The  record  will  show  that 
counsel  for  Matson  has  now  handed  Mr.  Diether, 
counsel,  for  the  bank,  the  original  bill  of  lading, 
LA-29. 

The  Clerk :     Do  vou  want  it  marked  C-N  ? 
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The  Court:     C-N. 

(The  document  referred  to  was  marked  De- 
fendants^ Exhibit  C-N  for  identification.) 

Mr.  Diether:  It  is  our  Item  12,  your  Honor,  on 
the  list. 

The  Court :     Very  well. 

Q.  (By  Mr.  Diether)  :  I  show  you  what  pur- 
ports to  be  the  original  bill  of  lading  of  Matson 
Navigation  Company,  No.  LA-29.  Was  that  the 
document  that  you  saw  in  Matson 's  office  in  Wil- 
mington ?  A.     I  suppose  no.  [784] 

*     *     * 

The  Court:  You  have  handed  the  clerk  some 
other  documents  ? 

Mr.  Diether:  I  have  handed  the  clerk  another 
copy  of  a  bill  of  lading  No.  29  which  was  exhibited 
to — I  don't  know  whether  it  was  exhibited  to  this 
witness,  but  it  was  used  at  the  time  of  the  taking  of 
the  depositions.  I  think  it  was  exhibited  to  Mr. 
Moran. 

Mr.  Laven:  This  was  marked  at  the  time  of  the 
taking  of  the  deposition  and  it  was  produced  from 
the  files  of  the  government  which  was  turned  over 
to  it  by  Matson  Navigation  Company.  It  was  shown 
at  the  time  the  deposition  was  taken  and  so  marked. 

Mr.  Diether :     As  a  true  copy  of  the  bill  of  lading. 

The  Court:  Whatever  it  is,  it  will  be  marked 
C-0.  That  is  a  copy  of  a  bill  of  lading. 
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(The  document  referred  to  was  marked  De- 
fendants' Exhibit  C-0  for  identification.) 
*     *     * 

The  Court:  Are  you  offering  a  stipulation  that 
the  original  of  this  document,  and  that  it  is  a  true 
carbon  in  so  far  as  the  typing  goes,  or  what? 

Mr.  Laven:  We  will  have  to  compare  that,  your 
Honor. 

The  Court:     Here  is  the  original. 

(The   document  referred  to  was  passed  to 
counsel.)  [785] 

Mr.  John  Morrow:  It  certainly  doesn't  have  all 
of  the  writing  that  the  original  has. 

Mr.  Laven:  This  apparently  is  a  typed  copy,  an 
original  typed  copy. 

The  Court:  It  is  an  original.  Then  is  it  stipu- 
lated that  it  is  not  a  carbon  copy  of  the  original  *? 

Mr.  Laven:    Yes,  and  in  different  amounts  too. 

Mr.  Dasteel:  The  photostatic  copy  of  that  would 
show  the  change.  I  think  the  court  ought  to  see  this. 

Mr.  Diether:  Now  may  we  also  have  marked  at 
the  same  time 

Mr.  Bunn:     Wait  a  minute. 

Mr.  Diether :  We  will  have  it  marked  first.  There 
is  another  copy  of  a  bill  of  lading,  LA-29,  which  is 
attached  to  Matson's  answer  and  it  is  Exhibit  B. 

Now  can  you  produce  the  original  of  that,  Mr. 
Morrow  ? 

The  Court:  You  mean  the  one  from  which  that 
photostat  was  made  ? 
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Mr.  Diether :     That  is  right. 

Mr.  John  Morrow :  No,  I  believe  Mr.  Laven  may- 
have  had  that  at  the  time  he  represented  Matson. 
I  don't  know  where  it  is. 

Mr.  Diether :     This  answer  is  signed  by  your  firm. 

Mr.  John  Morrow:  I  don't  know  where  the 
photostat  came  from.  The  answer  was  prepared  by 
Mr.  Aldwell  in  San  Francisco.  [786] 

The  Court:  Do  you  want  that  one  attached  to 
Matson 's  answer  marked  C-P  for  identification? 

Mr.  Diether :     Yes. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  C-P  for  identification.) 

The  Court:  They  are  all  marked  for  identifica- 
tion. [787] 

*     *     * 

The  Court:  I  will  reframe  the  stipulation  on 
C-0 :  that  it  is  a  purported  copy  of  the  original  bill 
of  lading,  which  is  not  a  true  and  accurate  copy,  but 
that  it  was  furnished  by  the  United  States  Attorney 
who  received  it  from  Matson. 

Mr.  Bunn:     I  will  stipulate  that  far. 

Mr.  Diether :     So  will  I. 

The  Court:    All  right. 

Mr.  Laven :     Speaking  of  the  form  only  still. 

The  Court :     Now,  as  to  C-P. 

Mr.  Diether:  As  to  C-P  Matson  alleges  in  its 
sixth  defense  the  bill  of  lading  actually  issued  is  the 
form  described  in  said  complaint,  and  said  bill  of 
lading  is  annexed  hereto  as  Exhibit  B,  and  that  is 
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the  one  that  has  been  marked  C-P.  So  they  allege 
it  is  a  true  copy  of  the  original,  as  I  understand  it. 
In  other  words,  it  is  a  carbon  copy. 

Well,  thev  do  not  bear  the  same  form  numbers. 

*       4e       4fr 

The  Court:  I  don't  know  what  counsel's  point 
in  there  is.  The  original  bill  of  lading  is  here.  If 
any  one  of  these  copies  were  given  to  anybody  in 
the  course  of  this  litigation,  and  were  acted  upon 
as  being  a  true  copy  of  the  bill  of  lading,  that  is 
one  thing.  But  these  copies  that  [791]  we  are  talk- 
ing about  here  now — I  don't  know  what  Moran 
said  in  his  deposition,  but  that  copy  there,  how 
could  anybody  be  prejudiced  by  it? 

*     *     * 

The  Court :  Unless  the  evidence  shows  that  some- 
body received  a  copy  which  was  not  a  true  copy 
and  acted  upon  it. 

Mr.  Hubert  Morrow:    Yes,  sir. 

The  Court:  But  the  evidence  doesn't  show  that 
yet. 

Mr.  Diether:  Can  we  have  the  same  stipulation, 
then,  with  regard  to  C-P  that  we  did  with  regard 
toC-0? 

«         -K-         « 

The  Court:  It  purports  to  be  a  copy,  but  that 
it  is  not  an  accurate  copy. 

Mr.  Bunn:  The  trouble  is  these  documents  are 
not  the  same. 

The  Court:     I  am  just  saying  and  formulating 
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the  stipulation:  that  it  was  attached  to  the  answer 
and  was  referred  to  counsel  who  prepared  the  an- 
swer as  being  a  true  copy  at  the  time  they  attached 
it  to  the  answer.  [792] 

Mr.  Diether:    Very  well. 

Mr.  Bunn:     I  will  so  stipulate. 

The  Court :  That  is  Exhibit  B  to  defendant  Mat- 
son  ^s  answer. 

*  *       ^e- 

The  Court:  Counsel,  I  think  in  fairness  to  him 
you  had  better  show  the  witness  the  different  forms. 

*  *     * 

The  Court:  Now,  you  have  before  you  Exhibit 
D-A,  C-N,  C-0  and  C-P? 

Mr.  Diether :     Eight. 

The  Court:  And  your  question  is  if  he  can  tell 
from  examining  those  documents  whether  or  not 
any  of  them  are  copies  [793]  of  the  documents 
which  he  saw  as  a  bill  of  lading  in  Wilmington 
on  August  24th,  or  the  document  itself. 

Mr.  Bunn:    Do  you  understand? 

The  Witness:    Yes. 

Mr.  Hubert  Morrow:  May  I  be  sure  of  the 
record?  You  are  showing  the  witness  Exhibit  D-A? 

The  Court:    Dulien's  A. 

Mr.  Hubert  Morrow:    Is  that  for  identification? 

The  Court:    That  is  for  identification,  yes. 

Mr.  Hubert  Morrow:  And  C-0  for  identifica- 
tion? 

The  Court:  C-N,  for  identification;  C-0,  for 
identification;  and  C-P,  for  identification. 
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Mr.  Hubert  Morrow:  They  are  all  for  identifi- 
cation'? 

The  Court:     All  for  identification. 

Mr.  Hubert  Morrow:     Thank  you,  sir. 

The  Witness  (Through  Interpreter)  :  I  remem- 
ber having  seen  in  Wilmington  a  document  similar 
or  exactly  as  that  in  front  of  me,  which  had  in  its 
body  a  typewritten  description  exactly  as  the  one 
expressed  in  the  bill  of  freight. 

The  Court:  All  right.  Now,  let's  give  him  the 
bill  of  freight,  then.  That  is  Plaintiff's  Exhibit 
No.  7. 

(The  document  was  handed  to  the  witness.) 

The  Witness:  In  other  words,  my  comparison, 
it  was  made 

Mr.  Bunn:    *' Comparison" —  is  that  the  word? 

The  Court :  You  still  have  to  talk  to  Mr.  Morrow 
over  [794]  there  (indicating),  although  these  fel- 
lows are  right  at  your  elbow. 

The  Witness:  My  comparison,  it  was  re- 
garded  

Mr.  Bunn:     Louder. 

The  Witness:     the  description  of  the  goods, 

and  my  principal  point  was  to  look  for  some  ex- 
ception in  the  body.  (Through  Interpreter)  :  I  was 
looking  for  a  remark  in  the  document  regarding  the 
condition  of  the  merchandise,  and  I  didn't  find  it. 

The  Court:     An  exception,  he  says. 

The  Interpreter:     An  exception. 

The  Witness:    Remarks. 
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The  Court:     Yes. 

Q.  (By  Mr.  Diether)  :  Can  you  identify  any 
one  of  these  as  being  the  documents  you  saw  in 
Wilmington  or  a  copy  of  any  of  the  documents  you 
saw  in  Wilmington? 

A.  (Through  Interpreter) :  My  recollection  is 
that  the  document  I  saw  in  Wilmington  was  type- 
written all  in  capitals. 

Q.    All  of  these  documents  are  in  capitals  ? 

A.    No. 

Q.    That  eliminates  D-A,  then? 

A.  (Through  Interpreter)  :  I  think  to  have  con- 
cluded that  the  document  I  saw  in  Wilmington  had 
the  same  number  of  rolls,  the  same  description,  the 
same  number  of  pounds,  and  possibly  the  same 
amount  of  freight.  And,  obviously,  I  observed  at 
that  time  that — I  could  have  observed  at  that  [795] 
time  that  the  document  shown  to  me  was  a  larger 
piece  of  paper  than  the  bill  of  freight. 

Q.  Did  you  notice  that  the  document  that  you 
observed  in  Wilmington  showed  that  Dulien  Steel 
Products  Company  of  California  was  the  consignee  ? 

A.  (Through  Interpreter) :  I  didn't  become 
aware  of  that. 

Q.  But  you  are  sure  that  it  was  a  bill  of  lading 
that  you  saw  ? 

Mr.  Bunn :    An  original  bill  of  lading  ? 

Mr.  Diether :    Or  a  copy. 

The  Witness:  (Through  Interpreter):  A  con- 
versation took  place  mainly  between  Mr.  Sweeney 
and  the  Matson  man,  and  it  is  possible  that  it  was 
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a  bill  of  lading.  (In  English)  I  say  I  remember  I 
asked  for  the  original  to  the  man  of  Matson,  and 
he  told  me  that  he  can't  show,  because  maybe  it  is 
in  the  cashier's  hands,  which  cashier  it  was  out  of 
the  office  at  that  time,  and  I  asked  him  for  that 
document.  (Through  Interpreter)  It  was  repro- 
duced, you  say?  It  was  issued —  (In  English) 
issued.  (Through  Interpreter)  That  a  document 
was  issued  without  any  exception  as  to  the  quality 
of  the  merchandise  was  damaged,  and  he  told  me 
that  it  was  possible  that  Dulien  had  given  a  guaran- 
tee to  Matson  in  Honolulu.  [796] 

Q.  Did  you  ever  inquire  from  the  cashier  of 
Matson  whether  or  not  they  secured  a  bill  of  lading  ? 

Mr.  John  Morrow :  Just  a  minute.  Matson  moves 
to  strike  any  reference  to  Matson  having — the  ship- 
per having  possibly  given  a  guarantee  to  Matson, 
as  not  responsive  and  a  conclusion. 

Mr.  Dasteel :    I  join  in  that. 

Mr.  Bunn:  The  conversation  is  the  thing  in 
issue  apparently  under  the  question,  and  he  has 
told  the  whole  conversation  as  he  remembers  it. 

The   Court:     I   think   that  is   right.   It  was   in 

Matson 's   office   in   the   presence   of   one   of   their 

agents.  [797] 

*     *     * 

The  Court:  I  overruled  the  objections  before  and 
held  that  Mr.  Bunn  had  established  a  foundation, 
and  the  testimony  was  that  the  man  went  and 
got  the  documents.  Now  I  do  not  think  an  inter- 
loper would  go  and  get  any  documents  and  say, 


vs.  J.  B.  Londono,  etc.  761 

(Testimony  of  J.  B.  Londono.) 

well,  I  cannot  get  this  because  the  cashier  is  not 

here,  [798]  etc. 

The  motion  to  strike  is  denied. 

Q.  (By  Mr.  Diether)  :  Did  you  ever  inquire 
from  the  cashier  of  Matson  whether  he  secured  the 
original  bill  of  lading?  A.    No. 

Q.     Or  whether  he  had  it  in  his  possession? 

A.  No,  because  at  the  same  time  the  man  of 
Matson  in  Wilmington  told  us  that  the  cashier  was 
out,   was  not   available. 

Q.  But  you  didn't  go  back  and  inquire  again 
from  the  cashier?  A.     No. 

Q.  Whether  he  had  received  the  original  bill  of 
lading  ?  A.     No. 

Q.  After  you  went  to  the  bank  on  August  24, 
who  did  you  first  talk  to? 

Mr.  Bunn:  After  he  went  to  the  bank?  You 
mean  in  the  bank  ? 

Mr.  Diether:  He  said  he  went  to  the  bank  on 
August  24  with,  I  think,  Mr.  Bunn. 

The  Witness:    Yes. 
I     Q.     (By  Mr.  Diether) :     Who  did  you  first  talk 

to  that  day?  A.    I  saw  Mr.  Moran.  [799] 

||-  Q.     And  you  had  a  conversation  with  him? 
B   A.    Yes.  I  handed  to  him  the  document  I  called 
'at  that  time  the  bill  of  freight  and  asked  him  if 
he  got  another  document  from  Dulien  in  order  to 
pay  the  credit. 

He  take  the  document,  bill  of  freight,  he  look 
;  and  he  said,  ^^I  paid  against  another  document,  a 
larger  piece  of  paper." 
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Q.  And  did  Mr.  Moran  at  that  time  telephone 
anyone  in  your  presence? 

A.    Not  that  I  remember. 

Q.  Did  he  at  any  time  tell  you  during  that  same 
conversation  on  that  day  that  he  had  called  Dulien 
in  connection  with  the  matter?  A.    No. 

Q.  Didn't  he  tell  you  that  he  had  called  Mr. 
Stanley  about  whether  or  not  he  delivered  to  the 
bank  a  bill  of  lading  on  the  morning  of  July  29  ? 

A.    No. 

Q.    You  don't  remember  any  such  statement? 

A.    No. 

Q.  Did  you  call  Mr.  Moran  on  the  telephone 
a  few  days  later  after  you  had  been  to  Wilmington  ? 

A.    Not  that  I  recall. 

Q.  Did  you  ever  tell  Mr.  Moran  about  your 
being  to  Wilmington  and  the  document  that  you 
saw  there  in  Matson's  [800]  office? 

A.    Not  that  I  recall  now. 

Q.  In  connection  with  the  first  shipment  that 
you  made  on  the  Mormacreed  of  112-%  tons,  you 
stated  that  you  paid  to  the  bank  $3050.  Was  it  the 
same  time  that  you  paid  that  sum  of  money  to  the 
bank  that  the  bank  agreed  to  permit  you  to  ship 
the  wire  upon  payment  of  $27  per  ton? 

A.     It  is  too  long  a  question.  Will  you  read  it? 

(The  question  referred  to  was  read  by  the 
■        reporter  as  follows:   '^Q.   In   connection   with 
the  first  shipment  that  you  made  on  the  Mor- 
macreed of  112-%  tons,  you  stated  that  you 
paid  to  the  bank  $3050.  Was  it  the  same  time 
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that  you  paid  that  sum  of  money  to  the  bank 
that  the  bank  agreed  to  permit  you  to  ship  the 
wire  upon  payment  of  $27  per  ton?") 

Mr.  Diether:  That  is,  payment  on  account  of 
your  note. 

The  Witness  (Through  Interpreter)  :  Yes,  and 
the  amount  speaks  for  itself.  That  is,  that  I  paid 
the  bank  $3050  for  112  tons.  That  means  $27  per 
ton. 

Q.  (By  Mr.  Diether) :  Did  you  go  to  the  bank 
again  and  ask  permission  to  ship  the  wire  without 
payment  of  any  further  payment  on  account  of 
your  note? 

A.     I  asked  to  the  bank  through  Mr.  Bunn. 

Q.  Did  you  have  any  conversation  with  any  of- 
ficer of  [801]  the  bank? 

The  Court:    About  what? 

Mr.  Diether:  About  permitting  him  to  ship  any 
additional  wire  to  South  America  without  further 
payment  of  account  of  the  note. 

The  Witness:  I  don't  remember.  I  remember 
well  that  I  had  the  permission  through  Mr.  Bunn. 
I  don't  remember  if  in  one  of  that  conversation 
I  was  present,  but  the  fact  is  I  had  permission  from 
the  bank  to  ship  the  wire. 

Q.  Didn't  you  tell  the  bank  that  you  expected  a 
letter  of  credit  in  a  few  days  and  that  you  would 
be  able  to  pay  off  the  balance  of  the  loan? 

The  Court:    When? 

Mr.  Diether:    At  the  time  that  he  went  to  the 
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bank  in  connection  with  the  securing  of  permission 
to  ship  the  additional  wire  to  South  America  with- 
out payment  on  accoimt  of  the  note. 

The  Witness:  No.  At  that  time  I  knew  that  I 
could  not  get  letter  of  credit  from  Colombia  for 
this  wire  because  I  knew  it  was  rusty.  I  knew  that 
I  could  not  produce  bills  of  lading  and — (through 
interpreter) — consequently  I  considered  it  dishon- 
est on  my  part  to  ask  for  letters  of  credit  under 
those  circumstances. 

Q.  But  you  had  no  such  conversation  with  any 
officer  of  the  bank  at  or  about  that  time  relative 
to  furnishing  for  [802]  delivery  to  the  bank  another 
letter  of  credit  to  pay  the  balance  due  on  your 
note? 

A.    At  that  particular  time,  I  don't  remember. 

Mr.  Diether:    Let  me  see  Plaintiff's  Exhibit  42. 

(The   document  referred  to   was  passed   to 
counsel.) 

Mr.  Bunn:     Is  that  your  document  or  mine? 

Mr.  Diether:     It  is  yours. 

Q.  I  show  you  Plaintiff's  Exhibit  42,  which  is 
the  agreement 

Mr.  Hubert  Morrow :     Item  42  ? 

Mr.  Diether:    Plaintiff's  Exhibit  42. 

The  Court:    It  is  a  contract  of  some  kind. 

Q.     (By    Mr.    Diether) :    between    Londono 

and  Gonzales  &  Blanco.  Did  you  see  that  document 
at  any  time  prior  to  its  being  executed  by  Mr. 
Bunn  for  or  on  your  behalf? 
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A.  (Through  Interpreter) :  This  contract  had 
my  approval. 

Q.  It  states  in  that  contract  that  there  is  about 
962  tons  of  wire  remaining  on  the  dock.  Did  you 
know  that  at  the  time  that  that  document  was 
signed?  A.    Yes. 

Q.    How  did  you  know  that? 

Mr.  Bunn:  Do  you  mean  did  he  know  it  was 
in  there  ? 

Mr.  Diether:  How  did  he  know  there  was  962 
tons  on  the  [803]  dock. 

The  Witness  (Through  Interpreter)  :  It  was  a 
conclusion  which  we  arrived,  taking  into  consider- 
ation there  was  a  shipment  that  had  been  made. 
And  we  used  very  clearly  the  word  ^*  approxi- 
mately." 

Q.  (By  Mr.  Diether)  ;  Then  you  didn't  actually 
know  by  physical  count  how  many  tons  there  were 
there?  A.    No,  impossible. 

Q.  Did  you  ever  reject  any  of  the  wire  that  you 
received  for  excessive  weathering  ? 

A.  I  refused  all  the  wire — (through  interpreter) 
— ^but  as  my  money  had  been  paid  I  obviously  had 
to  save  as  much  as  possible. 

Mr.  Diether:  May  that  answer  be  stricken  as 
not  responsive? 

The  Court :     It  is  responsive.  Motion  denied. 

Q.  (By  Mr.  Diether)  :  When  did  you  reject  all 
of  the  wire  ? 

Mr.  Bunn:    You  mean  on  what  date? 
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Mr.  Diether:     That  is  right. 

The  Witness:  On  July  31st  when  I  saw  the 
wire  in  Moore-McCormack  Line.  I  told  Mr.  Sweeney, 
'^ Don't  ship  that  wire  to  South  America."  [804] 

Q.     (By  Mr.  Diether)  :    Who  did  you  tell  that  to  ? 

A.  I  told  him,  ''Don't  ship  the  wire  to  South 
America."  But  later  in  the  afternoon,  during  the 
night  maybe.  I  was  thinking  that  my  money  it 
was  paid,  that  I  didn't  know  who  was  going  to  take 
the  responsibility,  who  was  going  to  protect  me, 
so  I  decided  to  save  as  much  as  possible. 

Q.    Then  what  did  you  do? 

The  Court:    You  mean  what  did  he  do  next? 

Mr.  Diether:     That  is  right. 

The  Court:  This  is  the  8th  day  of  hearing  what 
he  did. 

Q.  (By  Mr.  Diether) :  Did  you  notify  Dulien 
that  you  had  rejected  the  wire? 

A.  I  wrote  Dulien  a  letter,  August  1st,  and  I 
say  to  him 

Mr.  Bunn :    The  letter  speaks  for  itself. 

The  Court:    Yes.  [805] 

Q.  (By  Mr.  Diether)  :  Is  that  the  rejection  you 
are  referring  to? 

Mr.  Bunn:     I  object  to  the  question. 

Mr.  Diether:    Well,  strike  that. 

Q.  (By  Mr.  Diether) :  Did  you  ever  reject  any 
wire  that  you  received  and  so  notified  Dulien,  other; 
than  this  letter  of  August  the  1st? 

Mr.  Bunn :     You  mean  in  writing  or  verbally  ? 

Mr.  Diether:     In  writing  or  verbally. 
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The  Witness  (Through  Interpreter)  :  The  fact 
is  that  I  didn't  want  to  entirely  accept  any  wire, 
but  I  was  forced  by  the  circumstances,  and  I  didn't 
write  any  letters  about  it. 

Mr.  Diether :  I  move  that  the  answer  be  stricken 
as  not  responsive.  I  asked  him  if  he  made  any  re- 
jections to  Dulien.  I  don't  think  it  is  responsive, 
your  Honor. 

The  Court:  I  think  it  is  responsive,  although 
not  wholly.  Did  you  make  any  other  statement  to 
Dulien  than  the  letter  of  August  1st? 

The  Witness:  I  accepted  the  letter  from  Dulien 
dated  August  7th,  and  on  those  circumstances 

The  Court:  You  testified  you  wrote  the  letter 
of  August  1st,  and  you  saw  him  August  5th. 

The  Witness:  I  wrote  one  letter  to  him.  Yes, 
your  Honor.  [806] 

The  Court:  And  you  had  the  conversation  of 
August  5th,  and  the  conversation  lasted  until  the 
7th. 

The  Witness:     Yes;  nothing  more  in  writing. 

Q.  (By  Mr.  Diether) :  After  you  received  the 
letter  of  August  7th,  you  went  ahead  and  on  the 
basis  of  that  letter  you  took  the  wire? 

Mr.  Bunn:  I  object  to  that  question.  He  didn't 
so  state. 

The  Witness:    No. 

Mr.  Bunn:  You  are  trying  to  make  him  speak 
conclusions. 

Mr.  Diether:    Why,  that  is  just  what  he  said. 
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Mr.  Bunn:  He  can  state  what  he  said  at  any 
time  and  what  he  wrote  at  any  time,  but  you  are 
now  asking  him  to  solve  a  legal  problem  which  is 
going  to  be  before  this  Court,  as  to  what  was  the 
legal  effect  of  the  conversations  and  the  letter,  and 
I  think  it  is  improper  for  that  reason. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Diether) :  After  you  received  the 
letter  of  August  7th  from  Dulien,  you  continued 
to  take  wire,  didn't  you  (interpreted)  '^. 

The  Court :     Is  there  any  doubt  about  that  ? 

The  Witness:  That  is  my  answer.  (Through  in- 
terpreter) :  The  facts  are  that  I  was  trying  to  prove 
over  and  over  again  what  it  was. 

Mr.  Hubert  Morrow:  That  is  just  argument, 
isn't  it?  [807] 

The  Court :     That  is  all  it  is. 

Mr.  Hubert  Morrow :    Based  on  those  facts. 

The  Court:  It  is  argument.  There  is  no  use  in 
going  over  it  over,  over  and  over  again,  in  an  effort 
to  try  to  get  the  precise  w^ords  in  the  witness'  mouth 
that  you  want. 

The  Witness:  Why  are  we  here?  Because  of 
the  facts. 

Q.  (By  Mr.  Diether) :  Did  you  ever  attempt 
to  renegotiate  the  price  of  the  wire  from  Dulien 
after  you  got  the  letter  of  August  7th  ? 

Mr.  Bunn:  I  object  to  the  question  as  calling 
for  a  conclusion. 

The  Court:     Objection  sustained. 

Q.     (By  Mr.  Diether)  :     Did  you  have  any  dis- 
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cussion  with   any  representative   of   Dulien   after 
August  7th  relative  to  renegotiating  the  price  of 
the  wire*? 

A.  After  August  7th  Mr.  Dulien  told  Mr.  Een- 
don  in  my  presence  that  no  negotiation  because 
Gonzalez  had  taken  the  good  wire. 

Q.     (By  Mr.  Diether)  :    Anything  else*? 

A.    No. 

Q.  You  said  nothing  further  to  any  representa- 
tive of  Dulien  about  renegotiating  the  price  of  the 
wire? 

Mr.  Bunn:  He  says  they  told  him  there  was 
no  use  in  renegotiating. 

Mr.  Diether:     Anything  else?  [808] 

The  Court:  Counsel,  do  you  mean  to  ask  this 
witness  now  that  he  said  nothing  else  after  he  has 
testified  all  about  Mr.  Bunn,  and  the  letters,  and 
the  communications  to  the  bank,  and  to  Dulien, 
and  the  demands?  Let's  fix  some  time. 

Mr.  Diether:  He  has  stated  that  he  got  this 
letter  of  August  7th. 

The  Court:  All  right. 
p  Mr.  Diether :  And  he  has  stated  now  that  Dulien 
has  told  him  he  doesn't  want  to  renegotiate  because 
Gronzalez  &  Blanco  took  the  best  wire.  Now,  I  want 
to  know  if  he  had  any  other  conversation  with  any 
representative  of  Dulien  about  renegotiating  the 
price  of  the  wire,  other  than  he  has  told  us. 

The  Court:     Other  than  he  has  told  us? 

Mr.  Diether:    Yes. 

The  Court:     All  right. 
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The  Witness:    No,  not  that  I  remember. 

Q.  (By  Mr.  Diether)  :  Now,  when  did  you  first 
learn  that  you  were  short  81  tons  of  wire  ?  [809] 

*     *     * 

The  Witness  (Through  Interpreter) :  When  I 
was  in  Colombia,  Mr.  Bunn  informed  me  that  after 
removed  the  wire  for  Gonzalez  &  Blanco  was  a 
shortage.  Whatever  that  day  was,  I  don't  remem- 
ber. (In  English)  :  I  have  answered  that  three  times, 
I  think. 

Q.     (By  Mr.  Diether) :    Was  it  in  1947? 

A.     '46  or  '47. 

Q.  Now,  you  have  testified  about  certain  per- 
centages of  quality  of  wire  that  you  received.  Can 
you  tell  us 

Mr.  Bunn:     That  he  shipped. 

Mr.  Diether:  He  said  he  got,  as  I  remember, 
1,919  tons.  Now,  of  that  wire  you  received,  which 
is  1,919  tons,  how  many  [810]  tons  of  that  quantity 
was  equal  to  the  roll  of  black  wire  which  is  marked 
here  as  Plaintiff's  Exhibit  54,  for  identification? 

Mr.  Bunn:    If  you  know. 

The  Witness  (Through  Interpreter) :  This  is 
something  that  I  cannot  make  a  precise  estimate  on. 
I  have  already  testified  to  the  quantity  of  wire  that 
was  of  the  different  conditions. 

Q.  (By  Mr.  Diether) :  Can  you  tell  us  in  per- 
centage what  percentage  of  the  total  quantity  of 
wire  you  received  was  equal  to  the  roll  which  is 
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marked  Plaintiff's  Exhibit  54,  which  is  the  black 

roll? 

A.  (Through  Interpreter)  :  More  or  less,  it  is 
20  per  cent. 

Q.  What  percentage  did  you  receive  of  the  total 
quantity,  that  is  1,919  tons,  of  the  next  roll,  which 
is  Plaintiff's  Exhibit  53,  for  identification? 

A.  Excuse  me,  Mr.  Diether.  I  am  referring  at 
this  time  to  the  quantities  I  shipped. 

Q.  I  am  asking  you  of  the  whole  1,919  tons  that 
you  received,  what  quantity  was  equal 

A.  No,  because  I  was  not  present  when  Gon- 
zalez moved  the  wire  from  the  dock. 

Q.    Didn't  you  see  it  on  the  dock? 
I     A.    I  saw  it  on  the  do<jk,  but — (through  inter- 
preter)   I  [811]   didn't  examine  roll  by  roll,   but 
I  saw  it  all  as  rusty. 

Q.  How  could  you  make  an  estimate  of  the 
quantities  of  the  different  kinds  of  wire  that  you 
shipped,  and  you  can't  make  an  estimate  of  the 
percentage  of  the  total  quantity  that  you  received? 

Mr.  Bunn:  I  think  that  is  argumentative.  I  ob- 
ject to  it  upon  that  ground. 

Mr.  Diether :  Why  is  it  he  could  do  it  in  one  case 
and  why  can't  he  do  it  in  another? 

Q.  (By  Mr.  Diether)  :  How  did  you  arrive  at 
it  in  one  case? 

The  Court:     Overruled. 

The  Witness  (Through  Interpreter) :  The  wire 
that  was  removed  from  Long  Beach  pier  to  the 
piers  of  Moore-McCormack  and  Grace — (In  Eng- 
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lish)  Grace  Line — (through  interpreter),  were  ex- 
amined by  me,  while  the  ones  that  was  left  was 
not  examined  as  closely.  And,  also,  because  in  Colom- 
bia I  was  informed  as  to  the  quality  of  the  wire 
received  there. 

Q.  (By  Mr.  Diether)  :  Do  you  base  your  per- 
centages which  you  gave  in  Court  the  other  day 
on  what  somebody  told  you  in  Colombia,  or  what 
you  actually  saw  yourself  ? 

A.    I  saw  myself.  [812] 

*     *     * 

Q.     (By  Mr.  Diether) :     Mr.  Londono,  I  call  your 
attention  to  page  223  of  your  deposition,  beginning 
at  line  16,  over  to  and  including  line  12  on  page  224. 
The  Court :     What  was  the  beginning  page  ? 
Mr.  Diether :     223,  your  Honor. 
The  Witness :     Line  ? 
Mr.  Diether:     Line  16. 
The  Witness  (Examining  deposition) :    Yes. 
Q.     (By  Mr.  Diether)  :     Did  you  testify  at  the 
time  your  deposition  was  taken  as  follows : 

^'Q.     Mr.    Londono,    did   you    ever    exercise 

your  right  under  this  contract  dated  July  12, 

1946,  and  reject  300  tons  of  barbed  wire? 

!  ^^A.     I  did  not  have  the  opportunity  to  ex- 

1^       ercise  that  right  because  in   accordance  with 

'        information   [814]   received   from  Gonzalez   & 

Blanco,  Dulien  removed  what  they  think  to  be 

300  tons  before  Gonzalez  finished  taking  the 

wire  that  they  purchased  from  me. 
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^'Q.  Do  you  recall  on  what  date  Dulien  took 
this  300  tons  of  wire  that  you  refer  to "? 

^^A.    No. 

^^Q.  Was  it  before  Gonzalez  &  Blanco  started 
to  take  their  wire "? 

^*A.  No,  it  was  during  the  time  that  Gon- 
zalez was  moving  their  wire. 

^*Q.  Then  as  I  understand  it,  you  never  have 
notified  the  Dulien  Steel  Company  that  you 
were  rejecting  300  tons  of  this  wire  that  you 
did  receive  which  amounted  to  around  1919 
tons? 

'^A.  No.  During  my  visit  to  the  Dulien 
office  with  Mr.  Bunn  on  September  4  I  notified 
Dulien  that  I  reject  all  of  the  wire.'' 

Did  you  so  testify  at  the  time  your  deposition 
was  taken  ? 

A.    Yes.  And  I  don't  change  that  testimony. 

Q.  Is  that  testimony  that  I  have  just  read  to  you 
from  your  deposition,  is  that  the  truth  ? 

The  Court:  He  said,  ^^I  don't  change  that  testi- 
mony." 

The  Witness :     Yes. 

Mr.  Diether :     Thank  you.  [815] 

Q.  How  many  rolls  of  wire  did  you  receive  in 
this  1919  tons'?  A.    I  don't  know  by  rolls. 

Mr.  Diether:    What  was  that? 

Mr.  Bimn :    He  said, ' '  I  don 't  know  by  rolls. ' ' 

The  Court:  He  answered,  "^'I  don't  know  by 
rolls." 
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Q.  (By  Mr.  Diether) :  Did  you  receive  any 
28-pound  rolls?  A.    Yes. 

Q.     How  many? 

Mr.  Bunn :     If  you  know. 

The  Witness :     I  don't  know  how  many. 

Q.  (By  Mr.  Diether)  :  Were  they  all  galvanized 
wire?  A.     A  few  galvanized  and  a  few  black. 

Q.     They  were  both  black  and  galvanized? 

A.  I  have  the  report  from  Cartagena  about  that 
particular  load  when  we  shipped  the  small  coils. 
Would  you  like  to  hear  that  report  ? 

Mr.  Diether:  Would  you  read  the  answer,  Mr. 
Eeporter  ? 

(The  answer  referred  to  was  read  by  the 
reporter  as  follows:  **A.  I  have  the  report 
from  Cartagena  about  that  particular  load  when 
we  shipped  the  small  coils.  Would  you  like  to 
hear  that  report?'' [816] 

Q.  (By  Mr.  Diether) :  You  don't  know  how 
many  rolls,  how  many  28-pound  rolls  of  wire  you 
received  in  that  1919  tons? 

The  Court:  He  just  got  through  saying  he  did 
not.  [817] 

Q.  (By  Mr.  Diether) :  After  you  shipped  the 
1,051  tons  to  South  America,  when  did  you  instruct 
Mr.  Mattoon,  or  Mr.  Sweeney,  not  to  ship  any  more 
wire  to  South  America  ? 

Mr.  Bunn:  I  object  to  the  question.  It  assumes 
a  fact  not  in  evidence.  He  has  not  so  testified. 

The  Court:     Objection  sustained. 

Q.     (By  Mr.   Diether)  :     Did   you   ever  at   any 
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time  instruct  Mr.  Sweeney  not  to  ship  any  wire  to 

South  America? 

Mr.  Bunn :     At  any  time  at  all  ? 

Mr.  Diether:  Well,  after  he  had  begun  shipping 
wire  to  South  America. 

The  Court:    You  mean,  not  to  ship  any  wire  at 

ain 

Mr.  Diether:  No.  I  think  the  witness  has  testi- 
fied that  he  shipped  1,051  tons.  The  instructions 
he  gave  to  the  bank  were  to  ship  2,000  tons  of  wire 
to  South  America. 

The  Court:  He  has  also  testified  that  he  told 
Mr.  Sweeney  not  to  segregate  or  ship  the  last 
rusty  wire. 

Q.  (By  Mr.  Diether) :  Now,  I  want  to  know 
when  he  told  Mr.  Sweeney  not  to  continue  to  ship 
the  wire,  after  the  1,051  tons  were  shipped. 

A.  After  the  shipment  of  500  tons  to  Buena- 
ventura, it  was —  (through  Interpreter)  it  was 
moved —  (in  English)  from  Pier  1-A,  Long  Beach, 
to  Grace  pier. 

Q.    Was  that  in  September? 

A.  It  was  about  September,  Mr.  Diether.  [818] 
I    Q.    About  September  1st? 

Mr.  Bunn:     Do  you  know  exactly? 

The  Witness :     No.  It  was 

Q.     (By  Mr.  Diether)  :     Sometime  in  September? 

A.  Sometimes  in  September,  or  October,  or  No- 
vember. 

Q.  I  desire  to  show  the  witness  items  Nos.  41, 
44  and  45  on  Defendant  bank's  list,   and  which 
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have  been  marked  by  the  clerk  as  Exhibits  C-Q, 
C-R  and  C-S,  for  identification.  I  have  shown  them 
to  all  counsel. 

(The  documents  referred  to  were  marked 
Defendants'  Exhibits  C-Q,  C-R,  and  C-S,  for 
identification.) 

Q.  (By  Mr.  Diether)  (Continuing) :  I  show 
you  a  letter  from  Indies  Terminal  Company  to 
Mattoon  &  Company,  dated  January  29,  1947,  which 
is  Defendants'  Exhibit  C-Q,  for  identification.  Have 
you  ever  seen  that  letter  before  *?  A.     No. 

Q.  Did  Mr.  Sweeney  ever  discuss  with  you  the 
wire  which  is  therein  referred  to 

Mr.  Bunn:     I  object  to  that. 

Q.     (By  Mr.  Diether)  :     which  is  610  rolls 

Mr.  Bunn:  I  object  to  that  question  as  incom- 
petent, irrelevant  and  immaterial.  It  ties  the  ques 
tion  into  a  document  which  the  man  says  he  has 
never  seen  before.  Now,  he  must  eliminate  his 
language  in  the  question  from  that  paper.  [819] 

Mr.  Diether:  Yes,  I  have.  I  asked  him  if  Mr. 
Sweeney  had  ever  discussed  with  him  the  610  rolls  ■ 

Mr.  Bunn:     Mentioned  in  that  letter,  you  say? 

Mr.   Diether:     Well,  located  on  the   Moore-Mc 
Cormack  dock  on  or  about  January  of  1947. 

The  Witness :  I  testified  yesterday  that  in  April. 
1947,  Mr.  Sweeney  of  Mattoon  &  Company  told 
me  that  some  barbed  wire,  it  was  at  Moore-Mc 
Cormack  dock;  that  I  went  to  Moore-McCormacfc 
dock,  that  I  identified  like  my  wire,   and   I   did 
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ship  it  to  Colombia  in  order  to  avoid  the —  (through 
interpreter)  demurrage —  (in  English)  and  the 
exact  quantity  was  477  rolls  of  rusty  wire. 

Q.  (By  Mr.  Diether)  :  Did  you  ever  tell  Mr. 
Sweeney  you  wanted  to  abondon  that  wire  (inter- 
preted) ? 

A.  (Through  Interpreter)  :  I  didn't  tell  him.  I 
actually  abandoned  the  wire. 

Q.  I  show  you  Defendants'  Exhibit  C-S  for 
identification.  Have  you  ever  seen  the  original  of 
that  letter  or  the  copy  which  I  am  now  showing 
you?  A.     No. 

Q.  I  show  you  Defendants'  Exhibit  C-R,  for 
identification,  which  purports  to  be  a  letter  from 
Mattoon  &  Company  to  Indies  Terminal  Company, 
dated  April  24,  1947.  Did  you  ever  see  the  original 
or  a  carbon  copy  of  that  letter? 

A.     No,  I  haven't  seen  the  letter.  [820] 

Q.     Did  you  sell  that  wire  that  you  shipped  to 
South  America  in  April  of  1947  with  the  charges 
paid,  or  did  you  put  it  free  on  board  here  in  Los 
Angeles,  or  did  you  sell  it  in  South  America? 
I    Mr.  Bunn :     F.O.B.  in  South  America  ? 
I    Mr.  Diether:     F.O.B.  in  South  America. 

The  Witness:  I  sold  the  wire  after  the  wire 
arrived,  after  duty  payments  and  all  expense  pay- 
ments. 

Q.     (By  Mr.  Diether)  :     Well,  how  much  net  did 
you  receive  per  ton  for  that  wire? 
I      A.    I  received  five  pesos,  five  Colombian  pesos 
per  coil. 
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Q.  How  much  net  did  you  receive  for  it,  then, 
in  American  money  ? 

A.     The  equivalent,  you  say? 

The  Court:  How  many  coils?  You  have  said 
five  pesos  per  coil  ? 

The  Witness :    Yes,  your  Honor. 

The  Court:  Do  you  remember  how  many  coils 
there  were  ? 

The  Witness:     477. 

Q.  (By  Mr.  Diether) :  Were  those  100-pound 
coils?  A.     100-pound  coils. 

The  Court:  What  was  the  rate  of  exchange  at 
that  time  ? 

The  Witness :     About  1.96,  your  Honor. 

The  Court:  That  is  about  1.96  Colombian  pesos 
to  one  [821]  American  dollar? 

The  Witness :     1.96  per  American  dollar. 

Mr.  Bunn:     That  is  1.96. 
.   The  Court:     Yes. 

Mr.  Bunn:  Is  not  the  actual  figure  reported  in 
the  answers  to  the  interrogatories? 

The  Witness:  My  calculation  was  made  at  the 
time  of  the  deposition.  I  said  about  $7.50  per  ton 
net.  That  means  after  I  paid  the  freight  here,  the 
dock  charges  in  Colombia,  the  duty.  The  duty  was 
reduced  by  the  customs  70  per  cent,  because  the 
wire  was  rusty. 

Q.  (By  Mr.  Diether)  :  In  other  words,  you  got 
$7.50  per  ton  net  here  in  Los  Angeles  ? 

A.     No,  net  in  Colombia. 

Q.     Net  here  in  Los  Angeles?  [822] 
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*     *     * 


Cross-Examination 
By  Mr.  John  Morrow : 

Q.  Mr.  Londono,  I  show  you  Exhibit  7,  the 
original  freight  bill.  As  I  understood  your  testi- 
mony, you  stated  that  you  discovered  Exhibit  7, 
that  is,  the  freight  bill,  was  not  a  bill  of  lading 
about  August  24,  1946,  when  you  talked  to  Mr. 
Koppel?  A.    August  23. 

Mr.  Diether:     August  23rd,  the  witness  said. 

Q.  (By  Mr.  John  Morrow)  :  August  23rd.  Ex- 
cuse me.  A.    Yes. 

Q.     Then  on  the  next  day,  August  24,  you  talked 
to  Mr.  Sweeney  about  that  dociunent? 
I    A.    Yes. 

Q.  And  you  told  Mr.  Sweeney  what  Mr.  Koppel 
had  told  you?  A.    I  think  so. 

Q.  And  at  that  time  you  asked  Mr.  Sweeney 
if  he  had  ever  received  any  other  document  from 
the  bank?  A.    Yes. 

Q.  And  as  I  understand  it,  Mr.  Sweeney  then 
stated  to  [823]  you  that  the  freight  bill  was  the 
only  document  which  he  had  ever  received,  or  which 
had  ever  been  delivered  to  him  by  the  bank  ? 

Mr.  Diether :    Just  a  moment,  your  Honor  please. 
I  would  like  to  object  to  that  as  being  hearsay  testi- 
mony so  far  as  the  bank  is  concerned. 
I     The   Court:    You   can   reserve   your   motion   to 
i  strike  it.  Motion  denied. 
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Mr.  Diether:  May  all  this  testimony  be  subject 
to  the  same  objection? 

The  Court:  It  is  subject  to  your  objection  and 
subject  to  your  motion. 

Mr.  Dasteel :     Same  objection. 

The  Witness:    Will  you  read  the  question? 

(The  question  referred  to  was  read  by  the 
Eeporter  as  follows:  ^^Q.  And  as  I  under- 
stand it,  Mr.  Sweeney  then  stated  to  you  that 
the  freight  bill  was  the  only  document  which 
he  had  ever  received,  or  which  had  ever  been 
delivered  to  him  by  the  bank?'' 

The  Witness:     Yes. 

Q.  By  Mr.  John  Morrow)  :  You  and  Mr.  Bunn 
went  to  the  bank  on  August  24,  1946  ? 

A.    Yes.  [824] 

Q.  And  had  a  conference  with  various  officers 
of  the  bank,  did  you  not?  A.    Yes. 

Q.  The  officers  present  at  that  conference  in- 
cluded the  president,  Mr.  Ivey? 

A.     I  think  so. 

Q.    Mr.  Fosvett  and  Mr.  Emshoff  ? 

A.    I  am  sure  about  Mr.  Fosvett  and  Mr.  Emshoff. 

Q.    Mr.  Bunn  and  yourself? 

A.    And  Mr.  0 'Neil. 

Q.  And  Mr.  O'Neil,  representing  the  bank  at 
that  time?  A.    Yes. 

Q.  You  had  seen  Mr.  Moran  in  the  bank  that 
same  day  before  you  had  the  conference  with  the 
bank  officers? 
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A.  Yes.  The  first  person  I  saw  in  the  bank  that 
day  was  Mr.  Moran  in  the  foreign  department  be- 
fore the  conference  with  the  other  officers  of  the 
bank. 

Q.  And  at  the  conference  with  the  bank  officers 
on  that  day  Mr.  Biinn  stated  in  your  presence,  did 
he,  to  the  officers  of  the  bank  that  the  bank  had 
paid  Dulien  against  the  freight  bill  instead  of  a 
bill  of  lading?  A.    Yes. 

Q.  And  Mr.  Fosvett  answered  that  he  knew 
nothing  about  it  because  he  was  not  in  charge  of 
the  foreign  department?  A.    Yes.  [825] 

Q.  And  Mr.  Fosvett  also  stated  to  you  and  Mr. 
Bunn  at  that  time  that  he  would  telephone  Mr. 
Schroeder  in  Oregon  where  he  was  on  his  vacation? 

A.    Yes,  that  he  will  try  to  reach  Mr.  Schroeder. 

*  *     * 

Q.  After  that  conference  on  August  24th  with 
the  officers  at  the  bank  and  before  you  filed  this 
action,  which  I  believe  was  in  July,  1947,  did  Mr. 
Fosvett  or  anyone  else  in  the  bank  or  connected 
with  the  bank  ever  state  to  you  that  the  bank  had 
not  paid  Dulien  against  the  freight  bill? 

A.    Not  that  I  remember.  [826] 

*  *     * 

Q.    In  other  words,  you  do  not  recall  that  any 
such  statement  was  made,  is  that  what  you  mean  ? 
\    A.    No. 

Mr.  Bunn:  Sometimes  when  he  says  ^^no" — you 
asked  him  a  question  in  the  negative  and  he  an- 
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swered  in  the  negative.  You  had  better  be  sure  you 

understand  each  other. 

Q.  (By  Mr.  John  Morrow) :  To  clear  the  mat- 
ter up,  is  it  your  best  recollection  at  the  present 
time  that  no  such  statement  was  made  to  you  or 
any  similar  statement? 

The  Court:  Such  or  similar?  I  think  maybe  we 
had  better  be  a  little  more  literal  with  this  witness. 

*     *     * 

Q.  Do  you  recall  any  similar  statement  having 
been  made  to  you  by  Mr.  Fosvett  or  anyone  con- 
nected with  the  bank  ?  [827]  A.    No. 

Q.    At  any  time  after  August  24,  is  that  correct  ? 

A.    No. 

The  Court :  What  do  you  understand  by  '^similar 
statement"? 

The  Witness:     The  same  fact  in  different  words. 

The  Court:  If  the  bank  had  told  you  that  they 
had  paid  on  a  bill  of  lading,  would  you  consider 
that  a  similar  statement  to  the  one  that  they  had 
not  paid  on  a  bill  of  freight? 

The  Witness :     No,  your  Honor. 

The  Court:     That  is  a  similar  statement. 

Q.  (By  Mr.  John  Morrow)  :  I  will  ask  you  if 
at  any  time  after  the  conference  on  August  24, 
1946,  did  Mr.  Fosvett  or  any  other  officer  or  person 
connected  with  the  bank  state  to  you  that  the  bank 
had  paid  on  the  freight  bill?  [828] 
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The  Court:  Paid  Dulien  on  a  bill  of  lading,  is 
that  what  you  mean? 

Mr.  John  Morrow:  Paid  Dulien  on  a  bill  of 
lading. 

The  Witness:     No. 

Q.  (By  Mr.  John  Morrow) :  Or  make  any 
statement  in  substance  or  in  effect  similar  or  the 
same? 

Mr.  Diether:  That  is  just  asking  the  same  ques- 
tion. 

The  Court :  When  I  asked  the  witness  a  moment 
ago  if  he  considered  something  similar  he  said  he 
did  not,  so  I  think  you  had  better  be  more  literal, 
counsel. 

Q.  (By  Mr.  John  Morrow) :  Do  you  under- 
stand what  ^* substance"  means,  Mr.  Londono? 

A.     (Through  Interpreter)  :    Yes,  I  understand. 

The  Court:  Did  they  make  a  statement  like 
that  but  not  in  those  words? 

The  Witness :     No,  your  Honor. 

Q.  (By  Mr.  John  Morrow) :  About  August  29, 
1946,  in  the  afternoon,  you  met  Mr.  [829]  Moran  of 
the  bank  on  the  comer  of  Fourth  and  Spring  Streets, 
did  you  ?  A.    Yes. 

Q.  You  had  a  conversation  with  him,  as  I  imder- 
stand  it.  A.     Yes ;  long  conversation. 

Q.  And  you  told  him  that  you  had  many  troubles 
on  account  of  the  wire  and  that  you  could  not  sleep  ? 

A.    Yes. 
j     Q.    And  Mr.  Moran  stated  to  you  at  that  time 
that  he  also  could  not  sleep  because  he  had  made  a 
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mistake  in  the  bank?  A.     Yes. 

Q.  Mr.  Moran  also  told  you  at  that  time  that 
nobody  in  the  bank  wanted  to  take  the  responsibility 
of  the  mistake?  A.    Yes. 

Q.     Or  of  the  error? 

A.     He  used  the  word  ^^ mistake." 

Q.     He  used  the  word  ^^ error,"  did  he? 

A.     Mistake. 

Mr.  Diether:     He  said  mistake. 

The  Witness:  The  conversation  that  took  place 
in  Spanish,  error  or  mistake  are  the  same. 

The  Court:    What  is  error? 

The  Witness :    Error.  It  is  equal [830] 

The  Court :     To  mistake  ? 

The  Witness :    Mistake  or  error  is  the  same. 

Q.  (By  Mr.  John  Morrow)  :  And  it  was  during 
that  same  conversation  that  Mr.  Moran  asked  you 
about  the  opportunity  for  him  to  get  work  in  South 
America  ? 

A.  He  asked  me  about  the  condition  of  work  in 
South  America,  and  I  told  him  that  in  South 
America  there  are  many  opportunities  for  people 
like  him  that  speak  English  and  Spanish. 

Q.  Did  he  indicate  to  you  that  he  was  inquiring 
in  that  respect  about  work  for  him? 

A.    No.  [831]  J 

^     *     ^  ■ 

The  Witness:  At  the  same  time  before  the  con-' 
versation  finished,  he  told  me  that  the  bank  asked 
him  a  statement  of  his  conversations  with  me,  tele- 
phone conversation  with  me,  the  day  of  the  29th  of 
July. 

I 
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Q.  (By  Mr.  John  Morrow) :  Mr.  Londono,  my 
question  went  as  to  anything  that  was  said  about 
South  America.  Was  there  anything  else  said  about 
South  America? 

A.  No,  but  I  understood  you  to  say  that  that 
was  all  the  conversation. 

Q.     I  am  speaking  of  South  America. 

A.    I  see. 

Q.  And  on  September  4,  1946,  you  and  Mr. 
Bunn  went  to  Dulien's  office  and  had  a  conversa- 
tion with  Mr.  Grinstein?  A.    Yes.  [832] 

Q.  And  Mr.  Bunn  in  your  presence  stated  to 
Mr.  Grinstein  that  the  bank  had  paid  Dulien  on  the 
letter  of  credit  against  the  freight  bill  and  not  on 
the  bill  of  lading? 

•3f         *         * 

The  Witness:     Yes.  [833] 

*     *     * 

Q.     And   when    Mr.    Stanley   was    present,    Mr. 

Grinstein  repeated  Mr.  Bumi's  statement? 

A.    Yes. 

Q.     That  is,  Mr.  Grinstein  in  front  of  Mr.  Stan- 

1  ley?  A.    Yes.  [834] 

Q.    Mr.  Stanley  then  stated  that  he  had  left  the 

i  bill  of  lading  at  Matson's  Wilmington  office  and  had 

presented  the  freight  bill  to  the  bank  instead  of  the 

bill  of  lading? 
j  *     -It     * 

The  Witness:    Yes. 

The  Court:    And  I  think  Mr.  Stanley  also  said 
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he  had  left  the  bill  of  lading  at  the  ofi&ce.    That 

was  your  question? 

Mr.  John  Morrow:  That  was  my  question,  your 
Honor. 

Q.  (By  Mr.  John  Morrow)  :  After  Mr.  Stanley 
made  the  statement  just  referred  to,  did  Mr.  Grin- 
stein  appear  to  be  angry  ? 

*  *     * 

The  Witness:  Mr.  Grinstein  by  his  expression 
show  him  very  angry,  and  told  Mr.  Stanley  don't 
talk  on  that  matter  and  that  matter  will  be — 
(through  Interpreter)  that  matter  would  be  trans- 
ferred to  Mr.  Dulien's  attorney.  [835] 

*  *     * 

Q.  (By  Mr.  John  Morrow) :  As  I  understand 
it,  Mr.  Londono,  you  first  saw  some  chalk  marks 
on  the  dock  at  Long  Beach  where  the  ship  was 
unloaded  around  the  5th  of  August,  1946  ? 

*  *     * 

The  Witness:  I  am  sure  that  the  first  time  I 
saw  the  marks,  the  chalk  marks  on  the  dock,  it  was 
the  5th,  when  I  was  with  Mr.  Grinstein  there,  but 
— (through  Interpreter)  but  I  cannot  be  as  certain 
that  I  didn't  see  them  before,  or  that  they  were 
not  there  before.  [836] 

•jt     *     •)(• 

Q.     (By  Mr.  John  Morrow) :    Yes.    Those  were 

the  chalk  marks  that  had  the  names  on  them  ? 

A.     Of  Dulien   Steel  Products  and  Gonzalez  & 
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Blanca  On  the  big  pile,  the  biggest  pile  on  the 
right,  Tjronzalez  &  Blanco,  and  on  the  left  looking 
to  the  boat,  it  was  Dulien  Steel  Products. 

Q.  Did  you  at  any  time  on  that  occasion  when 
you  first  saw  the  chalk  marks  or  at  any  time  after- 
wards ever  see  any  marks  on  the  dock  with  the 
name  of  Londono?  A.     No,  never. 

*     *     * 

Cross-Examination 
By  Mr.  Laven : 

Q.  Mr.  Londono,  you  have  mentioned  that  Mr. 
Rendon  was  with  you  on  several  occasions.  Will 
you  tell  us  why  he  was  with  you  on  these  occasions 
when  you  went  down  to  the  Dulien  Steel  Company's 
offices  ? 

Mr.  Bunn:  I  object  to  the  question.  It  calls  for 
a  [837]  conclusion  and  does  not  go  to  any  of  the 
issues  in  the  case. 

The  Court:  It  is  cross-examination.  I  think  he 
may  ask  about  that.  Answer  the  question. 

The  Witness:    Will  you  please  read  it? 

(The  question  was  read  by  the  Reporter.) 

The  Witness :  Mr.  Rendon  was  practically  my 
agent. 

Mr.  Laven:     I  couldn't  hear  that. 

The  Court:  ''Mr.  Rendon  was  practically  my 
agent." 

The  Witness:    in  any  my  transactions  here 

in  California  during  February,  March,  May,  Jime, 
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July,  until  November.  He  know  the  place.  He  has 
a  car.  He  drove  all  places,  and  I  offer  him  com- 
mission for  all  my  business  here  in  California.  [838] 


The  Court:  What  was  your  relationship  with 
Mr.  Rendon  in  connection  with  that  transaction? 

The  Witness:  He  was  my  closest  friend  at  that 
time.  He  drove  me,  he  was  with  me  at  Dulien's 
place  July  11th.   He  was 

Mr.  Laven :     During  the  time 

The  Court:  Wait  a  minute.  He  is  trying  to  an- 
swer your  question. 

Mr.  Laven :     I  am  sorry. 

The  Court:     He  wasn't  talking  to  you  then. 

The  Witness  (Through  Interpreter) :  He  was 
companion.   He  w^as  an  observer. 

The  Court:  Did  you  have  any  agreement  with 
him  prior  to  that  time  that  he  was  to  receive  any 
compensation  for  any  work  he  might  do  in  either 
driving  you,  or  anything  else  in  that  connection? 

The  Witness:  Yes,  your  Honor.  I  used  to  pay 
commission  to  him.  Not  on  that  particular  trans- 
action, we  didn't  make  [841]  the  agreement. 

The  Court :  But  on  that  transaction  at  the  Dulien 
Steel  Company  you  did  not  make  the  agreement? 

The  Witness :  No,  before,  not  later.  Not  on  that 
particular  transaction. 

The  Court:  On  that  transaction  you  did  not 
have  any  agreement  with  him  ? 

The  Witness :    No,  your  Honor. 
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The  Court:  Did  you  later  pay  him  a  commis- 
sion on  that? 

The  Witness :  No.  May  I  say  my  recollection  is 
that  at  the  time  Mr.  Stinson  and  Mr.  Tuthill  were 
\i  the  Dulien  office  on  the  12th,  they  agree  between 
Mr.  Tuthill,  Mr.  Rendon  and  Mr.  Stinson  that  the 
commission  that  Dulien  was  going  to  pay  will  be — 
(through  Interpreter)  split  in  three  parcels — (in 
English)  one  for  Mr.  Tuthill,  one  for  Mr.  Stinson, 
Dne  for  Mr.  Rendon — (through  Interpreter)  and, 
:o  my  knowledge,  it  was  not  complied  with  by  Mr. 
Stinson  and  Mr.  Tuthill. 

The  Court :     It  was  not  complied  with  ? 

The  Witness  (Through  Interpreter) :  It  was  not 
complied.  As  this  business  meant  for  me  so  much 
loss,  Mr.  Rendon  didn't  ask  me  for  any  compensa- 
tion. 

Q.  (By  Mr.  Laven) :  Mr.  Londono,  is  that  the 
mly  reason  why  you  didn't  pay  Mr.  Rendon,  be- 
cause you  lost  so  much  money  on  this  [842]  trans- 
action ? 

A.  Yes,  and  I  suppose — (through  Interpreter) 
md  if  I  know  that  Tuthill  and  Stinson  didn't  pay 
[lim  anything,  I  would  have  paid  him  some  com- 
nission. 

Q.  Mr.  Londono,  did  you  not  first  learn  that 
his  wire  was  available  at  Dulien  Steel  of  Cali- 
ornia  through  Mr.  Rendon  1 

A.    Will  you  read  that  question  again  ■? 

(The  question  was  read  by  the  Reporter.) 
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A.    Yes.  [843]  I 

Q.  And  what  was  Mr.  Rendon's  business  at  the 
time  that  you  learned  that  this  wire  was  available 
fromDulien  Steel? 

A.  He  was  in  export  business  here  in  Los  An- 
geles. 

Mr.  Diether:     What  was  that? 

The  Court:  Export  business  here  in  Los  An- 
geles. 

Q.  (By  Mr.  Laven)  :  And  when  Mr.  Rendon 
first  told  you  about  this  wire  being  available,  did; 
he  tell  you  at  that  time  the  amount  of  commission; 
that  he  expected  to  be  paid  if  you  made  the  pur- 
chase ?  A.     No. 

Q.  Now  did  you  have  any  previous  agreement 
with  him  or  arrangement  as  to  what  commission 
he  was  to  receive  for  locating  or  finding  the  barbed; 
wire  for  you  ?  A.    Not  in  particular. 

Q.  Did  you  have  any  kind  of  an  arrangement  on 
understanding — maybe  you  understand  that  word- 
better  ?  A.     Not  in  particular. 

Q.  Well,  did  you  pay  him  anything  as  to  com- 
pensation? 

Mr.  Bunn:     He  said  he  paid  him  nothing.  [844}i 

*     *     * 

The  Court:    What  is  the  materiality  of  this? 

Mr.  Laven:  The  materiality,  your  Honor,  is  i| 
Mr.  Rendon  acted  as  his  agent  at  that  particular! 
time,  what  arrangements  he  had  with  him  at  the 
time  that  the  deal  was  consummated  may  have  ai 
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particular  bearing  upon  the  transaction  in  so  far 
as  the  liability  of  the  various  defendants  is  con- 
cerned. 

Mr.  Bunn:  I  cannot  see  it.  I  object  to  it  as 
immaterial. 

The  Court:  I  cannot  see  it.  You  mean  you  ex- 
pect to  develop  that  Mr.  Eendon  did  certain  things 
which  have  not  yet  been  disclosed?  [845] 

Mr.  Laven:  No,  I  believe  that  by  establishing 
that  there  was  an  agency  between  Mr.  Londono  and 
Mr.  Rendon  that  when  he  was  along  with  him 
at  the  time  the  contract  was  entered  into,  that  Mr. 
Eendon  was  there  for  the  purpose  of  explaining 
to  and  acting  as  the  agent  of  Mr.  Londono. 

The  Court :    You  mean  as  his  interpreter  ? 

Mr.  Laven:    Yes. 

The  Court:  He  has  testified  that  he  had  Mr. 
Eendon  interpret  occasionally  for  him,  explain 
things  to  him. 

Mr.  Laven:  As  a  friend,  your  Honor,  not  as  an 
employee.  I  think  there  is  a  great  deal  of  difference. 

The  Court:  What  difference  does  it  make?  I 
cannot  see  it,  counsel.  Suppose  he  had  an  agree- 
ment with  Eendon  that  he  was  going  to  pay  him 
a  commission  if  he  found  this  wire  and  made  a 
deal.  What  difference  could  it  possibly  make  in 
the  liability  of  the  United  States? 

Mr.  Laven:  It  could  make  this  difference,  your 
Honor,  that  if  this  man  acted  as  his  agent  and  he 
relied  upon  his  agent  to  interpret  the  contract  to 
him,  and  the  contract  was  not  ambiguous,  it  was 
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clear  as  to  excessive  weathering  and  as  to  the  amount 
of  wire  that  was  to  be  rejected,  then  he  fully 
understood  the  terms  of  the  contract  at  that  time 
and  his  claim  that  he  didn't  understand  it,  which 
he  has  already  testified  to,  there  would  be  a  conflict 
in  that  testimony.  He  has  gone  into  it  on  direct 
and  I  believe  that  we  have  a  right  [846]  to  go  into 
it  on  cross. 

The  Court:  I  do  not  believe  that  he  said  that 
he  did  not  understand  it.  He  said  he  did  not  pay 
any  j^articular  attention  to  that  portion  of  it.  He 
said  that  he  reads  and  imderstands  English. 

Mr.  Laven:  I  believe  so  far  as  the  words  '^ex- 
cessive weathering,''  I  don't  believe  he  said  he 
didn't  understand  that. 

The  Court:     Xo. 

Mr.  Diether:     Xo,  that  is  not  my  understanding. 

The  Court :  He  never  made  any  claim  that  he 
did  not  undei-stand  it.  [847] 


Q.     Mr.  Londono,  did  you  read  the  contract? 
A.     I  supposed  to  read  the  contract.    I  signed 
the  contract.   I  have  testified  on  that  matter. 

*     *     * 

Q.  Were  you  present  in  the  office  of  Dulien 
Steel  Products,  Inc.,  on  July  12,  1946,  when  Plain- 
tiff's Exhibit  2-A  was  being  prepared? 

A.    Yes. 

Q,  Do  you  know  who  dictated  the  terms  and  con- 
ditions that  are  contained  in  Exhibit  2-A? 
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A.    Yes,  Mr.  Grinstein  to  Mr.  Stanley.  [848] 


Q.  Were  you  present  when  Exhibit  2-A  was 
dictated  by  Mr.  Grinstein?  A.    Yes. 

Q.  Did  you  hear  him  dictate  to  Mr.  Stanley  the 
words,  ^^ acceptance  of  material  subject  to  rejection 
by  buyer  of  not  more  than  300  tons  due  to  excessive 
weathering"?  [849] 

A.  (Through  Interpreter)  :  I  could  have  heard 
it  but  I  didn't  take  it  into  consideration. 

*  *     * 

Q.  Mr.  Londono,  you  read  Plaintiff's  Exhibit 
2-A,  did  you  not,  before  you  signed  it  ? 

A.  I  have  in  my  presence,  I  had  it  in  my  pres- 
ence, I  supposed  to  read  and  take  into  considera- 
tion the  quantity,  about  the  gauge,  price  and  maybe 
I  read  all  the  contract  and — (through  Interpreter) 
I  didn't  find  any  objection  and  that  is  why  I  signed 
it.  [850] 

Q.    Did  you  read  the  words 

Mr.  Diether :  Just  a  moment.  May  we  hear  that 
last  answer? 

The  Court :  I  did  not  find  any  objection  and  that 
is  why  I  signed  it.  That  is  almost  the  identical 
answer  he  gave  when  somebody  else  asked  him  that 

question. 

*  *     * 

Q.  (By  Mr.  Laven)  :  Mr.  Londono,  you  received 
the  samples,  which  are  Exhibit  36,  on  July  11th,  did 

you  not  ? 
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A.    I  say  that  I  am  99  per  cent  sure  that  it  was 
the  12th.  I  testified  to  that.  [851] 
«     *     « 
Q.    At  the  time  these  samples  were  given  to  you, 
which  are  Exhibit  36,  Mr.  Londono,  did  you  notice 
the  red  particles  that  are  on  these  samples? 
A.     (Examining  samples.) 
Q.     Or  red  appearance"? 
A.    I  did  not  perceive  them. 
Mr.  Laven:    What  was  that? 
The  Court:    You  asked  him  if  he  noticed  them 
and  he  said  he  did  not  perceive  them. 

Q.  (By  Mr.  Laven)  :  Mr.  Londono,  are  these 
samples  in  substantially  the  same  condition,  so  far 
as  the  red  appearance  is  concerned,  as  when  you 
obtained  them  from  Mr.  Grinstein  on  July  12,  1946? 
The  Court :  Counsel,  I  wonder  if  you  would  in- 
dicate to  [852]  me  what  you  consider  red.  The 
word  is  going  into  the  record. 

(The  sample  referred  to  was  passed  to  the 
court.) 
Mr.  Laven:     There  are  some  particles  of  red  all 
over  these,  your  Honor. 

Mr.  Diether :    May  they  be  marked  with  a  sepa- 
rate number "? 

The  Court:    Have  you  some  expert,  a  color  man 
here?  I  cannot  see  red  on  that. 
Mr.  Laven :     I  can,  your  Honor. 
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(The  sample  referred  to  was  passed  to  the 
court.) 

The  Court:  This  is  a  little  brownish  but  I  cer- 
tainly do  not  see  anything  that  deserves  to  be  des- 
ignated red  in  the  record. 

Mr.  Laven:  May  we  have  each  of  these  marked 
separately? 

The  Court:  Hand  me  the  rest  of  them,  the  red 
particles.  You  designate  to  me,  Mr.  Laven,  what  you 
consider  to  be  red  as  you  hand  them  up  to  me. 

(The  samples  referred  to  were  passed  to  the 
court.) 

The  Court :     Did  you  have  a  spyglass  there  ? 

The  Witness:     No,  your  Honor. 

Mr.  Laven:  May  we  have  this  one  marked?  I 
particularly  call  attention  to  the  barbs,  near  the 
barbs,  there  is  a  red  or  brownish  appearance.  Maybe 
my  color  isn't  quite  good.  Or  it  may  be  maroon. 

The  Court:  You  want  this  one  marked  espe- 
cially? 

Mr.  Laven:  Yes,  your  Honor.  Each  one  of 
them.  [853] 

(The  sample  referred  to  was  marked  Plain- 
tiff's Exhibit  36-A  for  identification.) 

The  Court :     What  is  that  ? 
Mr.  Laven:     That  will  be  36-B. 

(The  sample  referred  to  was  marked  Plain- 
tiff's Exhibit  36-B  for  identification.) 
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Mr.  Laven :     The  next  one  is  36-C. 

(The  sample  referred  to  was  marked  Plain- 
tiff's Exhibit  36-C  for  identification.) 

The  Court :    Where  is  the  red  here  ? 

Mr.  Laven:  Near  the  barbs,  your  Honor,  in 
each  of  the  barbs  and  along  the  double  twist  of  the 
wire. 

The  Court :  I  will  say  for  the  record  that  I  can- 
not see  any  red. 

Mr.  Laven :     Or  maroon  or  brown. 

The  Court:  There  is  a  slight  little  brownish 
tinge.  I  can  barely  see  that  on  here  even  with  this 
glass,  in  between  the  barbs,  but  there  is  no  red. 

Mr.  Laven:  I  would  say  it  is  maroon  or  brown- 
ish. Maybe  my  color  designation  isn't  quite  cor- 
rect. 

Next  one  is  36-D. 

The  Court:     This  is  36-D. 

(The  sample  referred  to  was  marked  Plain- 
tiff's Exhibit  36-D  for  identification.) 

Mr.  Hubert  Morrow:  36-D  has  some  color,  your 
Honor.  [854] 

The  Court :  36-D  has  some  brownish  color  on  one 
of  the  barbs. 

Mr.  Hubert  Morrow:  It  isn't  as  red  as  your 
necktie,  but  it  is  on  the  reddish  side. 

The  Court:     It  is  rust  color,  brownish. 

Mr.  Dasteel:     That  designates  it. 

Mr.  Laven:  All  these  I  have  been  referring  to 
possibly  are  rust  color  instead  of  red. 
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The  Court:     Or  Hawaiian  dust  color. 

Mr.  Laven:     That  I  will  agree  to,  your  Honor. 

The  Court :     I  cannot  see  it. 

Mr.  Hubert  Morrow:  Here  it  appears  to  be 
maroon. 

Mr.  Bunn:     I  don't  stipulate  to  that  at  all. 

Mr.  Hubert  Morrow :  Here  is  some  maroon  right 
where  I  am  indicating. 

(The  sample  referred  to  was  passed  to  the 

Ip: 

■       court.) 

The  Court:  Yes,  there  is  some  slight  discolora- 
tion there. 

Mr.  Bunn:    AVhere  is  it  located,  if  I  may  ask? 

The  Court :  It  is  located  on  the  upper  strand  of 
the  wire  as  I  now  hold  it  in  my  hand,  and  it  is  about 
a  quarter  of  an  inch  in  length  and  brown;  there  is 
some  kind  of  smear  here. 

Mr.  Bunn:  And  is  it  visible  to  your  Honor  only 
through  the  magnifying  glass? 

The  Court :  No,  I  can  see  that  there  is  something 
there.  [855] 

It  is  36  next  in  order. 

(The  sample  referred  to  was  marked  Plain- 
tiff's Exhibit  36-E  for  identification.) 

The  Court:  On  this  one  which  you  were  just 
looking  at,  where  that  red  is,  that  rust  color,  I  am 
going  to  take  my  thumbnail  here  and  scrape  a  bit 
of  it  and  see  if  it  is  still  red  (demonstrating).  There 
is  a  little  reddish  color  yet. 
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Mr.  Laven:  On  36-E,  on  the  end  of  the  wire,, 
rather  by  the  edge  of  the  barbs  and  along  the  twisti 
of  the  wire,  is  the  same  rusty  color,  rusty  tinge. 

(The  sample  referred  to  was  passed  to  the 
court.) 

The  Court:     It  is  very  slight. 

Mr.  Bunn:  I  move  to  strike  counsel's  statement. 
He  is  not  testifying. 

The  Court :  I  am  observing  it  and  I  am  the  one 
who  is  going  to  have  to  judge  it,  and  I  will  say  if  I 
there  is  any  rust  on  that  it  is  very,  very  slight,  and; 
the  evidence  of  rust  on  any  of  them  that  have  been 
given  to  me  so  far  is  very,  very  slight. 

(The  sample  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  36-F  for  identification.) 

Mr.  Laven:  Would  your  Honor  say  barely  od 
this  one? 

(The  sample  referred  to  was  passed  to  the 
court.) 

Mr.  Bunn :  Are  you  trying  to  get  a  word  in  with; 
the  court  testifying  to  connect  with  somebody  else 
later?  [856] 

The  Court:     No,  the  same  is  true  of  this. 

Mr.   Laven:    May   we   have   each   one   of   these 
marked?  And  here  is  the  last  one. 

The  Court:     And  the  same  is  true  of  this  one. 

(The  sample  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  36-G  for  identification.) 

The  Court:     On  this  piece  of  wire  which  has  just 
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been  handed  to  me,  somebody  has  apparently  taken 
a  piece  of  metal  and  scraped  one  end  of  one  of  the 
strands  so  that  it  appears  as  white  metal  under- 
neath. 

Mr.  Laven :    What  number  is  that "? 

The  Court:     I  do  not  know.   Whatever  it  is. 

Do  you  want  the  spots  on  there  marked  sepa- 
rately? 

Mr.  Laven:  No,  your  Honor.  There  are  too 
many  of  them,  I  am  afraid. 

Mr.  Bunn:  I  move  to  strike  that  remark  of 
counsel. 

The  Court:  There  are  plenty  of  letters  in  the 
alphabet  for  numbers  to  be  used. 

The  Clerk:    The  last  one  will  be  No.  36-G,  your 

Honor.  [857] 

*     *     * 

Mr.  Laven:    Do  you  have  the  last  question? 

The  Court :  I  think  the  last  question  was  whether 
or  not  he  saw  the  red  spots. 

Mr.  Laven :  The  rust-colored  spots,  may  it  please 
your  Honor. 

Q.  (By  Mr.  Laven) :  Mr.  Londono,  did  you 
notice — I  call  you  attention  to  Exhibit  36-B  and 
ask  you  if  you  noticed  the  particles  of  grease  or 
foreign  matter  on  that  exhibit  at  the  time  that  Mr. 
Jrinstein  gave  you  the  samples? 

A.  (Through  Interpreter) :  At  the  time  I  re- 
ceived the  sample  it  had  more  grease,  and  all  I 
pould  observe  was  the  beautiful  black  color  and 
fresh  grease,  wet. 
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Q.  Let  me  direct  your  attention  to  the  portion, 
the  second  space  from  the  tag,  and  direct  your 
attention  to  the  light-colored  material  in  that  sec- 
tion as  between  the  two  barbs.  A.     Yes. 

Q.  And,  also,  to  the  dark-colored  foreign  matter. 
Did  you  notice  that  at  the  time? 

A.  (Through  Interpreter) :  At  the  time  that  I 
observed  the  samples  the  wire  had  more  grease  on 
it,  or  maybe  because  since  that  time — 43  months,  I 
think  you  mentioned — that  have  taken  place. 

Q.  I  show  you  Exhibit  36-C,  and  draw  your 
attention  to  the  light  portion  or  the  light  foreign 
matter  in  the  [858]  second  space  from  the  tag,  and 
ask  you  if  you  noticed  that  foreign  material  on  this 
sample  at  the  time  that  Mr.  Grinstein  gave  it  to 
you?  A.     The  same  answer. 

The  Court:     ^^The  same  answer,''  he  says. 

Q.  (By  Mr.  Laven)  :  Did  you  keep  these  sam 
pies  in  the  same  paper  from  the  time  that  Mr. 
Grinstein  gave  it  to  you  until  you  brought  these  into 
court,  Mr.  Londono? 

A.  I  am  not  quite  sure.  I  am  sure  this  is  the 
paper  I — (through  interpreter)  I  am  sure  this  is 
the  paper  I  used  to  give  them  to  Mr.  Bunn. 

Q.  Was  this  the  same  paper  that  you  put  them 
in  after  you  received  them  from  Mr.  Grinstein  on 
July  12,  1946? 

A.  I  don't  know  if  after  I  received  from  Mr. 
Grinstein. 

The  Court:  Look  on  the  paper  and  you  will  see 
some  words  ** Crinoline  oil,"  or  something. 
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Mr.  Dasteel:     Not  on  that  one,  your  Honor. 

The  Court:     Is  that  on  the  other  paper? 

Mr.  Dasteel:    Yes. 

The  Witness:  I  can  say  is  the  paper  I  used  to 
put  the  samples  to  deliver  to  Mr.  Bunn. 

Mr.  Bunn :  And  let  the  record  show  what  he  has 
in  his  hand  is  the  white  paper,  as  distinguished 
from  the  buf£  paper. 

The  Court:  Neither  of  the  two  pieces  of  paper 
have  been  [859]  marked  in  evidence. 

Mr.  Laven :     I  think  they  should  be,  your  Honor. 

The  Court:     Very  well.    36-  what? 

The  Clerk:     36-H,  your  Honor. 

The  Court:     36-H. 

Mr.  Diether:  Which  one  is  "W^,  The  white 
one? 

Mr.  Laven:     The  white  one. 

*     *     * 

The  Court:  I  haven't  gotten  quite  straightened 
out.  There  appear  to  be  three  pieces  of  paper. 
There  is  a  white  piece  of  paper,  there  is  a  heavy 
brown  piece  of  paper  which  looks  suspiciously  like 
a  manila  envelope  as  used  in  law  oflices,  or  a  por- 
tion of  it,  and  another  larger  piece  of  light-weight 
brown  paper.   36-H,  -I  and  -J,  respectively. 

(The  documents  referred  to  were  marked 
Plaintiff's  Exhibits  36-H,  36-1  and  36- J,  for 
identification,  and  w^ere  received  in  evidence.) 

Q.  (By  Mr.  Laven)  :  Mr.  Londono,  I  show  you 
36-1. 
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The  Court:    36-1? 

Mr.  Laven:    Yes.    That  was  marked  before. 

The  Court:     Oh,  that  is  the  one 

Mr.  Laven :    That  Dulien  used.  Yes. 

Q.  (By  Mr.  Laven) :  I  draw  your  attention  to 
the  second  [860]  space  from  the  tag,  and  ask  you 
if  you  noticed  the  foreign  material  on  that  sample 
at  the  time  it  was  given  to  you  by  Mr.  Grinstein? 

A.  (Through  Interpreter) :  I  didn't  see  that 
foreign  matter  at  that  time,  but  inasmuch  as  no 
place  where  the  wire  has  been  it  could  have  acquired 
it,  I  suppose — (in  English)  I  admit — (through  in- 
terpreter) that  it  was  there. 

Q.     But  you  didn't  see  it? 

A.    I  have  answered. 

Q.  Did  you  not  take  these  samples  to  an  engi- 
neer friend  of  yours  on  4th  Street?  A.    Yes. 

Q.  And  did  you  not  there  look  at  this  wire  under 
a  microscope? 

A.  No  microscope,  but  he  inspect  the  wire.  He 
saw  the  wire,  and  I  have  the  name  now  here. 

Q.    What  is  his  name? 

A.  The  name  is  Herman  J.  Siemers,  S-i-e-m- 
e-r-s,  Inc.,  236  East  4th  Street,  Los  Angeles.  And 
the  engineer  from  Hunt,  his  name  is  Mr.  H.  L. 
Ebrigh,  E-b-r-i-g-h,  manager  of  the  district,  658 
Chamber  of  Commerce  Building,  Los  Angeles,  tele- 
phone Prospect  5892.  These  are  the  two  gentlemen. 
(Through  interpreter)  :  These  are  the  names  of  the 
two  gentlemen  that  saw  the  wire  when  I  brought 
the  samples.  [861] 
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Q.  (By  Mr.  Laven)  :  And  what  day  was  that, 
Mr.  Londono? 

A.    About  the  first  time,  it  was  July  12. 

Q.  Were  you  there  all  during  the  time  that  they 
were  making  the  examination?  A.     Yes. 

Q.     Or  inspection  of  this  wire? 

A.  Yes.  And  my  best  recollection  now,  Mr. 
Laven,  I  have  been  thinking  about  it  and  I  am  able 
to  say  that  maybe  Mr.  Grinstein  gave  me  more  than 
seven  pieces  of  this  wire  because  I  am  sure  that 
Mr.  Siemers  made  the  inspection — (through  inter- 
preter)— on  one  of  the  pieces,  an  inspection  that 
necessarily  would  have  taken  the  coating  off  the 
wire. 

Q.  Were  you  present  during  the  time  that  he 
inspected  the  wire?  A.     Yes. 

Q.  And  did  he  give  you  any  report  as  to  his 
findings?  A.     Yes,  he  find  the  wire  good. 

Q.     What  did  he  tell  you? 

Mr.  Bunn :    Let  him  finish. 

Q.     (By  Mr.  Laven)  :     What  did  he  tell  you? 

A.  He  told  me  that  the  wire  was  good,  satis- 
factory. 

Q.  Did  he  tell  you  anything  relative  to  the  for- 
eign particles  that  were  on  these  samples?  [862] 

A.     (Through  Interpreter) :     Not  in  particular. 

Q.  Did  he  examine  the  same  samples  that  you 
have  produced  into  court  here  and  are  Exhibit  36 
and  all  the  subdivisions? 

A.  (Through  Interpreter)  :  He  had  in  his  hands 
all  the  samples  and  took  one  of  the  pieces.   I  don't 
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recall  if  this  piece  is  among  the  samples  that  are 

here  present. 

Q.  Tell  us  what  you  observed  him  do  when  he 
made  the  inspection  of  this  wire. 

A.  I  didn^t  observe  anything  outside  that  it  was 
a  good  wire,  unused,  satisfactory. 

Q.  Possibly  you  didn't  understand  my  question. 
What  did  you  understand  Mr. — what  was  his  name  ? 

A.     Simmers,  S-i-m-m-e-r-s.  [863] 

*     *     * 

Q.  Well,  on  July  12  did  you  observe  the  wire 
imder  a  microscope?  A.     No. 

Q.     Did  you  on  the  13th  or  14th? 
A.     Not  at  any  time. 
Q.     Not  at  any  time  by  you?  A.     No.  [864] 

*  ¥:  ¥: 

Q.  Now,  Mr.  Londono,  that  is  the  extent  of  the 
examination  that  was  made  by  Mr.  Simmers? 

A.  (Through  Interpreter) :  Mr.  Simmers  was 
not  consulted  by  me  as  an  expert  but  as  a  friend. 

Q.  But  that  is  the  extent,  did  he  make  any  other 
inspection,  other  than  what  you  have  told  us,  just 
by  looking  at  it? 

A.  He  looked  at  the  wire  carefully,  perhaps  he 
will  recall — he  knew  about  the  contract,  I  showed 
him  the  contract,  and  I  told  him  that  I  bought  the 
wire  from  those  samples  and — (through  interpreter) 
— he  told  me  it  was  all  right.  He  didn't  tell  me  that 
it  was  bad  business,  unfavorable,  I  would  say. 

Q.     Did  you  show  him  this  copy,  that  is.  Exhibit 
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2-A,  at  the  time  that  you  showed  him  the  samples 
of  wire  which  are  Exhibit  36  and  its  various  sub- 
divisions ? 

A.  I  suppose  yes.  I  show  him.  Anyway,  he 
knew  about  the  deal  that  I  bought  2,700  tons  of 
wire  from  Dulien. 

Q.  Is  he  the  only  one  on  that  day  that  made  an 
inspection  for  you  of  the  wire  'I  A.    Yes.  [866] 

•*     *     * 

Q.  And  what  is  Mr.  Ebrigh's  business  or  occu- 
pation'? 

A.  He  is  the  manager  of  Hunt,  and  Hunt  sup- 
posed to  be — (through  interpreter) — inspecting  en- 
gineers of  metals. 

Q.  Did  you  give  the  address  where  they  are 
located?  A.    Yes. 

The  Court:  Chamber  of  Commerce  Building. 
Also  the  telephone  number. 

Q.  (By  Mr.  Laven)  :  When  did  he  make  the  in- 
spection'? When  did  Mr.  Ebrigh  make  the  inspec- 
tion, Mr.  Londono? 

A.     Mr.  Laven,  he  told  me  between  July  12 

Q.    Before  July  12?  [867] 

A.     Between  July  12th  and  July  27th. 

Q.     Did  he  give  you  a  written  report? 

A.  iSTo.  I  was  with  Mr.  Rendon — (through  inter- 
preter) we  didn't  ask  for  a  written  report.  He  gave 
us  his  personal  opinion  and  told  us  the  wire  was  all 
right. 
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Q.  Now,  Mr.  Londono,  in  purchasing  this  wire 
from  Diilien  Steel  Company  of  California,  did  you 
not  rely  upon  the  representations  made  to  you  by 
Mr.  Grinstein  and  Mr.  Dulien? 

A.  (Through  Interpreter) :  I  put  all  my  faith 
on  their  word.  That  is  the  reason  why  I  signed  the 
contract  and  opened  the  credit  at  the  bank. 

Q.  In  other  words,  then,  you  relied  upon  what 
they  [868]  told  you  and  upon  the  samples  which 
they  gave  you'? 

A.  (Through  Interpreter)  :  In  view  of  the  sam- 
ples given  to  me  and  in  view  of  the  galvanized  new 
rolls  that  was  shown  to  me.  [869] 

Mr.  Laven:    May  I  ask 

The  Court:    I  take  it  his  answer  is  ^^Yes.'' 

Mr.  Laven:     Is  your  answer  ^^Yes'^*? 

The  Court :     Including  what  he  has  stated. 

Mr.    Laven:    Is   your    answer    to    my    questioni 

The  Court :  That  you  relied  upon  what  they  toldl 
you  and  the  samples  ? 

The  Witness:    Yes. 

Q.  (By  Mr.  Laven) :  One  other  question  rela- 
tive to  that.  And,  also,  the  piles  of  black  wire  that 
they  showed  you  in  the  yard  on  July  11th? 

A.     Of  course,  yes. 

Q.  Had  you  not  believed  those  statements  and; 
the  samples — if  you  had  not  believed  the  statements] 
which  they  made  to  you,  you  would  not  have  enteredi 
into  this  contract  which  is  Exhibit  2-A? 
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A.     Of  course,  no.  [870] 

*     *     * 

Q.  (By  Mr.  Laven) :  Now,  Mr.  Londono,  I 
draw  your  attention  to  Exhibit  51,  for  identifica- 
tion, and  ask  you  how  this  roll  of  wire  compares 
with  the  wire  that  you  saw — the  galvanized  wire 
which  you  saw  in  Dulien  Steel  Company's  place  of 
business  on  July  11,  1946  (interpreted)  ? 

A.  (Through  Interpreter)  :  The  wire  that  was 
shown  to  me  at  Mr.  Dulien 's  had  a  brilliant  color 
of  new  galvanized  wire,  while  this  is  dirty  and  dull, 
a  dull  color,  but  is  in  the  same  condition,  the  same 
good  condition. 

Q.  I  don't  understand  your  last  statement,  ^4n 
same  good  condition." 

A.     In  good  condition.   I  accepted  the  wire. 

The  Court :  What  he  means  to  say  is  in  that  good 
condition,  but  the  other  looked  new. 

The  Witness:     Brand  new,  brilliant. 

The  Court :    A  bright  color  ? 

The  Witness:     Bright. 

Q.  (By  Mr.  Laven)  :  In  your  opinion  is  Exhibit 
51  for  identification  in  good  condition? 

A.  It  is  in  good  condition,  it  is  usable  wire.  It 
is  not  brand  new,  but  it  looks  like  good  wire,  strong. 
It  is  not  the  wire  I  bought  from  Dulien,  but 

Q.  Well,  this  wire,  is  this  Exhibit  51,  for  identi- 
fication, [871]  equal  in  strength,  and  as  far  as  the 
sales  price  in  South  America  was  concerned? 

Mr.  Bunn:  I  object  to  the  question  as  compound, 
uncertain,  indefinite. 


808  Citizens  N.T.&S.  Bank  ofRA. 

(Testimony  of  J.  B.  Londono.) 

The  Court :    It  is  a  little  compound. 

Mr.  Laven:     I  will  reframe  the  question. 

Q.  (By  Mr.  Laven) :  In  your  opinion  is  Exhibit 
51,  for  identification,  equal  in  quality  to  the  wire 
which  you  saw  at  Dulien's — galvanized  wire  which 
you  saw  at  Dulien  Steel  on  July  11,  1946? 

A.  (Through  Interpreter)  :  Originally,  the  qual- 
ity could  have  been  the  same,  only  this  is  a  little  bit 
dirty. 

Q.  Does  the  fact  that  this  wire  appears  to  be 
dirty  affect  its  quality  ? 

Mr.  Bunn :  That  is  a  paradoxical  question.  That 
contradicts  itself.  I  object  to  it  as  uncertain  and 
indefinite. 

Mr.  Laven:  I  beg  your  pardon.  I  want  to  be 
heard. 

Mr.  Bunn:  It  might  not  have  affected  its  sales, 
but  it  might  have  affected  its  quality. 

The  Court:  Objection  overruled.  In  his  opin- 
ion  

The  Witness  (Through  Interpreter) :  Perhaps 
it  doesn't  affect  the  quality,  but  it  does  affect  the 
price. 

Q.  (By  Mr.  Laven) :  Mr.  Londono,  you  had 
purchased  other  wire,  had  you  not,  from  the  War 
Assets  Administration?  A.    Yes.  [872] 

Q.     And  was  that  galvanized  wire?  ^ 

A.  It  was  black  wire,  rusty ;  and  galvanized  wire, 
too. 

Q.  (By  Mr.  Laven)  :  Mr.  Londono,  you  knew 
that  the  wire  that  you  were  purchasing,  the  barbed 
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wire  that  you  were  [873]  purchasing  from  Dulien 

Steel,  was  not  new  wire? 

*     *     * 

The  Witness  (Through  Interpreter) :  I  pur- 
chased the  wire  as  new  and  unused,  and  the  fact 
that  it  is  surphis  wire  from  the  government  doesn't 
imply  necessarily  that  it  would  be  old,  because  if 
it  had  been  kept  in  a  sheltered  place,  it  would  be 
new  after  a  few  years. 

Q.  (By  Mr.  Laven) :  Mr.  Londono,  you  knew 
that  the  wire  in  Honolulu  was  not  manufactured 
there,  did  you  not? 

The  Court:  What  difference  does  that  make?  I 
bought  a  refrigerator  and  I  knew  it  wasn't  manu- 
factured here,  but  it  was  new. 

Mr.  Laven:  It  is  a  foundation  question,  your 
Honor. 

The  Court:     All  right.   Let's  get  on. 

The  Witness  (Through  Interpreter) :  I  didn't 
know  w^hether  or  not  there  were  factories  of  barbed 
wire  in  Honolulu.  I  didn't  take  that  into  consid- 
eration. [874] 

Q.  (By  Mr.  Laven)  :  Mr.  Londono,  did  you  not 
know  that  this  unused  wire  that  was  purchased 
from  the  government  had  been  shipped  over  to 
Honolulu  during  the  war? 

A.  (Through  interpreter) :  I  was  purchasing 
good  wire.  I  didn't  take  into  consideration  whether 
it  was  made  in  New  York  or  Los  Angeles,  or  sent 
by  boat  or  by  airplane. 

Q.    Mr.  Londono,  did  you  count  the  number  of 
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rolls  of  galvanized  wire  that  were  comparable  in 

appearance  to  Exhibit  51,  for  identification,  on  the 

dock? 

Mr.  Bunn:    Of  the  total  55,000,  you  mean? 

Mr.  Laven:    Yes. 

Mr.  Bunn :    And  move  them  all  by  hand  ? 

Mr.  Laven:  Kindly  permit  me — do  not  add  to 
my  question.    It  is  complicated  enough. 

The  Court:    Yes,  it  is  complicated. 

The  Witness :    No. 

The  Court:     He  said,  ^^No,  he  did  not." 

The  Witness :    No. 

Q.  (By  Mr.  Laven) :  Mr.  Londono,  did  you 
count  the  number  of  rolls  that  were  comparable  to 
Exhibit  52  for  identification?  A.     No. 

Q.    That  were  unloaded  from  the  White  Squall? 

A.    No. 

Q.  Did  you  count  the  number  of  rolls  that  [875] 
were  comparable  to  Exhibit  53,  for  identifica- 
tion,   A.    No. 

Q.    that    were    unloaded    from    the    White 

Squall?  A.    No. 

Q.  Did  you  count  the  number  of  rolls  that  were 
comparable  to  Exhibit  54,  for  identification,  un- 
loaded from  the  White  Squall? 

A.  No.  (Through  interpreter) :  And  I  didn't 
count  the  other  rolls  of  different  and  poorer  quality 
of  wire  that  were  on  the  dock  at  the  time. 

*     *     * 

Q.     (By  Mr.  Laven)  :    Do  you  know  whether  Mr. 


vs,  J.  B,  Londono,  etc,  811 

(Testimony  of  J.  B.  Londono.) 

Koppel  was  working  for  Gonzalez  &  Blanco  in 
selecting  the  wire  as  it  was  [876]  being  unloaded 
from  the  White  Squall  on  or  about  August  24,  1946  ? 

A.     (Through  interpreter)  :     I  could  not  tell. 

Q.     Subsequently  did  you  not  employ  Mr.  Koppel 

to  segregate  the  wire  for  you  which  came  off  of  the 

White  Squall? 

*     *     * 

The  Witness:  Excuse  me.  (Through  inter- 
preter) :  The  first  contact  I  had  with  Mr.  Koppel 
was  through  Mr.  Moran  at  the  bank,  and  after- 
wards Mr.  Sweeney  used  the  services  of  Mr.  Koppel 
for  the  segregation  of  the  wire  on  the  dock. 

Q.  (By  Mr.  Laven) :  And  that  was  on  your 
behalf,  Mr.  Londono"?   That  was  for  you? 

A:     Yes.  [877] 

Q.  On  which  dock  was  that,  Mr.  Londono  (In- 
terpreted) ? 

A.  (Through  interpreter)  :  The  first  time  Mr. 
Koppel  saw  the  wire  was  on  Pier  A-1,  Long  Beach. 
Afterwards,  I  don't  know. 

Q.  Mr.  Londono,  calling  your  attention  again 
to  Exhibit  51,  for  identification,  how  much  did  you 
receive  per  ton  for  the  wire  that  was  comparable  to 
this  exhibit,  for  identification  (interpreted)  ? 

A.  (Through  interpreter) :  We  didn't  make 
any  separation  of  the  wire  when  sold  to  Mr.  Echa- 
varria.  I  received  from  him  $75  per  ton,  f.o.b., 
Los  Angeles,  and  including  all  the  wire,  the  good, 
the  not  so  good,  the  bad,  and  the  black.  [878] 

Q.    That  is,  that  the  four  samples  you  sold  as 
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a  lot,  including  Exhibit  54,  for  identification,  53, 

52  and  51. 

A.  (Through  interpreter) :  There  were  many 
other  qualities  perhaps  poorer  than  the  ones  shown 
here. 

Q.  Do  I  understand  that  you  included  some  rolls 
that  were  poorer  than  any  of  these  samples  here 
that  are  represented  by  these  exhibits  that  you  sold 
to  Mr.  Echavarria  for  $75  a  ton?  A.    Yes. 

Q.  About  what  portion  of  the  wire  that  you  sold 
to  Mr.  Echavarria,  was  represented  by  Exhibit  53 
for  identification? 

A.    I  cannot  precisely  tell. 

Q.  What  percentage  of  the  wire  that  you  sold 
to  Mr.  Echavarria  was  represented  by  the  sample 
which  is  52  for  identification  ? 

A.  As  to  what  was  usable  in  Colombia,  it  would 
apply  to  this  type  of  wire,  the  proportion  was  50 
per  cent. 

Q.  50  per  cent  of  the  wire  that  you  sent  to  Mr. 
Echavarria  and  for  which  you  received  $75  per 
ton  is  represented  by  Exhibit  52  for  identification? 

A.     That  is  my  estimate. 

The  Court:  50  per  cent  or  worse,  as  I  under- 
stood from  his  previous  testimony.  That  is,  it  was 
similar  to  52  or  worse  than  52 — or  was  it  53  ?  [879] 

The  Witness :  52,  your  Honor.  I  have  no  report 
of  the  number  of  rolls  in  each  quality.  Mr.  Echa- 
varria after  some  bargaining  accepted  to  buy  the 
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wire  at  $75  per  ton  as  a  lot  and  I  didn't  think  it 

was  unjust. 

Q.  (By  Mr.  Laven) :  Of  that  lot  that  you  sold 
him,  more  than  50  per  cent  was  represented  by  52 
for  identification?  A.     That  is  my  opinion. 

Q.  Now  can  you  tell  us  about  what  portion  of 
the  wire  that  you  sold  to  Mr.  Eehavarria  for  $75 
a  ton  was  represented  by  54  for  identification  ? 

A.  Mr.  Eehavarria  accepted  25  per  cent  of  good 
wire — accepted  to  call  good  wire  25  per  cent  of 
wire  represented  by  54  and  51,  but  he  didn't  make 
any  separation  as  to  quality  of  these  two  lots. 

Q.  Then  your  answer  is  that  No.  54  represented 
about  25  per  cent  of  the  wire  that  Mr.  Eehavarria 
paid  you  ?  A.    51  and  54. 

Q.    Those  two  together  represented  25  per  cent? 

A.    Yes. 

Q.  And  53  and  52  represent  75  per  cent  of  the 
wire  for  which  he  paid  you  $75  a  ton  ? 

A.    More  or  less.  [880] 

»     «     « 

Q.  (By  Mr.  Laven) :  Now,  Mr.  Londono,  you 
stated  that  you  actually  received  1919  tons  of 
barbed  wire,  is  that  correct?  A.     Yes. 

Q.  How.  many  additional  tons  of  wire  did  you 
reject? 

Mr.  Bunn:  I  object  to  the  question  as  uncertain 
and  indefinite.   I  don't  understand  it  myself. 

The  Court:    How  many  additional  tons? 

Mr.  Laven:  How  many  tons  of  wire  did  he  re- 
ject? [886] 
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Mr.  Bunn:     You  said  *^ additional." 

Mr.  Laven :    In  addition  to  the  1919  tons. 

The  Court:  He  did  not  reject  the  1919  tons.  He 
said  he  rejected  all  of  them. 

Q.  (By  Mr.  Laven) :  Now,  Mr.  Londono,  do 
you  know  how  many  tons  of  wire  were  shipped! 
under  L.  A.  bill  of  lading  29  on  the  White  Squall? 

Mr.  Bunn:     If  you  know. 

The  Witness:    No. 

Q.  (By  Mr.  Laven) :  Do  you  know  how  many 
tons  of  barbed  wire  were  unloaded  from  the  White 
Squall  under  bill  of  lading  L.  A.  29? 

*  *     * 

The  Witness:     No. 

Q.  (By  Mr.  Laven) :  You  testified  that  you  re- 
jected certain  wire  which  Dulien  Steel  Company 
took.  Do  you  know  how  many  tons  were  included  in 
that  amount  which  you  rejected? 

Mr.  Bunn:    I  don't  understand  the  question. 

The  Court:  He  testified  he  rejected  all  [887]; 
of  it. 

Q.  (By  Mr.  Laven)  :  How  many  tons  of  wire 
did  you  not  take  delivery  of,  that  came  over  on  the 

White  Squall? 

*  ^     * 

The  Witness:     81  tons  and  4.9  tons. 
Mr.  Laven:    What  is  that? 
The  Witness :    In  other  words,  86  tons. 
Mr.  Laven:     That  is  not  responsive  to  the  ques- 
tion. Read  it  again,  Mr.  Reporter. 
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The  Court:  Do  you  understand  the  question? 
It  is  not  how  many  did  you  not  get  delivery  of, 
but  how  many  did  you  not  take  delivery  of? 

Mr.  Bunn:  I  renew  my  objection.  It  is  still 
like  asking  him  how  many  dollars  he  did  not  make 
last  year. 

Mr.  Laven:  I  think  it  is  very  material.  There 
is  a  serious  [888]  charge  made  here  that  he  didn't 
receive  81  tons  and  we  want  to  know  if  there  were 
81  tons  available  on  that  ship  that  came  over  on  that 
ship  that  he  refused  delivery  of. 

The  Court:  Let  us  ask  him  that.  Why  do  you 
not  ask  him  if  he  refused  delivery  of  81  tons? 

Q.  (By  Mr.  Laven) :  Did  you  refuse  delivery 
of  81  tons  of  wire  that  came  over  on  the  White 
Squall  under  bill  of  lading  L.  A.  29? 

A.  (Through  interpreter)  :  I  didn't  refuse,  it 
was  a  shortage.  I  didn't  get  them. 

Q.  Let  me  ask  you  this  question :  Was  there  any 
other  wire  available  to  you  other  than  the  1919  tons  ? 

A.     I  suppose  no.  [889] 

Q.  Well,  did  you  see  any  other  wire,  other  than 
the  1,919  tons  of  wire  that  you  received  on  the  dock 
at  Long  Beach? 

A.  (Through  interpreter)  :  I  didn't  count  the 
wire.    I  was  under  the  impression  that  it  was  a 

shipment  of  2,300  tons (in  English)  at  L.  A  29, 

(through  interpreter)    at  L.  A.  29. 

Q.  And  of  the  2,300  tons  Dulien — there  was 
available  for  you  2,000  tons  out  of  a  2,300-ton  ship- 
ment on  the  White  Squall  (interpreted)  ? 


816  Citizens  N.T,&S.  Bank  of  L,  A. 

(Testimony  of  J.  B.  Londono.) 

A.  (Through  interpreter) :  Yes.  When  Gon- 
zales wanted  to  complete  delivery  of  his  wire,  he 
could  not  do  it,  because  Dulien  had  already  removed 
the  balance. 

Mr.  Bunn :    May  I  interrupt  a  moment  ? 

The  Court :  Did  you  get  2,000  tons  or  1,919  tons  ? 
What  was  the  total  quantity  of  wire  that  you  got 
(interpreted)  ? 

The  Witness:     2,000  tons,  less  81  tons. 

The  Court:    Well,  you  got  1,919  tons,  then? 

The  Witness:     Yes,  your  Honor. 

The  Court:     That's  all  the  wire  you  got? 

The  Witness :    Yes,  your  Honor.  [890] 

*     *     ^ 

Mr.  Laven:  I  think  we  can.  I  don't  think  the 
witness  understands 

The  Court:  I  think  he  understands,  but  you  are 
trying  again  to  get  him  to  say  a  word  you  want 
him  to  say. 

Mr.  Laven:  No,  your  Honor.  I  am  just  trying 
to  get — I  sometimes  do  not  understand  the  language 
this  witness  [891]  uses  in  response  to  some  of  the- 
questions. 

The  Court:  Well,  the  long  and  short  of  his 
testimony  on  cross  and  cross  and  cross,  and  now  the 
fourth  cross,  is  that  he  got  1,919  tons  of  wire,  and 
no  more,  and  no  more  was  made  available  to  him. 

Mr.  Laven:  I  haven't  heard  that  testimony,  your 
Honor,  that  it  wasn't  made  available  to  him.  That 
is  exactly  what  I  want  to  know. 


i 
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The  Court:  If  that  isn't  the  sum  and  substance 
of  six  days  of  testimony  by  this  witness,  I  don't 
know  what  it  is. 

Mr.  Laven:  I  think  by  asking  one  question  I 
can  clear  that  up. 

The  Court:    All  right. 

Q.  (By  Mr.  Laven) :  Mr.  Londono,  you  men- 
tioned that  Dulien  got  the  rest  of  the  wire;  is  that 
correct  ?  A.    Yes. 

Q.    That  was  sent  on  the  White  Squall? 

A.    Yes. 

Q.  Now,  do  you  know  how  much  wire  Dulien 
got?  A.     No. 

Q.  Do  you  know  whether  it  was  more  or  less 
than  81  tons?  A.    No. 

Q.  Well,  Dulien  did  get  some  of  the  wire  that 
was  [892]  shipped  on  the  White  Squall? 

A.    Yes. 

The  Court:    He  just  answered  that. 

Q.  (By  Mr.  Laven)  :  And  that  was  over  and 
above  the  1,919  tons  which  you  received  delivery  of  ? 

A.    Yes. 

Q.  Mr.  Londono,  when  you  saw  the  wire  being 
unloaded  off  the  White  Squall,  did  you  see  any  tags 
or  tickets  on  it,  that  is,  on  the  individual  coils? 

A.    Not  that  I  remember.  [893] 

*     *     * 

Q.  (By  Mr.  Laven) :  Mr.  Londono,  do  you 
know  on  what  date  that  the  demurrage  charges 
commenced  to  run  on  the  wire  that  was  on  the  dock 
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in  Long  Beach?  A.     No. 

Q.  Does  not  the  date  of  August  21st  refresh  your 
recollection  that  that  is  the  date  that  demurrage 
was  charged  for  the  balance  of  the  wire  that  re- 
mained on  the  dock  at  that  time? 

A.  (Through  interpreter) :  That  doesn't  bring 
me  any  recollection. 

Q.  Did  you  pay  any  demurrage  for  wire  that  was 
on  the  dock  at  Long  Beach?  A.    I  think  so. 

Q.    Do  you  have  those  records,  Mr.  Londono? 

A.    Yes. 

Q.    Could  you  produce  those  tomorrow  morning? 

A.  I  know  Mr.  Sweeney  from  Mattoon  &  Com- 
pany has  the  records,  and  he  will  produce,  of  course. 

Q.  Mr.  Londono,  directing  your  attention  to 
the  [894]  conversation  with  Mr.  Grinstein  on,  I 
believe,  August  5,  1946,  did  you  have  any  discussion 
with  him  relative  to  renegotiating  the  price  of  the 
galvanized  wire? 

Mr.  Bunn:  You  mean  as  distinguished  from  the 
black  wire? 

Mr.  Laven:    Yes. 

The  Witness:  Not  in  particular  (through  inter- 
preter). Not  in  particular.  What  we  talked  was 
about,  as  between — the  talk  was  regarding  good 
wire  and  bad  wire;  was  not  made  any  separation 
between  the  galvanized  and  the  black  wire,  but  the 
letter  from  Mr.  Grinstein  is  regarding  black  [895] 
wire. 
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April  28,  1950 

Cross-Examination 
(Continued) 
By  Mr.  Laven : 

Q.  Mr.  Londono,  when  was  it  that  you  first 
noticed  the  areas  in  which  the  wire  was  on  the 
dock  that  was  marked  with  chalk  '^Dulien'^  and 
another  area  marked  ''Gronzalez  &  Blanco"  (inter- 
preted) ? 

A.  The  first  time  I  noticed,  I  don't  remember. 
The  first  time  I  am  sure  I  saw  the  chalk  mark,  it 
was  on  August  the  5th. 

Q.  Now,  were  you  down  at  the  dock  to  that 
area  where  these  two  piles  were,  when  you  saw  the 
chalk  marks  prior  to  August  5th    (interpreted)  ? 

A.  (Through  interpreter)  :  I  was  on  the  pier 
before  August  the  5th,  but  I  don't  remember  having 
seen  the  chalk  marks,  and  probably  was  not  around 
that  area. 

Q.  Now,  on  August  5th,  when  you  say  that  you 
first  noticed  the  chalk  marks  and  the  two  different 
piles  of  wire,  did  you  observe  whether  or  not  there 
was  any  difference  in  the  appearance  of  the  rolls  in 
the  area  marked  ^^Dulien"  and  [899]  in  the  area 
marked  '* Gonzalez  &  Blanco'^? 

A.    General  appearance,  both  piles? 

Q.    Yes. 

A.  (Through  interpreter) :  The  general  ap- 
pearance of  both  piles  was  similar,  including  the 
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small  portions  piled  around  the  warehouse — (in 
English)  the  dook ,  around  the  dock — (through 
interpreter)    around  the  dock. 

Q.  When  you  say  ^^ similar"  will  you  kindly  ex- 
plain what  you  mean?  By  ^'similar"  do  you  mean 
appearance  ? 

A.  (Through  interpreter) :  It  was  not  a  dif- 
ference perceptible  to  the  naked  eye.  (In  English)  : 
With  the  assertion  that  on  the  piles  marked  ^^  Gon- 
zales &  Blanco"  I  saw  more  quantities  of  small 
coils,  28-pound  coils. 

Q.  But  was  the  quality  of  the  wire  in  both  piles 
the  same  in  appearance  ?  A.    Looked  the  same. 

Q.     Now,  will  you  tell  us  how  they  looked? 

A.  (Through  interpreter) :  The  same  appear- 
ance I  have  described  many  times,  of  galvanized 
wire,  black  wire,  rusty  wire,  and  so  forth. 

*     *     * 

Q.  (By  Mr.  Laven) :  Mr.  Londono,  was  there 
any  difference  in  the  appearance  of  the  quality  of 
the  wire  in  the  piles  or  in  the  area  marked  *^  Gon- 
zales &  Blanco,"  and  in  the  area  marked  ^^Dulien 
Steel"? 

A.  (Through  Interpreter) :  Not  to  my  knowl- 
edge; not  to  my  observation. 

Mr.  Bunn:  Will  you  make  your  own  correction 
there,  Mr.  Laven,  of  '^Gonzales"  to  ^^ Londono,"  so 
that  I  don't  have  to  do  it  later  in  the  record?  You 
said  ^'Mr.  Gonzales"  instead  of  ^^Mr.  Londono." 
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Mr.  Laven:     I  mean  *'Mr.  Londono."  [901] 


Q.  (By  Mr.  Laven) :  Mr.  Londono,  did  you  ever 
examine  any  of  the  wire  at  any  time  on  the  dock 
physically  with  your  hands'? 

A.     (Through  Interpreter)  :    Many  times  that  I 

went  to  the  dock  with  people,  I  have  observed  the 

wire  and  I  was  able  to  break  it  with  my  hands,  and 

it  was  sort  of  a  joke  then,  and  a  lot  of  people  that 

I    took    there    also    broke    the    wire    with    their 

hands.  [902] 

*     *     * 

How  many  rolls  did  you  examine  on  August  5th  ? 
Do  you  know? 

The  Witness:    I  don't  know,  your  Honor. 

The  Court:     Several? 

The  Witness :     Several.  [903] 

Q.  (By  Mr.  Laven) :  How  many  rolls  did  you 
examine  the  next  time,  Mr.  Londono? 

A.  I  cannot  determine  what  day  I  examined 
and  broke  a  piece  of  wire.  I  did  it  several  times, 
and  that  is  my  recollection. 

Q.  On  each  of  the  times  that  you  went  down 
to  examine  this  wire  you  had  a  prospective  buyer 
with  you? 

A.    No.  I  went  to  the  pier  80  or  90  times  and 
I  did  not  have  80  or  90  prospects. 
I    Q.     I  was  referring  to  the  times  when  you  had 
prospective  buyers  with  you.  Did  you  show  them 
low  you  could  break  this  wire  with  your  hands? 
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A.     Sometimes  yes,  sometimes  the  prospect 

The  Court:     The  prospect  showed  you? 
The  Witness:    Yes. 

Mr.  Laven:  May  I  have  the  bill  of  lading, 
please  ? 

(The  docimient  referred  to  was  passed  to 
counsel.) 

The  Court:  Are  the  bills  of  lading  in  evidence 
of  his  transshipment? 

Mr.  Bunn:    Not  yet,  sir. 

Mr.  Diether:  Those  were  all  shipped  to  South' 
America  so  they  wouldn't  be  available,  the  orig- 
inals. The  copies  might  be. 

The  Court:    Well,  copies.  [904] 

Q.  (By  Mr.  Laven) :  Mr.  Londono,  I  show  you 
Exhibit  C-N,  and  ask  you  if  in  any  of  your  con- 
versations with  Mr.  Grinstein  or  Mr.  Stanley  or^ 
Mr.  Dulien  that  you  were  informed  as  to  the  con- 
tents of  the  bill  of  lading,  LA-29,  which  is  Exhibiti 
C-N?  A.    No. 

Q.  Bid  they  in  any  of  the  conversations  with 
you  tell  you  whether  or  not  the  wire  was  being? 
shipped  by  Dulien  Steel  Products,  Inc.,  of  Cali- 
fornia as  the  shipper  to  themselves  as  consignee?! 

A.    No. 

Q.  Did  they  tell  you  how  many  rolls  of  wir^ 
were  being  shipped  under  the  bill  of  lading,  LA-29,^ 
Exhibit  C-N?  A.    No. 

Q.    Did  they  tell  you  how  many  tons  of  wirej 
were  being  shipped  under  LA  bill  of  lading  29 
Exhibit  C-N?  A.    No. 
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Q.  Then  the  first  time  that  you  had  any  knowl- 
edge of  the  contents  of  Exhibit  C-N  was  when  you 
saw  it  in  Mr.  AldwelPs  office  about  a  week  [595] 

ago? 

*  *     * 

A.  The  first  time  I  saw  this  original  bill  of 
lading,  it  was  in  Mr.  Bunn's  office  in  the  presence 
of  Mr.  Morrow  and  the  other  gentlemen. 

The  Court:     Mr.  Aldwell? 

The  Witness :    Mr.  Aldwell. 

Q.  (By  Mr.  Laven) :  Was  that  the  first  time 
that  you  first  learned  of  the  contents  of  the  origi- 
Qal  bill  of  lading?  A.    Yes. 

The  Court:  That  is  two  weeks  ago  now.  It  was 
a  week  ago  when  we  started. 

Mr.   John   Morrow:    Three   weeks,    your    [906] 

Honor. 

*  *     * 

The  Court:    Do  you  know  where  C-N  was  issued? 
The  Witness:    No,  your  Honor. 
The  Court:    Is  that  not  what  you  want  to  know? 
Mr.  Laven:    Yes.  [908] 

^     «     « 

Mr.  Bunn:  Either  at  this  time  or  later  there 
should  be  called  to  the  Court's  attention  some  errors 

in  the  transcript. 

*  ^    * 

The  Court :  I  suggest  that  it  be  done  by  a  motion 
to  correct  the  transcript,  and  where  there  is  no 
dispute,  it  can  be  settled  quickly,  and  where  there 
is,  the  witness  can  be  asked  the  question  as  to  what 
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the  testimony  was  intended  to  be,  without  going 
through  the  transcript  and  asking  each  question 
over  again. 

Mr.  Hubert  Morrow:  So  far  as  corrections  of 
his  own  [914]  testimony,  it  ought  to  be  brought, 
out  while  he  is  on  the  stand  now. 

Mr.  Bunn:     That  is  true. 

The  Court:  I  think  he  can  be  put  back  on  the 
stand  for  that  purpose.  I  don't  think  it  need  be 
done  while  he  is  still  under  cross-examination  or 
before  he  is  released,  because  obviously  this  is  a 
situation  that  is  somewhat  different  than  the  ordi- 
nary situation.  It  is  difficult — while  he  does  very 
well  with  his  English,  it  is  still  difficult  sometimes! 
to  understand  precisely  what  he  intends  to  say. 

*     *     * 

J.  B.  LONDONO 
called  as  a  witness  in  his  own  behalf,  testified  asi 
follows:  [915] 

Redirect  Examination 

By  Mr.  Bunn: 

Q.     Mr.  Londono,  I  shall  jump  from  one  subject 
to  another,  so  you  will  have  to  jump,  too. 

The  Court:    Over  barbed  wire? 

Mr.  Bunn:     Yes,  sir.  i 

Q.    You  have  been  asked  several  questions  about 
the  markings,  the  chalk  markings  on  the  pier,  and 
those  questions,  as  I  remember  them,  have  all  been  i 
tied  in  to  language  referring  to  two  piles  of  wire. 


vs.  J.  B.  Londono,  etc,  825 

(Testimony  of  J.  B.  Londono.) 

Is  it  your  testimony  that  on  the  day  you  first  re- 
member seeing  the  markings 

The  Court:    August  5th,  he  has  testified. 

Q.     (By  Mr.  Bunn)  :    on  August  5th,  all  the 

wire  that  you  observed  on  the  dock  was  in  two 
separate  and  distinct  piles? 

A.     Two  big  piles,  and  many  other  small  piles. 

The  Court:  If  I  understand  your  testimony,  it 
was  then  in  the  process  of  being  unloaded? 

The  Witness:    Yes,  your  Honor. 

The  Court :  So  there  were  55,000  rolls  of  barbed 
wire,  so  I  suppose  there  were  a  few  scattered  around 
there. 

The  Witness :    Yes,  your  Honor.  [916] 

*     *     * 

Q.  (By  Mr.  Bunn)  :  Did  you  have  any  of  the 
wire  at  any  time  actually  weighed?  A.     No. 

The  Court:  That  is  prior  to  its  removal — the 
removal  of  the  first  wire. 

Mr.  Bunn:  Yes,  prior  to  the  removal  of  any 
quantity.  [917] 

Mr.  Diether:     Is  that  removal 

Mr.  Bunn:     From  the  dock. 

Mr.  Diether:     by  Mr.  Londono? 

Q.  (By  Mr.  Bunn)  :  The  question  is :  Did  he 
have  any  of  it  weighed  prior  to  its  removal  from 
the  dock?  A.    No. 

Q.  I  mean  he  himself.  I  don't  mean  Mattoon  & 
Company  or  Koppel  &  Company.  Did  Mr.  Londono 
have  any  of  it  weighed?  A.    No. 
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Q.  In  other  words,  are  you  able  to  tell  us  now 
the  actual  weight  in  tons  or  pounds 

A.    No. 

Q.  of  any  of  the  wire  except  from  the  rec- 
ords that  have  been  supplied  to  you?  A.    No. 

Q.  You  have  spoken  of  a  shortage  of  81  tons 
of  wire.  Does  the  shortage  you  refer  to  include  or 
not  the  4.9  tons  which  you  have  said  was  lost  ac- 
count of  ?  A.    No. 

The  Court:     So  the  total  shortage  is  85.9  tons? 

Mr.  Bunn:    Yes,  your  Honor. 

Q.  (By  Mr.  Bunn)  :  Is  that  correct,  Mr.  Lon- 
dono ?  A.    Yes. 

The  Court:    I  have  understood  that,  too. 

Mr.  Bunn:  I  did,  too,  but  I  want,  shall  I  say 
the  [918]  Circuit  Court  to  understand  it. 

The  Court:    All  right. 

Q.  (By  Mr.  Bunn) :  Mr.  Londono,  three  years 
and  nine  months  and  16  days  ago,  on  July  12,  1946, 
when  you  were  given  the  samples,  the  cuttings  of 
wire  in  Dulien's  office,  which  are  Plaintiff's  Ex- 
hibit 36,  et  cetera,  here,  did  you  then  observe  any 
rust  or  brownish  tinge 

The  Court:     Or  discoloration. 

Q.     (By   Mr.   Bunn):    or   discoloration   on 

any  of  those  cuttings  ?  A.    No. 

Q.  What  was  the  physical  condition  of  those 
cuttings  at  that  time  in  regard  to  grease  ? 

A.  (Through  Interpreter) :  It  showed  fresh 
grease  then.  I  don't  think  I  used  the  right  word. 
(In  English)  :  Wet. 
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The  Court:     Wet? 

The  Witness :     Wet. 

Q.  (By  Mr.  Laven) :  Did  you  get  any  grease 
on  your  hands  then  in  examining  them? 

A.    Yes. 

*  *     * 

Q.  (By  Mr.  Bunn)  :  In  what  manner  did  you 
actually  handle  those  cuttings  in  your  examination 
of  them  at  Dulien's  office  on  the  12th  of  July  (in- 
terpreted). [919] 

A.  (Through  Interpreter) :  I  took  them  in  my 
hands,  I  handled,  I  looked  at  them  carefully  and 
put  them  in  a  piece  of  paper.  [920] 

Q.  Have  you  at  any  time  since  July  12,  1946, 
made  any  effort  to  change  the  condition  or  the 
appearance  of  any  one  of  those  cuttings? 

A.    No. 

Q.  Have  you  caused  them  to  be  brought  into 
Court  here  as  nearly  as  possible  in  the  exact  con- 
dition in  which  they  were  then  on  July  12  except 
for  the  effects  of  time  and  atmosphere  ? 

*  *     * 

The  Witness  (Through  Interpreter) :  Yes,  and 
I  haven't  done  anything  that  would  have  changed 
them.  [921] 

Q.  (By  Mr.  Bunn) :  Have  you,  upon  the  oc- 
casion of  any  one  of  those  examinations  of  those 
cuttings,  to  which  you  have  testified,  seen  any  mat- 
ter drop  off  of  any  one  of  those  cuttings? 
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The  Court:  The  question  is  whether  or  not  he 
saw  it 

Mr.  Bunn:    Yes. 

The  Court;  When  he  had  it  in  his  possession. 
Of  course  I  do  not  suppose  he  could  see  it  when 
it  was  locked  up  in  Mr.  Bunn's  safe. 

*     *     * 

The  Witness  (Through  Interpreter)  :  The  grease 
that  was  fresh  adhered  to  the  paper,  of  course. 

The  Court:  I  think  counsel  meant  solid  matter, 
did  you  not? 

Mr.  Bunn:  As  distinguished  from  droppings  of 
grease,  [922]  does  your  Honor  mean? 

The  Court:    Yes. 

Mr.  Bunn:    Yes. 

The  Court:  Where  is  that  one  with  the  hair  on 
it,  it  looks  like? 

(The  exhibit  referred  to  was  passed  to  the 

Court.) 

The  Court:    This  is  number  what? 

The  Clerk:    36-1.  | 

The  Court:  There  is  some  solid  matter  as  dis- 
tinguished from  grease  on  there. 

Do  you  see  that  lump? 

The  Witness:    Yes,  your  Honor. 

The  Court :  Now  your  question  is  whether  or  not 
at  the  time  he  examined  it  he  saw  any  solid  matter 
similar  to  that  or  other  solid  matter  drop  off? 

•Mr.  Bunn:     Yes,  drop  off. 
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The  Witness:    No. 

Q.  (By  Mr.  Bunn)  :  Mr.  Londono,  is  there  any 
iifference  apparent  to  you — withdraw  that. 

What  difference,  if  any,  appears  to  you  in  your 
3xamination  of  those  cuttings  in  this  courtroom  yes- 
terday and  today  from  their  appearance  when  given 
to  you  on  July  12th? 

A.  (Through  Interpreter) :  At  the  time  the 
samples  were  given  to  me  they  had,  of  course,  wet 
urease,  fresh  grease,  on  [923]  them  and  I  didn't 
observe  any  discoloration  or  any  spots,  rusty  spots, 
i)ut  similar  to  the  one  that  I  noticed  yesterday  in 
this  Court  when  examined  meticulously. 

Mr.  Bunn:    Will  you  read  that  answer? 

The  Court :    He  said  ' '  but  similar ' '  ? 

The  Interpreter:    Yes. 

«     «     « 

Q.  (By  Mr.  Bunn) :  Now  you  were  asked  how 
[nany  tons  of  wire  you  yourself  caused  to  be  pickled. 
Did  you  yourself  cause  any  of  it  to  be  pickled? 

A.    No. 

Q.    Did  anybody? 

A.  I  sold  Gonzalez  &  Blanco  25  tons  for  sup- 
posed to  be  pickled. 

Q.    Who  was  to  have  it  pickled? 

A.    Mr.  Gonzalez. 

Q.    At  whose  expense  ?  [924] 
I  A,    Yes. 
I  Q.    At  whose  expense? 

A.     (Through  Interpreter):    Mr.  Gonzalez's. 
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You  have  been  in  the  importing  business  how 
long?  A.     From  1942. 

Q.  Do  you  know  in  whose  actual  possession 
primarily  cargo  on  a  dock  is 

*  *     * 

Q.    — '■ — when  it  is  on  such  dock? 

•  *     * 

The  Court:  Is  that  not  a  matter  of  which  this 
Court  can  [925]  take  judicial  notice?  It  is  down 
there  on  the  dock  and  they  want  to  charge  him 
demurrage  so  if  it  is  his  how  are  they  going  to 
charge  him  demurrage? 

Mr.  Bunn:  I  think  your  Honor's  question  has 
satisfied  me. 

The  Court :  It  seems  to  me  it  is  a  course  of  busi- 
ness that  is  well  known.  The  shipment  is  there  and 
it  is  there  in  somebody's  custody  until  it  is  taken 

from  them. 

^    *    * 

Q.  Mr.  Londono,  do  you  know  of  any  market 
which  existed  in  Southern  California  at  any  price 
for  that  portion  of  the  wire  which  was  last,  in 
the  spring  of  1947,  shipped  by  you  to  South  America 
from  the  Moore-McCormack  dock? 

Mr.  Diether:  I  object  to  that  as  improper  re- 
direct examination.  [926] 

The  Court:     Overruled. 

Mr.  Diether:  May  I  be  heard  on  that,  your 
Honor,  before  he  answers? 

This  particular  wire  was  wire  which  was  shown  i 
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by  one  of  the  letters  which  I  offered  for  identi- 
fication yesterday,  as  being  on  the  dock  as  a  re- 
sult of  separation  from  a  shipment  which  went  on 
the  West  Wind,  which  was  in  the  middle  of  August 
1946.  This  shipment  was  made  in  April.  I  think 
the  boat  actually  left  the  dock  in  May  of  1947. 
Here  it  remained  on  the  dock  all  that  time. 

I  wish  to  further  object  to  the  question  on  the 
ground  it  is  indefinite  as  to  what  time  this  witness 
is  speaking  about  that  there  was  a  market,  when 
it  was  first  separated  from  the  shipment  that  was 
made  from  the  West  Wind  in  August  of  1946  or 
after  it  laid  on  the  dock  for  seven  months  in  May 
of  1947. 

Mr.  Bunn:    My  question  is  clear. 

Mr.  John  Morrow:  We  also  add  the  additional 
objection  that  the  word  '^market"  is  too  indefinite 
to  mean  anything. 

Mr.  Dasteel:    We  object  also  on  both  grounds. 

The  Court:    Let  me  hear  the  question. 

Mr.  Laven:    I  join  in  the  objection. 

Mr.  Diether:  May  I  join  in  all  objections  of 
other  counsel.  And  it  is  also  outside  the  scope  of 
anything  that  was  brought  out  by  any  counsel  on 
cross-examination.  [927] 

The  Court:  The  only  ground  I  am  considering 
is  whether  or  not  the  question  is  indefinite.  The 
other  grounds  are  overruled. 

Let  me  hear  the  question. 

(The  question  referred  to  was  read  by  the 
reporter  as  follows:  "Q.  Mr.  Londono,  do  you 
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know  of  any  market  which  exists  in  Southern 
California  at  any  price  for  that  portion  of  the 
wire  which  was  last,  in  the  spring  of  1947, 
shipped  by  you  to  South  America  from  the 
Moore-McCormack  dock?") 

Mr.  Bunn:    At  that  time. 

The  Court :     At  what  time  ? 

Mr.  Bunn:  When  he  shipped  it  in  the  spring 
of  1947. 

The  Court :     Very  well. 

Mr.  Diether :    If  your  Honor  please — pardon  me. 

Mr.  Dasteel:  That  question  is  so  inconsistent. 
He  asked  about  a  market  in  Los  Angeles  for  wire 
that  was  shipped  to  Colombia,  and  he  doesn't  say 
what  he  means  by  ** market,"  market  price,  market 
value,  or  what.  It  is  so  indefinite  and  uncertain  that 
I  object  to  it  on  those  grounds. 

Mr.  Bunn:  Market  value.  I  will  add  that  to  the 
question. 

Mr.  Diether:  I  further  object  upon  the  ground 
that  at  that  particular  time  when  it  was  shipped 
it  is  incompetent,  [928]  irrelevant  and  immaterial, 
upon  the  ground  that  the  only  time  that  the  market 
would  be  material  would  be  at  the  time  it  was 
first  available  to  him,  namely,  when  it  was  sepa- 
rated out. 

The  Court:  Suppose  he  was  under  duty  to  miti- 
gate his  damages  as  much  as  possible.  The  objec- 
tion is  overruled. 

Do  you  understand  the  question  now  ? 

The  Witness:    Yes,  your  Honor. 
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The  Court :    Very  well. 
The  Witness:     This  shipment  of- 


The  Court:  No.  Do  you  know  whether  or  not 
there  was  any  market  for  it? 

The  Witness:  The  only  market  I  knew,  the 
only  market  value,  was  for  Gonzalez  &  Blanco, 
which  the  same  day  agreed  to  pay  me  no  more  than 
$4.50  per  ton  of  very  similar  wire. 

Mr.  Dasteel :  I  move  that  the  answer  be  stricken 
on  the  ground  that  it  is  hearsay.  He  is  quoting 
Gonzalez  &  Blanco. 

Mr.  Diether :    And  not  responsive  to  the  question. 

The  Court:    Motion  denied. 

Q.  (By  Mr.  Bunn)  :  Mr.  Londono,  you  testi- 
fied the  other  day  about  a  requirement,  I  believe, 
of  the  Republic  of  Colombia — on  cross-examination 
— about  the  shipping  of  merchandise  into  Colombia 
from  outside.  A.    Yes. 

Q.  What  was  in  1946  the  requirement  of  you, 
as  an  [929]  importer,  by  the  Republic  of  Colombia, 
if  any,  in  relation  to  the  taking  of  money  out  of 
Colombia  for  the  purchase  of  merchandise  in  the 
United  States  of  America? 

The  Court :    To  be  imported  into  Colombia  ? 

Mr.  Bunn :  Yes,  to  be  shipped  back  into  Colom- 
bia. 

*         ♦         4e 

Mr.  Bunn:  The  materiality  of  it  is  that  I  want 
to  know  what  the  relationship  between  any  price 
that  he  may  actually  have  received  for  the  wire  in 
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Colombia  and  the  amounts  shown  on  any  export 

declaration  from  here  to  Colombia.  [930] 


Mr.  Bunn :  What  I  propose  to  show  is  that  when 
a  Colombian  importer  causes  money  to  go  out  of 
Colombia  into  the  United  States  of  America 

The  Witness :     Or  any  other  country  in  the  world. 

The  Court:    Just  a  moment. 

Mr.  Bunn:    for  the  purpose  of  merchandise 

in  the  United  States  to  be  shipped  from  the  United 
States  to  Colombia,  that  on  the  shipment  of  that 
merchandise  into  Colombia  there  must  appear  on 
the  documents  required  by  the  government  the 
amount  of  money  which  went  out  of  Colombia  for 
the  purchase  of  the  merchandise. 

The  Court:    How  is  that  material? 

Mr.  Bunn:    In  other  words,  I  propose  to  show 

that  the  Republic  of  Colombia  is  not  willing  for  a 

Colombian  importer  to  take  out  $160,000  for  the 

purchase   of  rotten  onions   and  send  back  rotten 

onions  there  without  showing  what  he  paid  [931] 

for  it. 

*     *     * 

The  Court:  What  has  that  to  do  with  the  dam- 
ages which  you  claim? 

Mr  Bunn :  It  has  nothing  to  do  with  the  damages 
whatsoever,  but  I  want  to  forestall  the  continuation, 
as  was  started  yesterday  on  the  cross-examination, 
of  an  effort  on  the  part  of  the  opponents  to  show 
that  Mr.  Londono  reported  to  the  Colombian  gov- 
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ernment  on  the  shipping  documents  for  the  mer- 
chandise to  go  back  into  Colombia  a  larger  sum  of 
money  than  Mr.  Echavarria  paid  him  for  the  [932] 
wire. 

The  Court :    You  mean  on  his  export  declaration  ? 

Mr.  Bunn:     Yes,  sir. 

The  Court:  His  United  States  export  declara- 
tions ? 

Mr.  Bunn:    Yes,  sir. 

*     *     * 

The  Court:  I  still  don't  see  how  it  is  material. 
All  that  would  do  would  be  to  go  to  the  weight 
of  his  testimony. 

Mr.  Bunn:  With  the  conversation  here  I  have 
accomplished  my  purpose.  I  have  brought  to  coun- 
sel's attention  and  to  the  attention  of  the  Court 
what  I  propose  to  prove  by  this  witness,  so  that 
there  can  be  no  misunderstanding  from  now  on 
on  that  thing. 

The  Court:  All  right.  Ask  your  question  over 
again,  now. 

Q.  (By  Mr.  Bunn)  :  Mr.  Londono,  what  is  the 
requirement,  if  any,  which  the  Colombian  Govern- 
ment makes  of  you  as  an  importer  as  to  the  showing 
or  not  showing  on  documents  accompanying  mer- 
chandise into  Colombia  from  this  country  as  to  how 
much  money  has  been  spent  in  the  United  States 
for  that  merchandise?  [933] 
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The  Court:  How  much  was  spent  in  Colombia, 
or  how  much  was  spent  in  the  United  States  ? 

The  long  and  short  of  it  is  you  want  to  know 
whether  or  not  he  is  required  to  put  in  the  amount 
of  money  he  spent  for  merchandise  on  documents, 
to  the  Republic  of  Colombia,  when  it  is  shipped 
back  there. 

Mr.  Bunn:    Yes,  sir,  that  is  what  I  want. 

*  *     * 

Mr.  John  Morrow :    At  least,  it  should  be  limited 
to  what  was  required  in  this  particular  instance. 
The  Court:    Yes. 
Mr.  Bunn :    Yes,  I  will  limit  it. 

*  *     * 

Mr.  Dasteel :  Just  a  moment.  May  all  the  previ- 
ous statements  of  counsel  be  stricken  from  the 
record  ? 

The  Court:  The  last  question  has  been  with- 
drawn. The  previous  statements  of  counsel  may  not 
be  stricken.  They  are  [934]  just  explanatory  of 
what  he  is  trying  to  get  at.  [935] 

*  *     * 

The  Court:  C-T,  for  identification,  export  dec- 
laration on  the  2825  rolls. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  C-T,  for  identification.)  [937] 

*  »     * 

The  Court:  What  do  you  propose  to  ask  the 
witness  about  this  export  declaration?    Column  7 
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las  a  place  for  the  number,  amount,  net  commodity 

lumber,  ^'G^'  for  General  License. 

Mr.  Bunn:     Since  he  has  been  asked  about  this 

iocument  by  Mr.  Diether,  I  want  him  to  explain 

-yv  I  want  at  least  to  read  into  the  record  the  printed 

leading  of  the  column  at  the  extreme  right  over  the 

iollar  figure  there. 

*     *     * 

Mr.  Diether:  The  only  materiality  it  would  have 
^ould  be  to  show  on  July  31st  that  his  agent  had 
:his  export  declaration  prepared  for  shipment  of 
;vire  to  Colombia.  In  other  words,  it  shows  the 
ntention  to  immediately  take  [938]  possession  of 
:hat  quantity  of  wire  and  ship  it  to  South  America. 

Mr.  Bunn:  And  that  is  all  you  wanted  it  men- 
:ioned  for  yesterday? 

Mr.  Diether:  That  is  all,  and  the  date  that  is 
nentioned  on  it. 

Mr.  Bunn:    Then  that  is  all  I  care  to  pursue  the 
natter,  on  that  statement  of  counsel. 
K  «    «    « 

The  Court:    It  is  admitted. 

Mr.  Diether:     I  offer  it  for  the  purpose  stated. 
May  it  be  received  for  the  purposes  for  which  I 
l^tated? 
,   Mr.  Bunn:    Well,  it  is  received  or  not,  isn't  it? 

The  Court:  It  is  received  in  evidence  for  all 
ourposes,  if  any.  [939] 

(The  document,  heretofore  marked  Defend- 
ants' Exhibit  C-T,  for  identification,  was  re- 
ceived in  evidence.) 
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Mr.  Bunn :  Now,  may  I  see  it,  please.  Now  that 
it  is  in  evidence,  may  the  record  show  that  under 
the  column  numbered  7  at  the  extreme  right  appears 
the  following  printed  language,  and  I  want  it  read 
in  here. 

Mr.  Dasteel :  You  might  as  well  put  the  date  in, 
too,  Mr.  Bunn. 

Mr.  Bunn:  It  is  very  short.  The  date  is  July 
31,   1946,  but  that  is  typewritten.    The  following! 

printed  language 

The  Court:  In  column  7.  You  haven't  identified 
that  yet. 

Mr.  Bunn:  Sorry.  I  said  it  first.  Under  column 
7  at  the  extreme  right: 

''Value  at  time  and  place  of  export  (selling 
price,  or  cost  if  not  sold,  including  inland, 
freight,  insurance  and  other  charges  to  place; 
of  export)." 

And  undei:  that  the  figure,  ''$13,582.00."  [940] 


# 
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JAMES  E.  SWEENEY 
called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 


Direct  Examination 
By  Mr.  Bimn : 

Q.    Mr.  Sweeney 

Mr.  Laven:  Just  a  moment,  counsel,  before  we 
proceed.  We  haven't  any  understanding  as  to  a 
further  daily  copy,  and  I  think  we  should  decide 
that  before  the  reporter  goes  ahead. 

Mr.  Diether:  We  decided  that  there  would  be 
no  more  daily. 

The  Court:     There  is  to  be  no  further  daily? 

Mr.  Bunn :     That  is  my  understanding. 

The  Court :     Unless  you  change  your  minds. 

Very  well. 

Q.  (By  Mr.  Bunn) :  Mr.  Sweeney,  first  I  must 
admonish  you  that  you  will  have  to  make  an  extra 
effort  to  be  heard  in  this  room,  as  though  I  were 
standing  back  in  that  corner  and  you  were  talking 
primarily  to  me.  You  will  have  to  be  conscious  of 
it  [947]  all  the  time  or  your  voice  will  fall  into  the 
depths. 

What  is  your  business  now,  sir  ? 

A.     Foreign  freight  forwarding. 

Q.    Mr.  Morrow  says  he  can't  hear  you. 

A.    Foreign  freight  forwarding. 

Q.     Where  is  your  ofiice? 

A.    124  West  Fourth  Street. 
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Q.     In  Los  Angeles?  A.     Los  Angeles. 

Q.     What  was  your  business  in  the  year  1946? 

A.  The  same.  I  was  manager  of  the  same  type 
of  business,  and  the  company  was  Mattoon  &  Com- 
pany. 

Q.  And  now  you  are  in  business  for  yourself,  or 
for  somebody  else  ? 

A.     It  is  my  own  business  now. 

The  Court :  How  long  were  you  with  Mattoon  & 
Company?  Were  you  with  Mattoon  &  Company 
up  until — what  was  the  last  transaction  here  ? 

The  Witness:  I  was  with  them  for  five  years 
and  left  them  in  April  of  1947. 

Q.     (By  Mr.  Bunn)  :     Permanently? 

A.     Permanently. 

Q.  When  did  you  first  become  acquainted  with 
the  plaintiff,  J.  B.  Londono?  [948] 

A.  Early  in  1946,  when  he  had  the  barbed  wire 
transaction  that  was  supplied  from  Fontana. 

Mr.  Diether:     From  Montana? 

The  Witness :     Fontana. 

Q.  (By  Mr.  Bunn)  :  Did  you  have  any  contact 
with  Mr.  Londono  in  connection  with  barbed  wire 
shipped  by  Dulien  to  Los  Angeles  County? 

Mr.  Diether:     When? 

Mr.  Bunn:     Did  he  have  any? 

The  Witness:  The  first  contact  I  had  with  Mr. 
Londono  in  that  was  when  he  advised  of 

Mr.  Diether:  Just  a  moment.  I  object  to  the 
witness  volunteering.  He  isn't  answering  the  ques- 
tion. 
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Q.  (By  Mr.  Bunn) :  When  did  you  have  con- 
tact with  Mr.  Londono  in  connection  with  barbed 
wire  shipped  by  Dulien  to  Los  Angeles  County? 

A.    Yes. 

Q.    When  did  you  first  have  such  contact  ? 

A.     Sometime  in  July,  1946.  [949] 

*  *     * 

The  Court:  There  was  only  one  Mr.  Sweeney 
with  Mattoon  &  Company  during  the  time  that  you 
were  there  % 

The  Witness:     Yes. 

The  Court:    And  that  was  you? 

The  Witness:    Yes. 

Q.  (By  Mr.  Bunn) :  What  was  your  position 
in  the  office  of  Mattoon  &  Company  ? 

*  *     * 

The  Witness:     I  was  manager. 

Q.  (By  Mr.  Bunn) :  Does  Mattoon  &  Company 
have  more  than  one  office  ?  A.    Yes. 

Q.     How  many  offices  do  they  have?  [950] 

A.     Three. 

Q.    Where? 

A.  Los  Angeles,  New  Orleans  and  San  Fran- 
cisco. 

Q.  You  were  manager  of  what  office,  if  any  one 
only?  A.    Los  Angeles.  [951] 

*  *     * 

Q.  (By  Mr.  Bunn) :  Did  you  have  any  con- 
versation with  Mr.  Londono  prior  to  July  29th  about 
what  we  call  the  Dulien  wire?  A.    Yes. 
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Q.     When  did  that  conversation  take  place? 

A.    I  don't  remember  the  day. 

Q.  Do  you  remember  approximately  how  long 
before  July  29th  it  was? 

A.     It  was  approximately  two  weeks. 

Q.  Was  there  anybody  else  present  at  that  con- 
versation ?  A.     None  that  I  remember. 

Q.    What  was  said? 

The  Court:     Where  was  it? 

Q.     (By  Mr.  Bunn)  :     Where  did  it  take  place? 

A.    At  Mattoon's  office. 

Q.    What  was  said? 

A.  It  concerned  mostly  the  tentative  plans  of 
shipping.  In  other  words,  what  port  in  Colombia 
the  freight  was  going  [952]  to  and  how  much  and 
just  the  ordinary  details  of  the  shipping. 

The  Court :     What  w^as  said,  in  substance  ? 

Q.  (By  Mr.  Bunn)  :  What  did  Mr.  Londono 
say? 

A.     Well,  so  much  of  the  tonnage  of  the  2000  tons 

was  to  go  to  Cartagena,  Colombia,  and  so  much  was 

to  go  to  Buenaventura,  Colombia,  and  so  far  as  the 

final  details  of  documents,  etc.,  we  didn't  discuss 

that  because  we  didn't  know  the  exact  consignees, 

etc.  [953] 

*     *     * 

The  Court:  Do  you  remember  the  precise  num- 
ber of  tons  mentioned  in  that  conversation? 

The  Witness:     No. 

Q.  (By  Mr.  Bunn) :  Were  you  given  any  spe- 
cific tonnage  instructions  in  that  first  conversation? 


I 
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A,  No,  other  than  a  larger  portion  was  to  go  to 
Buenaventura  than  to  Cartagena. 

Q.  Did  you  have  a  conversation  with  Mr.  Lon- 
dono on  Friday,  July  26,  1946,  that  you  remember? 

A.  I  am  sure  I  did,  and  it  had  mostly  to  do  with 
going  to  the  dock.  [954] 

*     *     * 

Q.     Where  was  it?  A.    In  Mattoon's  office. 

Q.  (By  Mr.  Bunn) :  Do  you  remember  what 
was  said? 

The  Court :     In  substance. 

The  Witness:  In  substance,  it  was  a  matter  of 
finding  out [955] 

Q.  (By  Mr.  Bunn):  You  have  to  say,  ^^ some- 
body said''  or  we  will  have  two  more  pages  of 
objections  here. 

The  Witness :  We  wanted  to  see  the  wire  or 
wanted  to  check  the  arrival  of  the  ship 

Mr.  Diether:     Who  did? 

Q.  (By  Mr.  Bunn) :  You  have  to  start  every 
sentence  with  '^he  said''  or  ^^I  said." 

The  Court :     If  you  can  remember,  in  substance 

The  Witness:  Well,  let's  put  it  this  way:  He 
said  that  he  wanted  to  check  the  ship's  arrival,  and 
we  wanted  to  see  the  freight,  of  course,  and  we 
agreed  tentatively  on  a  time  to  go  down  there,  and 
I  also  agreed  with  him  to  check  the  arrival  so 
that  we  could  go  down  at  the  right  time. 

The  Court:  Did  anybody  mention  the  name  of 
the  ship? 
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The  Witness:  We  knew  the  name  of  the  ship. 
The  name  of  it  was  passed  back  and  forth  any 
number  of  times. 

Q.  (By  Mr.  Bunn)  :  What  was  the  name  of 
the  ship?  A.     White  Squall.  [956] 

*     *     * 

Q.  Do  you  know  whether  or  not  you  saw  Mr. 
Londono  on  July  29,  1946? 

A.     No,  I  didn't  see  him. 

Q.  You  mean  you  did  not  see  him  or  you  don't 
remember  if  you  saw  him? 

A.     I  don't  remember  that  I  saw  him. 

Q.  Did  you  on  July  29,  1946,  have  any  contact 
with  or  communication  from  the  Citizens  National 
Trust  &  Savings  Bank  regarding  what  we  call  the 
Dulien  Wire  ?  A.    Yes. 

Q.    Where  were  you?  A.    In  my  office. 

Q.  What  contact  did  you  have  or  communica- 
tion received? 

A.  Well,  the  bank  sent  by  messenger  the  release 
for  the  merchandise  along  with  a  letter  of  instruc- 
tions which  we  had  to  acknowledge  receipt  of  on  the 
duplicate. 

Q.  Now  do  you  have — and  when  I  say  ^'do  you 
have"  I  include  your  personal  possession  or  Mat- 
toon's  files  which  have  been  brought  into  court  here, 
or  Mattoon's  office 

Mr.  Diether:  How  could  this  witness  possibly 
say  what  Mattoon  had  ? 

The  Court:     Did  you  retain  that  letter  of  in- 
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structions  with  its  accompanying  document  or  docu- 
ments, if  any*?  [957] 

The  Witness:     I  did  that  day. 

The  Court:     Do  you  continue  to  retain  them? 

The  Witness :     No. 

The  Court:    What  happened? 

Q.  (By  Mr.  Bunn)  :  What  did  you  do  with  it 
or  them? 

A.  They  were  returned  to  the  bank  at  their  re- 
quest on  the  31st. 

Q.  How  did  you  happen  to  return  them  to  the 
bank?  Did  anything  happen  on  the  29th  which 
caused  you  to  return  them  to  the  bank  ? 

A.     No,  nothing. 

The  Court:  Do  you  remember  what  documents 
accompanied  that  letter? 

The  Witness:  Well,  just  the  one  release  which 
indicated  the  freight  was  paid  and  we  could  go  to 
work  on  the  merchandise. 

The  Court:  Was  there  a  bill  of  lading  accom- 
panying that  letter?  [958] 

*  *     * 

The  Witness :     No. 

Mr.  Diether :     If  he  knows. 
j    Mr.   O'Malley:     I   think  that   that   qualification 
i^hould  be  made. 

The  Court :    He  said  no. 

*  *     * 

The  Court:  The  witness  said  no,  there  was  no 
bill  of  lading  accompanying  the  letter. 
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Mr.  O'Malley:  If  your  Honor  please,  I  would 
like  for  the  [959]  record  to  have  that  question 
framed,  a  preliminary  question  as  to  his  knowledge. 

The  Court :     He  is  testifying  as  to  his  knowledge. 

Mr.  O'Malley:  I  think,  your  Honor,  your  fur- 
ther interrogation  might  indicate  that  he  is  testify- 
ing to  his  own  present  conclusion  rather  than  to  his 
knowledge. 

The  Court:  He  is  sworn  to  testify  to  the  truth. 
I  will  treat  your  objection  as  a  motion  to  strike  and 
deny  it. 

Mr.  O'Malley:     Thank  you,  your  Honor. 

Q.  (By  Mr.  Bunn) :  Mr.  Sweeney,  what  was  the 
document  which  you  received  on  the  29th  from  the 
Citizens  Bank? 

The  Court :    Accompanying  the  letter. 

Mr.  Bunn:     Accompanying  the  letter. 

Mr.  O'Malley:     If  he  knows. 

The  Court :     If  he  knows.  [960] 

*  *     * 

The  Witness :     It  was  a  freight  bill. 

The  Court:     His  answer  was,  it  was  a  freight 

bill. 

*  *    * 

Q.  Mr.  Sweeney,  I  show  you  Plaintiff's  Exhibit 
No.  7,  which  is  entitled  ''Original  Freight  Bill," 
and  ask  you  if  you  ever  saw  that  document  before? 

A.     (Examining  document)     Yes. 

Q.  Is  that  the  document  you  received  on  the 
29th  of  July? 

The  Court:     Accompanying  the  letter? 
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The  Witness :    Yes. 

Q.  (By  Mr.  Bunn) :  Is  there  anything  now  on 
the  face  of  that  document  which  was  not  on  the 
face  of  it  when  you  received  it  on  the  [961]  29th, 
Dther  than  the  blue  penciled  No.  7  in  the  upper 
right-hand  comer  and  the  purple  ink  notation, 
^Plaintiff  ^s  1,  P.  S.  Noon,"  in  the  center  of  it? 

A.     There  is  no  additions  that  I  recall. 

Q.  What  about  the  telephone  numbers  ap- 
parently on  there?  A.     I  don't  remember. 

Q.  Was  the  stamp  ^'Matson  Navigation  Com- 
pany, Paid"  on  that?  A.    Yes. 

The  Court:    What  date  does  that  say? 

The  Witness:     The  29th. 

Q.  (By  Mr.  Bunn) :  Was  the  blue  pencil 
initialing  in  the  center  of  the  page  stamped  on 
there?  A.    Yes. 

Q.  Was  the  other  stamp,  which  is  now  on  the 
[eft-hand  side  of  the  document,  reading  '^Payment 
Received,  Check  2529962,"  on  there?  A.    Yes. 

Q.  Was  there  then  on  the  back  of  that  docu- 
ment, the  reverse  side  of  which  I  now  show  you, 
any  of  the  writing,  the  typewriting  or  pen  writing, 
^hich  now  appears  on  the  back  of  it  ? 

A.    No.  [962] 

Q.  Now  you  received  that  on  the  29th  with  a 
etter  from  the  bank?  A.     That  is  right. 

Q.    How  long  did  you  retain  that  document? 

Mr.  Diether :    After  he  received  it  on  the  29th  ? 

Mr.  Bunn:  He  couldn't  have  retained  it  before 
le  received  it. 
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Mr.  Diether:     That  is  the  time  you  are  speaking 
about  *? 

Mr.  Bunn :    Yes. 

The  Witness:     From  the  29th  I  kept  it  until  it 
was  returned  to  the  bank  by  me  on  the  31st. 

Q.     (By  Mr.  Bunn)  :     When  you  returned  that 
document  to  the  bank  on  the  31st  what,  if  anything, 
did  you  do  with  the  letter  which  had  accompanied  ^^ 
that  document? 

A.     Why,  I  returned  the  letter  and  the  freight 
bill  to  either  Mr.  Schroeder  or  Mr.  Powers,  I  don't: 
recall.    Both  were  there. 

Q.     Had  you,  between  the  time  you  received  the 
letter  and  the  freight  bill  on  the  29th,  and  the  time! 
you  returned  them  to  the  bank  on  the  31st,  received  I 
any  verbal  or  written  communication  in  addition) 
thereto  from  the  bank? 

A.     Both  Mr.   Powers  and  Mr.   Schroeder  haH 
called  me  on  it. 

Q.     Called  you  on  the  telephone?  [963] 

A.     On  the  phone,  yes. 

The  Court:     One  moment.    When  you  received 
the  letter  on  the  29th  from  the  bank,  was  that  the'^ 
only  document  which  accompanied  the  letter? 

The  Witness:    Yes. 

Q.     (By  Mr.  Bunn)  :     Did  either  of  those  tele- 
phone calls  come  to  you  on  the  29th,  Monday? 

A.     No.  [964] 

*     *     ♦ 

Q.     Did  either  of  those   calls  come  to  you  on^ 
Tuesday,  July  30?  A.    Yes. 
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Q.     Did  both  of  them  come  to  you  that  day? 

A.  My  recollection  is — it  could  have  been  one 
call — first  Mr.  Powers  and  then  Mr.  Schroeder  on 
the  same  call. 

Q.     But  you  talked  to  both  gentlemen? 

A.     Yes. 

Q.     On  Tuesday?  A.    Yes. 

Q.  Had  you  dealt  with  the  foreign  department 
of  the  Citizens  Bank  before  that?  [965] 

A.    Yes. 

Q.  Were  you  personally  acquainted  with  Mr. 
Schroeder  before  that?  A.    Yes. 

Q.    With  Mr.  Powers  before  that?  A.    Yes. 

Q.     Did  you  know  the  voice  of  each  of  them  ? 

A.    Yes. 

Q.  Now  tell  us  what  was  said  by  you  and  what 
was  said  by  each  of  them  successively  in  those  tele- 
|)hone  conversations? 

*     *     * 

A.  The  phone  call  starts  with  Mr.  Powers'  re- 
quest that  the  document  and  the  letter  be  returned, 
and  Mr.  Schroeder  also  requested  it  in  order  to 
reissue  the  instructions  to  more  completely  protect 
the  bank's  position. 

Q.    You  mean  that  is  what  he  told  you? 

A.     In  substance,  yes.  [966] 

Mr.  Diether:  By  '' document ''  is  the  witness  re- 
ferring to  Plaintiff's  Exhibit  7  and  the  letter  ac- 
companying it? 

Mr.  Bunn:     So  he  said. 
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Q.    Did  you  not?  A.    Yes. 

Q.  Did  you  in  whole  or  in  part  or  at  all  comply 
with  that  request  on  Tuesday,  July  30  ? 

*     *     * 

The  Witness:     No.  [967] 

Q.  (By  Mr.  Bunn) :  What  did  you  say,  if  any- 
thing, in  telephone  response  to  Mr.  Schroeder's 
request  ? 

A.  The  call  came  in  the  afternoon.  I  was  busy, 
too  busy  to  take  care  of  the  matter,  and  said  I 
would  come  over  first  thing  in  the  morning,  which 
I  did,  the  following  morning. 

The  Court:  Did  you  take  the  documents  with 
you  then  ? 

The  Witness :    Yes. 

The  Court:  That  is  to  say,  the  letter  and  the 
freight  bill? 

The  Witness :     The  letter  and  the  freight  bill. 

Q.  (By  Mr.  Bunn) :  Did  you  go  alone  to  the 
bank?  A.     No. 

Q.    Who  was  with  you?  A.    Mr.  Londono. 

Q.  About  what  time  was  it  when  you  went  into 
the  bank? 

A.     Approximately  10 :30  or  11 :00  in  the  morning. 

Q.     To  what  location  in  the  bank  did  you  go? 

A.     To  the  foreign  department. 

Q.     With  whom,  if  anybody,  did  you  talk? 

A.     Mr.  Schroeder  and  Mr.  Powers. 

Q.     Both?  A.    Yes.  [968] 

Q.    Was  Mr.  Londono  in  your  presence  at  the 
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conversation  with  Mr.  Schroeder?  A.    Yes. 

Q.     Was  there  any  other  person  there  within  the 
range  of  hearing  ? 

A.    Well,  possibly  Mr.  Powers.    The  documents 
were  handed  over 


Q.  Who  handed  the  documents  to  whom  in  the 
bank  on  that  occasion  ? 

A.  I  handed  the  docmnents  to  either  Mr.  Powers 
or  Mr.  Schroeder,  I  don't  remember  which. 

The  Court:  Did  you  say  anything  when  you 
handed  them  to  them  ? 

The  Witness:  Just  ^^ These  are  the  papers  you 
requested,  [969]  and  here  they  are.'' 

Q.  (By  Mr.  Bunn)  :  Did  the  person  to  whom 
you  then  handed  the  documents,  whether  Mr. 
Schroeder  or  Mr.  Powers,  make  any  response  that 
you  now  remember? 

A.  Well,  nothing  other  than  that  they  acknowl- 
edged that  they  had  them. 

*  *     * 

Q.  Did  he  say  anything  about  what  he  intended 
to  do  with  the  documents,  or  either  of  them*?  [970] 

*  *     * 
The  Witness:    No. 

Q.     (By  Mr.  Bunn)  :     Did  you  see  him  do  any- 
thing with  either  of  said  documents?  A.    No. 
Q.    Did  he  leave  your  presence?            A.    Yes. 
The  Court:    Who? 
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Mr.  Bunn:  The  gentleman  to  whom  he  handed 
the  documents. 

The  Court:  Did  he  leave  his  presence  with  the 
documents?  [971] 

The  Witness:    Can  I  explain  it? 

The  Court:  I  think  he  can.  Tell  us  what  hap- 
pened. 

The  Witness :  Obviously  Mr.  Powers  had  to  take 
care  of  the  mechanics  of  it,  so  he  took  the  docu- 
ments and  went  into  some  other  part  of  the  depart- 
ment to  do  what  they  wanted  to  do. 

Q.  (By  Mr.  Bunn)  :  Was  that  letter  ever  again 
returned  to  you?  A.    No. 

Q.    Do  you  know  what  became  of  that  letter? 

A.    No. 

Q.  Was  the  freight  bill  ever  again  returned  to 
you  ?  A.    Yes. 

Q.    When? 

A.    Later  in  the  note  department. 

Q.     On  the  same  day?  A.    Yes,  same  day. 

Q.  Was  anybody  present  with  you  when  it  was 
returned  to  you  in  the  note  department? 

A.     Mr.  Londono  and  Mr.  Schroeder. 

The  Court:  Have  you  finished  your  conversa- 
tion with  Mr.  Schroeder  and  Mr.  Powers  when  you 
first  brought  the  letter  and  the  document  back  ? 

The  Witness:    Yes,  that  portion. 

The  Court:  Did  they  say  anything  to  you,  did 
they  say  [972]  ^^Just  wait  here"  or  '^Come  back 
tomorrow"  or  ^*Go  downstairs"? 

The  Witness:     No.    The  whole  matter  was  co- 
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incidental  with  some  arrangements  Mr.  Londono 
had  with  the  bank,  which  were  no  business  of  mine, 
but  we  had  to  go  together  after  we  left  to  the  dock 
so  I  stayed  until  the  letters  were  dictated  and 
written  and  transmitted  and  I  signed  for  the  return. 

*     *     * 

The  Court:  How  long  did  you  stay  up  in  the 
foreign  department? 

The  Witness:  Well,  we  probably  spent  a  half 
or  three-quarters  of  an  hour  there,  and  probably 
another  hour  downstairs  in  the  note  department. 

The  Court:  Was  there  conversation  back  and 
forth  between  you  and  Powers  and  Schroeder  and 
Londono  ? 

The  Witness :  Well,  most  of  the  conversation  was 
between  Mr.  Schroeder  and  Mr.  Londono  regarding 
the  financial  arrangements  on  the  shipment.  [973] 

4f         4f         * 

I  Q.  All  right.  You  said  that  the  freight  bill  was 
handed  back  to  you  in  the  note  department. 

A.     That  is  right. 

Q.    On  the  same  visit  by  you  to  the  bank? 

A.    Yes. 

Q.    Who  handed  it  to  you? 

A.    Mr.  Schroeder. 

Q.  Did  he  at  the  same  time  hand  you  anything 
3lse? 

A.  Well,  the  letter  giving  the  shipping  instruc- 
dons  for  which  I  signed. 

The  Court:    Did  he  hand  you  any  other  docu- 
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ments  at  that  time  besides  the  letter  and  the  freight 

bill? 

The  Witness:    No. 

Mr.  Bunn:  May  I  have  Exhibit  No.  20  and  the 
other  documents,  please? 

(The   exhibits   referred   to   were   passed   to 
counsel.) 

Q.  (By  Mr.  Bimn)  :  Mr.  Sweeney,  was  the  let- 
ter which  Mr.  Schroeder  handed  you  with  the 
freight  bill  in  the  note  department  on  the  31st  the 
same  letter  which  you  had  received  from  the  bank 
on  the  29th  and  returned  by  your  hand  to  the  bank 
on  the  31st?  A.    No. 

Q.  I  show  you  Defendant  Bank's  Exhibit  [974]  | 
D 

Mr.  Diether:     For  identification. 

Q.     (By  Mr.  Bunn):    for  identification,  it: 

being  on  the  letterhead  of  the  Citizens  National  I 
Bank  and  bearing  date  of  July  29,  1946,  and  ask 
you  to  read  the  letter  and  tell  whether  you  have 
ever  seen  that  letter  before  or  not. 

A.     (Examining  exhibit.) 

The  Court:  I  think  in  fairness  to  the  witness 
you  might  show  him  the  carbon  copy.  His  testimony 
was  to  the  effect  that  he  had  signed  it. 

Mr.  Bunn:    Yes. 

Q.  I  show  you  at  the  same  time  Defendant 
Bank's  Exhibit  C-D-1 — is  that  in  evidence  or  for 
identification — for  identification,  and  you  may  com-- 
pare  them. 
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A.  (Examining  exhibit) :  Yes,  I  have  seen 
them. 

The  Court:  And  your  question  is  whether  or 
not  he  has  ever  seen  that  letter  before  ? 

Mr.  Bunn:    Yes,  your  Honor. 

The  Court :    And  when  he  first  saw  it  ? 

Mr.  Bunn:    Yes. 

The  Court:    When  did  you  first  see  it? 

The  Witness:    I  have  seen  the  letter. 

Q.  (By  Mr.  Bunn) :  When  did  you  first  see 
the  original  of  that  letter? 

The  Court :    And  the  carbon.  [975] 

Q.     (By  Mr.  Bunn)  :    And  the  carbon. 

A.    I  don't  remember  the  date. 

Q.  Did  you  ever  see  that  original  or  that  carbon 
on  the  29th  day  of  July  1946?  A.    No. 

Q.  Did  you  see  either  of  them  on  the  30th  day 
of  July,  1946?  A.    No. 

The  Court:  Look  at  it.  Is  that  your  signature 
on  the  carbon  copy? 

The  Witness:    Yes. 

The  Court:     Is  it  dated? 

The  Witness:    Yes. 

The  Court:  Does  that  refresh  your  recollection 
as  to  when  you  first  saw  it  ? 

Q.     (By  Mr.  Bunn)  :    Is  the  receipt  dated? 

A.  No,  the  receipt  is  not  dated  on  the  receipt 
that  I  got. 

Q.  Do  you  know  how  you  received  that  letter, 
that  is,  whether  by  hand  or  by  mail — I  will  with- 
draw that  question. 
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Do  you  know  the  circumstances  under  which  you 
received  the  original  as  distinguished  from  the 
carbon?  A.    I  don't  remember.  [976] 

Q.  Do  you  know  where  you  were  when  you 
signed  the  receipt  which  is  on  the  carbon? 

A.     In  Mattoon's  office. 

Q.     How  do  you  know  that? 

A.  By  the  stamp.  I  wouldn't  carry  it.  It  is  an 
office  stamp. 

Q.  And  you  do  not  know  what  date  you  received 
it?  A.     No,  I  don't. 

Q.  Nor  what  date  you  put  that  stamped  receipt 
on  it?  A.     No. 

The  Court:  Let  me  see  those  and  see  if  I  have 
it  clear  in  my  mind. 

(The  exhibits  referred  to  were  passed  to  the 
Court.) 

Mr.  Bunn:  Can  anybody  tell  me  the  number  of 
the  one  which  has  Mr.  Sweeney's  pen  signature 
on  it? 

The  Court:  I  thought  that  was  the  one  that 
he  had. 

Mr.  Bunn:  That  is  the  original  and  the  copy 
that  the  bank  had  of  another  letter. 

Mr.  Diether :  Mr.  Bunn,  I  think  you  should  state 
for  the  record  where  you  received  this  original 
letter.  Exhibit  C-D. 

Mr.  Bunn:     I  will  ask  him. 

Mr.  Diether:     Just  a  moment. 

Let  me  state  that  during  the  course  of  the  prep- 
aration for  trial  we  examined  Mattoon  &  Company's 
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file  and  this  letter  of  July  29,  1946,  was  not  [977] 

in  it. 

During  the  course  of  the  trial  here  I  asked  Mr. 
Bunn  if  he  knew  where  that  letter  was,  and  he 
produced  it  from  his  file  and  handed  it  to  me  in 
the  courtroom. 

Mr.  Bunn:  And  had  shown  it  to  you  in  your 
office  before. 

Mr.  Diether:  I  never  had  seen  it  before,  the 
original. 

Mr.  Bunn:  It  was  Mr.  O'Malley  that  checked 
the  documents  with  me  in  your  office  before. 

Q.  I  will  ask  you,  Mr.  Sweeney,  do  you  know 
where  this  letter,  C-D,  reposed  after  it  first  came 
into  your  possession? 

The  Court:    What  was  the  verb? 

Mr.  Bunn :    Reposed. 

Mr.  Diether:  He  couldn't  tell  us  because  he  said 
he  doesn't  remember  when  he  received  it. 

Mr.   Bunn:     That  means   he   doesn't   remember 
the  date  he  received  it.  It  doesn't  mean  he  doesn't 
remember  receiving  it. 
I     Q.    Did  you  receive  it? 

I     A.    Yes,  it  was  in  the  Mattoon  file  along  with 
the  transaction. 

Q.    Until  when? 

Mr.  Diether:  Just  a  moment.  I  think  we  should 
know,  your  Honor,  when  he  first  saw  it. 

The  Court:  You  asked  counsel  to  find  out  where 
the  letter  came  from,  and  that  is  what  he  is  doing. 

Mr.  Diether:    Very  well. 
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The  Witness:    What  is  the  question?  [978] 

The  Court:    How  long  was  it  in  Mattoon's  file? 

The  Witness :    I  don't  know. 

Q.  (By  Mr.  Bunn) :  Do  you  know  the  occasion 
of  its  being  withdrawn  from  Mattoon's  file? 

A.  The  occasion  was  Mr.  Londono  was  checking 
it  over  with  me  and  took  it. 

Q.    In  what  year?  A.    1946. 

Q.  Do  you  know  what  Mr.  Londono  did  with 
it — withdraw  that. 

Where  did  you  next  see  it  ?  Did  you  see  it  in  my 
office  in  the  meantime  ?  A.    I  might  have. 

Q.    Do  you  remember? 

A.    I  can  possibly  remember.  [979] 

*     *     ^ 

Direct  Examination 
(Continued) 
By  Mr.  Bunn : 

Q.  Now,  Mr.  Sweeney,  did  you  while  in  the  bank 
on  Wednesday,  July  31,  receive  any  letter  by  hand 
from  Mr.  Schroeder  or  Mr.  Powers?  A.    Yes. 

Q.  I  show  you  Exhibit  C-E,  which  purports  to 
be  an  original  typing,  dated  July  31  and  ask  you 
if  you  have  seen  that  document  before. 

A.     That  is  the  letter  I  received  then. 

Q.     Prom  whose  hand  did  you  receive  it? 

A.    Mr.  Schroeder. 

Q.     In  what  part  of  the  bank  were  you  then? 
'    A.    In  the  note  department. 

Q.     Did  you  at  that  time,  or  on  the  same  occa- 
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sion  while  in  the  bank,  receive  a  carbon  copy  of 

that  letter? 

A.  I  was  requested  to  sign  the  carbon  copy  as 
an  [908]  acknowledgment  of  receipt  of  the  original. 

Q.    And  did  you?  A.    Yes. 

Q.  I  show  you  Exhibit  C-E-1,  purporting  to  be 
a  carbon  copy  of  a  letter  dated  July  31,  1946,  and 
ask  you  if  you  have  seen  that  document  before. 

A.    Yes. 

Q.    What  is  that? 

A.  That  is  the  acknowledgement  copy  that  I 
signed. 

Q.    And  that  is  your  signature  in  pen  there? 

A.    Yes. 

Q.    And  that  bears  what  date  ?  A.     July  31. 

Q.    And  the  receipt  form?  A.    July  31. 

Q.  And  is  the  date  of  July  31  in  the  lower  left- 
hand  portion  of  the  document  in  your  handwriting? 

A.    Yes. 

Q.    And  the  signature  Mattoon  &  Company? 

A.    Yes. 

Q.    J.  E.  Sweeney,  in  your  handwriting? 

A.    Yes. 

Q.  And  what  did  you  then  do  with  that  docu- 
ment after  you  had  signed  it? 

The  Court:    You  mean  C-E-1?  [981] 

Mr.  Bunn:     C-E-1. 
;    The  Witness :     I  handed  it  back  to  Mr.  Schroeder. 

The  Court :    Did  you  keep  C-E  ? 

The  Witness:    Yes. 

The  Court:    Were  any  other  documents  handed 
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to  you  at  that  time  with  it? 

The  Witness :     Yes,  the  freight  bill. 

The  Court:    What"? 

The  Witness:     The  freight  bill. 

The  Court:    Anything  else? 

The  Witness:     No. 

The  Court :  Was  a  bill  of  lading  handed  to  you 
at  that  time  with  that  document? 

The  Witness:     No. 

The  Court:  Was  a  bill  of  lading  ever  handed 
to  you  by  the  Citizens  National  Bank  relating  to 
this  wire? 

The  Witness:    No. 

The  Court:  Did  a  bill  of  lading  ever  come  into 
your  possession  relating  to  this  wire  ? 

The  Witness :    No. 

Mr.  Bunn :  May  I  see  the  original  bill  of  lading, 
please.  That  is  No. 

The  Court:    C-N. 

(The  document  referred  to  was  passed  to 
counsel.)  [982] 

Q.  (By  Mr.  Bunn) :  I  show  you  Exhibit  C-N, 
a  bill  of  lading,  and  ask  you  if  you  have  ever  before 
now  seen  that  document. 

A.    I  saw  it  in  your  office. 

Q.    When?  A.    Two  days  ago. 

Q.    Two  days  ago?  A.    Yes. 

Q.    During  the  course  of  this  trial  ? 

A.    Yes. 

Q.    Who  showed  it  to  you?  A.    You  did. 
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Q.    Who  else  was  in  the  office? 

A.     This  gentleman  (indicating). 

Q.    Mr.  John  Morrow  ? 

A.  Mr.  Morrow.  And  this  gentleman  (indicat- 
ing). 

Q.    Mr.  Hetherington  1 

A.    Mr.  Hetherington,  yes. 

Q.    That  was  this  week?  A.    Yes. 

Mr.  Bunn:  Now,  if  your  Honor  please,  I  will 
offer  Exhibit  C-E  in  evidence.  I  don't  think  it  is 
in  evidence  yet. 

The  Court:  No,  it  is  marked  for  identification. 
C-E  will  be  received  in  evidence  as  Plaintiff's  Ex- 
hibit 38.  Would  that  be  the  next  number,  Mr. 
Clerk?  [983] 

The  Clerk:    Yes,  your  Honor. 

The  Court:    And  C-E-1? 

Mr.  Bunn:    And  C-E-1,  your  Honor. 

The  Court:  They  will  be  in  evidence  as  Plain- 
tiff's Exhibits  38  and  38-A. 

Q.  (By  Mr.  Bunn) :  Now,  Mr.  Sweeney,  you 
now  remember  receiving 

The  Court:  Just  a  moment.  The  clerk  calls  my 
attention  to  the  f a<!t  that  the  carbon  copy  is  already 
marked  16  for  identification.  Therefore  it  can  go 
in  without  so  much  confusion  if  the  copy,  that  is, 
C-E-1,  goes  in  as  16  and  the  original  as  16-A. 

(The  documents  referred  to,  previously 
marked  for  identification,  were  received  in 
evidence  as  Plaintiff's  Exhibits  Nos.  16  and 
16-A.) 
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Q.  (By  Mr.  Bunn)  :  Now,  Mr.  Sweeney,  when 
there  was  handed  back  to  you  by  Mr.  Schroeder  at 
that  same  meeting  in  the  bank  of  July  31  the  freight 
bill,  as  you  have  just  before  noon  testified  did  occur, 
did  any  conversation  ensue  between  you  and  Mr. 
Schroeder  or  in  your  presence  between  Mr. 
Schroeder  and  any  other  person  regarding  that 
freight  bill?  A.    Yes. 

Q.     There   did   occur   a   conversation? 

A.    Yes. 

Q.    Who  was  present?  [984] 

A.    He  and  I  and  Mr.  Londono. 

Q.  What  was  said,  and  begin  each  sentence  with 
**He  said''  or  ^^I  said." 

The  Court;    When  was  this  again? 

Mr.  Bunn:    At  the  same  time. 

The  Court:    In  the  note  department? 

Mr.  Bunn:    Yes,  your  Honor. 

The  Court:    Very  well. 

The  Witness:  Mr.  Schroeder  instructed  me  to 
go — Mr.  Londono  and  I  were  going  to  the  harbor 
and  his  instructions  were  to  go  to  Dulien  Steel 
and  have  the  back  of  the  freight  bill  endorsed, 
which  we  did  later  in  the  day. 

*     *     * 

Q.  (By  Mr.  Bunn)  :  Do  you  now  remember 
whether  or  not  at  that  same  meeting  in  the  bank 
you  received  from  Mr.  Schroeder  any  other  writ- 
ings than  you  have  testified  to?  A.    No.  [985] 

Q.  You  mean  you  don't  recall  or  you  didn't  re- 
ceive any?  A.     I  didn't  receive  any. 
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Q.     What  did  you  do  then? 

A.  We  left  the  bank  again  and  proceeded  to 
Dulien  Steel. 

Q.     You  and  Mr.  Londono?  A.     Yes. 

Q.     Anybody  else  with  you? 

A.     No — Mr.  Rendon  in  addition. 

Q.  Did  you  stop  anywhere  on  the  way  to 
Dulien 's? 

A.    Not  after  we  left  downtown  Los  Angeles. 

Q.     Whom  did  you  meet,  if  anyone,  at  Dulien 's? 

A.     Mr.  Grinstein  and  Mr.  Stanley. 

Q.     Was  Mr.  Dulien  himself  present  ? 

A.    No. 

Q.  Did  you  have  any  conversation  then  with 
either  of  those  gentlemen  ?  Answer  yes  or  no. 

A.    Yes. 

Q.    With  which  one  ? 

A.    Mr.  Grinstein  and  Mr.  Stanley. 

Q.     Together  or  separately?  A.     Together. 

Q.  Was  any  other  person  than  you  and  Mr. 
Londono,  Mr.  Rendon  and  those  two  gentlemen  pres- 
ent? A.     No.  [986] 

Q.  Will  you  tell  what  conversation  then  and 
there  ensued,  beginning  each  sentence  with  ^^He 
said"  and  '^I  said,"  please. 

A.  I  presented  the  freight  bill  to  him  and  ex- 
plained that  it  was  necessary  that  we  have  the  en- 
dorsement, which  they  were  willing  to  do,  and  did. 

Q.  What  did  you  observe  thereafter  being  done 
jwith  or  about  that  paper,  being  the  freight  bill  ? 
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A.  Mr.  Stanley  put  it  in  the  typewriter  and 
typed  in  the  endorsement  and  signed  it. 

Mr.  Dasteel:  May  I  ask  the  date  that  this  took: 
place  ? 

The  Court :     July  31,  according  to  the  evidence. 

Mr.  Dasteel:    July  31? 

The  Witness:     Yes. 

Q.  (By  Mr.  Bunn)  :  Now  I  call  your  attention 
to  the  red  typewriting  and  a  purported  signature 
thereunder  on  the  back  of  Plaintiff's  Exhibit  No. 
7,  and  ask  you  if  that  is  the  endorsement  that  was 
then  and  there  put  on  the  document. 

A.     (Examining  document) :     Yes. 

Q.     Did  you  see  the  signature  affixed  thereto? 

A.    Yes,  I  did. 

Q.    Is  that  the  signature  of  Mr.  L.  P.  Stanley? 

A.    Yes. 

Q.     As  you  saw  it  put  on  the  document?  [987] 

A.    Yes. 

Mr.  Hubert  Morrow :  For  the  record,  that  is  Ex- 
hibit 17? 

The  Court:    Exhibit  7. 

Q.  (By  Mr.  Bunn)  :  Then  what  was  done  with 
the  document  after  Mr.  Stanley  signed  it? 

A.     It  was  returned  to  me. 

Q.     What  did  you  do  with  it  ? 

A.     I  returned  to  Matson's  office  with  it. 

Q.     Were  you  accompanied  by  Mr.  Londono? 

A.     Mr.  Londono,  yes. 
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Q.     Do  you  know  what  thereafter  became  of  that 
freight  bill? 

A.  It  was  placed  in  the  file  that  had  to  do  with 
the  transaction. 

Q.     In  the  file  at  Mattoon's  office?  A.     Yes. 

Q.  Was  that  file  open  or  not  open  to  Mr.  Lon- 
dono ?  A.     It  was  open. 

Q.  With  or  without  specific  permission  from 
anybody  in  Mattoon's  office? 

A.    He  didn't  need  specific  permission. 

The  Court :  Did  you  go  to  the  dock  that  day  with 
Mr.  Londono  ? 

The  Witness :     Yes.  [988] 

The  Court:     Before  you  came  back  to  Mattoon? 

The  Witness:     Yes. 

The  Court :     From  Dulien  ? 

The  Witness:     Yes. 

Q.  (By  Mr.  Bunn) :  That  trip  to  the  dock  from 
Dulien 's,  were  there  in  that  party  just  you — who 
was  in  that  party? 

A.     Mr.  Eendon,  Mr.  Londono  and  myself. 

Q.  Do  you  remember  approximately  what  time 
you  reached  the  dock  ? 

A.     About  3 :00,  3 :30  in  the  afternoon. 

Q.     What  did  you  observe  at  the  dock? 

Mr.  Diether:    Which  dock? 

The  Court:     ^ATiich  dock  now? 
j    The  Witness :     Pier  A,  Long  Beach. 
I    Q.     (By  Mr.  Bunn)  :     What  did  you  observe  at 
:he  dock? 

A.     The  discharging  of  the  wire  and  the  first 
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loading  of  the  merchandise  that  was  moving,  or  the 

barbed  wire  that  was  moving  to  the  Moore-McCor- 

mack. 

Q.  Oenerally  speaking,  what  quantity  of  wire 
did  you  observe  on  the  dock  ? 

A.  There  might  possibly  have  been  around  500 
to  700  tons. 

The  Court :  Was  the  ship  in  process  of  being  un- 
loaded? [989] 

The  Witness :     It  was  discharging. 

The  Court:     It  was  discharging? 

The  Witness :    Yes. 

Q.  (By  Mr.  Bunn)  :  Was  there  any  difference 
in  the  appearance  of  the  quantity  of  piles  of  wire 
that  you  then  and  there  saw,  each  from  the  other? 

Mr.   Dasteel:    Just   a   moment,   if   your   Honor 
please.  I  would  like  to  have  that  question  clarified. , 
Does  counsel  mean,  was  one  pile  of  wire  larger  than  i 
another,  or  was  he  asking  about  the  condition  ? 

The  Court :     Was  there  more  than  one  pile  ? 

The  Witness :     Yes,  there  were  two  separations. 

The  Court :     Was  one  pile  bigger  than  the  other  ? 

The  Witness :     My  recollection  is  that  one  was. 

The  Court:    Were  they  identified? 

The  Witness :    Yes. 

The  Court:     How  were  they  identified? 

The  Witness:  By  the  marks  on  the  dock  that 
were  made  with  chalk,  one  for  Gonzalez  &  Blanco 
and  one  for  Dulien  Steel. 

Q.     (By  Mr.  Bunn)  :     Did  you  observe  any  differ- 
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ences  in  the  general  appearance  of  the  wire  in  those 

two  piles?  [990] 

*     *     * 

The  Witness:    Not  at  that  time. 

Q.     (By  Mr.  Bunn)  :     Did  you  go  to  the  Moore- 
McCormack  pier  that  day  ?  A.     Yes. 

Q.     Did  both  the  gentlemen  last  named  accom- 
pany you?  A.     Yes. 

Q.  Did  you  see  any  barbed  wire  at  the  Moore- 
McCormack  pier?  A.     Yes. 

Q.     What  did  you  observe  there  ? 

A.     The  poor  condition. 

Q.     Eegarding  barbed  wire  ? 

A.     The  poor  condition  of  the  wire. 

Q.  Where  did  you  see  the  wire  there,  that  is, 
in  an  [991]  open  space  on  something,  or  piled  up, 
or  how? 

A.  It  was  taken  inside  the  shed  and  piled  up  on 
pallet  boards  in  there  and  there  were  some  rigs 
outside  waiting  to  unload. 

Q.  In  other  words,  there  were  some  rigs  outside 
^ith  wire  on  them?  A.     Yes. 

Q.  What  was  the  general  appearance  of  the  wire 
tvhich  you  saw  there  then? 

A.    None  of  it  was  good. 

Mr.  Diether:     Which  wire,  the  outside  or  inside? 

The  Witness:     Both. 

Mr.  Diether:  I  object  to  the  question  as  being 
ndefinite. 

Mr.  Bunn:  All  right.  I  will  take  the  time  to  do 
t  over. 


868  Citizens  N.T.&S.  Bank  ofL.A. 

(Testimony  of  James  E.  Sweeney.) 

The  Court:     Objection  overruled. 

Mr.  Bunn :     You  may  answer. 

The  Court:     He  has  answered  it.    He  said  both 
of  them  were  in  poor  condition. 

Q.  (By  Mr.  Bunn)  :  Was  there  any  conversa- 
tion then  and  there*?  A.    Yes. 

Q.  Between  any  of  the  three  of  you  about  the 
wire? 

A.    Mr.  Londono  didn't  want  to  ship  it.  [992] 

Q.     Say  what  was  said,  please. 

A.     Mr.  Londono  did  not  want  to  ship  it. 

The  Court:     What  did  he  say? 

The  Witness:  He  said  the  condition  is  too  bad 
to  send  it  to  his  Colombian  buyers. 

Mr.  Hubert  Morrow :     Your  Honor,  may  I  inter- 
rupt?   I  am  sorry.    I  may  have  misunderstood  the 
witness'  last  answer  about  it  being  on  the  Moore- 
McCormack  dock  and  its  appearance.  I  thought  he 
said  it  was  good.  Am  I  mistaken? 

The  Witness :     I  said  not  good. 

The  Court:  He  said  not  good.  He  first  said  it 
was  poor,  then  he  said  it  was  not  good.  ? 

Mr.  Hubert  Morrow :  I  beg  your  Honor's  pardon. 
I  didn't  catch  it.  Would  you  speak  a  little  louder, 
please  ? 

The  Court:     What  do  you  mean  by  **not  good"? 

Mr.  Dasteel:    I  move  that  the  witness'  answer  be 
stricken  on  the  grounds  that  he  is  not  qualified  as 
an  expert  and  not  in  a  position  to  make  any  definite  ij 
statement  as  to  the  condition  of  wire,  good,  bad  orj 
indifferent. 
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The  Court :     Motion  denied. 

What  do  you  mean,  not  good  ? 

The  Witness:  Well,  I  should  have  stuck  to  the 
first  word.  It  was  in  poor  condition. 

The  Court :     What  do  you  mean,  poor? 

The  Witness :  Rusted,  and  some  of  the  galvanized 
wasn't  [993]  identifiable  as  galvanized,  some  of  the 
black  wasn't  identifiable  as  black,  and  there  was 
mud  on  some  of  the  rolls  and  generally  poor  condi- 
tion. 

Q.  (By  Mr.  Bunn) :  Did  that  condition  exist 
to  the  same  extent  in  the  wire  you  saw  on  the  rigs 
outside?  A.     Yes. 

Q.    And  the  wire  you  saw  in  the  shed? 

A.    Yes. 

Q.  Did  you  then  and  there  do  anything  yourself 
about  any  of  that  wire  ? 

A.  Mr.  Londono  indicated  he  didn't  want  it 
shipped,  so  I  sent  the  loaded  trucks  back  to  Pier  A 
to  set  it  back  on  the  dock. 

Q.     That  is  what  you  refer  to  as  rigs  ? 

A.     Yes. 

Q.     Did  they  begin  moving  while  you  were  there? 

A.     I  didn't  see  them. 

Q.  Then  what  did  you  and  Mr.  Londono  do  and 
Mr.  Rendon?  A.    Returned  to  Los  Angeles. 

Q.     Where  did  you  go  ? 

A.     Back  to  Mattoon's  oflBce. 

Q.    Did  Mr.  Londono  go  vrtth  you  or  not? 

A.    I  don't  remember. 

Q.     Now  was  anything  done  by  you  on  August  1st 
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in  regard  [994]  to  this  barbed  wire,  I  mean  any  of 

it  now  ? 

A.  Well,  on  August  1st  Mr.  Londono,  having 
seen  the  Moore-McCormack  portion  and  what  we  had 
seen  in  Long  Beach  that  was  discharged,  and  we 
weren't  certain  at  Long  Beach  just  how  much  of  it, 
despite  the  segregation  on  the  dock,  was  going  to 
go  to  Mr.  Londono  or  what  was  going  to  go  to  Gon- 
zalez &  Blanco,  so  August  1st  would  be  a  day  of 
confusion  because  we  wouldn't  be  able  to  take  any 
further  action  as  far  as  shipping  to  Colombia  is 
concerned. 

Mr.  Diether :     Just  a  moment. 

The  Court:     The  answer  is  that  you  did  not  do 
anything  on  August  1st,  or  do  you  remember? 

The  Witness:  I  remember  that  on  August  1st 
Mr.  Londono  decided  to  segregate. 

The  Court:     Did  he  instruct  you? 

The  Witness:     Yes. 

The  Court:     In  conversation  with  him? 

The  Witness :    Yes,  he  instructed  me. 

The  Court :     In  your  office  ? 

The  Witness:  Either  at  my  office  or  over  thc^i 
phone,  I  don't  remember. 

The  Court :     The  previous  answer  may  be  stricken^i 

Mr.  Diether:    Thank  you.  [995] 

*  -K-         * 

Q.  I  show  you  Plaintiff's  Exhibit  23  and  ask  you 
if  you  ever  saw  that  document  before,  that  letter! 
before. 
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A.     (Examining  document.) 

Mr.  Dasteel:     Is  that  dated  August  1st? 

Mr.  Bunn :     Yes,  it  is  dated  August  1st. 

The  Witness :     Yes. 

Q.     (By  Mr.  Bunn)  :     Where  did  you  see  it? 

A      In  Mattoon's  office. 

The  Court:     What  date? 

The  Witness :     I  don't  remember. 

The  Court :     Was  it  the  date  it  bears  ? 

The  Witness :     I  assume  that  it  was. 

The  Court:  Were  you  there  when  he  dictated  it 
and  wrote  it  ? 

The  Witness :     Yes. 

The  Court :     He  dictated  it  to  your  stenographer  ? 

The  Witness :     Yes. 

Q.  (By  Mr.  Bunn)  :  Did  you  answer  in  the 
affirmative  or  negative?  A.     Yes.  [996] 

Q.  Now,  Mr.  Sweeney,  did  you  receive  any  in- 
structions from  the  Citizens  Bank  in  regard  to  any 
of  the  wire  in  question  here  ? 

A.  The  instructions  are  in  that  letter  that  we 
had  here  that  I  received  on  the  31st.  [997] 

*     *     •}«■ 

The  Court:  Mr.  Sweeney,  Mr.  Bunn  has  handed 
you  a  file  there.  A  number  of  documents  have  been 
taken  from  it  and  marked  for  identification  in  this 
court.  Will  you  look  at  that  file  and  state  generally 
whether  or  not  it  is  what  you  refer  to  as  the  file 
relating  to  this  matter? 

The  Witness  (Examining  file)  :     Yes,  it  is. 
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The  Court :  You  do  not  know  whether  it  contains 
all  the  documents  ? 

Tlie  Witness:  It  contains  all  the  shipping  docu- 
ments. 

The  Court:  Very  well.  Did  it  contain  all  of  the 
documents  relating  to  that  matter  in  the  office  of 
Mattoon  &  Company  when  you  secured  it  and 
brought  it  here  with  Mr.  Bunn^ 

The  Witness :     Yes. 

Q.  (By  Mr.  Bunn)  :  Do  you  know  whether  or 
not,  prior  to  the  bringing  of  it  here  by  you  and  me 
the  other  day  under  that  stipulation,  there  has  been 
at  any  time  withdrawn  from  that  file  any  other 
documents  than  the  letter  which  is  dated  July  29 
and  was  introduced  in  evidence  here  this  morning 
and  shown  to  you  ? 

A.     That  withdrawal  and  the  freight  bill.  [998] 

The  Court :  Otherwise  your  testimony  is  that  the 
file  was  in  the  same  condition  then  as  it  was  when 
you  left  the  employ  of  Mattoon  &  Company  in 
1947? 

The  Witness :    Yes. 

Q.  (By  Mr.  Bunn)  :  In  the  meantime,  do  you 
know  whether  the  contents  of  that  file  have  been 
made  available  for  personal  examination  to  both 
Mr.  Diether's  office  and  to  me?  A.    Yes. 

Q.     In  the  meantime?  A.     Yes.  fl| 

Q.  Now  did  you  do  anything  in  regard  to  this 
wire  subsequent  to  your  receipt  of  the  letter  of  in- 
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structions  from  the  Citizens  Bank  in  addition  to 
what  you  have  already  told  us  ? 

*     *     * 

The  Court :     I  think  that  is  a  conclusion. 

Q.  (By  Mr.  Bunn) :  Did  you  comply  with  any 
instructions  of  the  Citizens  [999]  Bank  ? 

The  Court:     That  calls  for  a  conclusion. 

Mr.  Bunn :  That  is  i}iQ  reason  I  asked  it  the  other 
way. 

The  Court:  I  think  you  are  justified  in  sug- 
gesting specific  occasions. 

Q.  (By  Mr.  Bunn)  :  Did  you  do  anything  in 
regard  to  the  directing  or  supervising  of  the  ship- 
ment of  any  of  this  wire  ?  A.     Yes. 

Q.     What  did  you  do  ? 

Mr.  Diether:  Just  a  moment,  your  Honor.  I 
object  to  that  question  on  the  ground  that  there  is 
no  proper  foundation  laid.  First  we  have  to  get  the 
wire  from  the  dock  to  some  place  where  he  can  ship 
it.  I  think  there  should  be  some  testimony  first  as 
to  the  fact  that  he  has  taken  some  steps  to  have  it 
within  a  freight  dock. 

The  Court:     Maybe  that  is  part  of  the  steps  he 
took  to  ship  it. 
:   The  Witness :     Yes. 

i  The  Court :  What  did  you  do  in  relation  to  ship- 
ping the  wire  1 

I  The  Witness:  Followed  the  instructions  issued 
)y  the  bank,  which  were  to  contact  Mr.  Londono 
OT  the  actual  details  but  to  return  the  documents, 
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the  original  documents,  to  the  bank,  and  that  was 

done.  [1000] 

The  Court :     The  original  shipping  documents  ? 

The  Witness:  Yes,  the  original  shipping  docu- 
ments. 

The  Court :     What  do  you  mean,  original  shipping; 

documents "? 

The  Witness :  Bill  of  lading,  commercial  invoice; 
and  insurance  policy. 

Q.  (By  Mr.  Bunn)  :  On  the  shipments  to  South: 
America,  you  meani  A.    Yes. 

The  Court :  Did  you  make  shipments  of  the  wirei 
to  South  America "? 

The  Witness :     Yes.  [1001] 

*  *     * 

The  Court:  Did  you  make  the  export  declara- 
tions in  all  your  shipments  ?  | 

The  Witness :     That  is  a  necessity,  yes.  1 

The  Court:     Did  you? 
The  Witness :     Yes. 

The  Court :  And  filed  it  here  with  the  local  cus-« 
toms  office? 

The  Witness:    Yes.  [1002] 

*  4t     * 

Q.     (By   Mr.    Bunn) :     Mr.    Sweeney,    can    yoi: 
readily  from  that  file  now  state  what  was  the  firs 
of  the  several  shipments  which  you  caused  to  b^ 
made  of  that  wire?  A.    Yes.  [1003]  | 

^     *     ^  I 

Q.     (By  Mr.  Bunn) :    I  show  you  a  memorandum 
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here  on  a  Johnson  Line  heading  and  ask  you  if 

those  pencil  memoranda  are  in  your  handwriting. 

A.     Yes. 

The  Court:  Have  it  marked  for  identification. 
That  will  be  No.  38? 

The  Clerk :     Yes,  your  Honor. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  38  for  identification.) 

*  *     * 

Q.  By  Mr.  Bunn)  :  Did  you  make  that  up  at  my 
request  sometime  after  September  1,  1947,  those 
pencil  figures?  A.     Yes,  I  am  sure  I  did. 

Q.     Where  did  you  get  the  information? 

A.     Off  the  bills  of  lading. 

Q.     In  that  file  before  you?  A.     Yes.  [1004] 

Q.  Does  that  memorandum  help  you  now  to  check 
the  figures  in  that  file  of  shipments?  A.     Yes. 

Q.  Will  you  check  the  file  now  of  shipments  and 
tell  us  what  your  first  shipment  was  and  what  ship 
it  was  on? 

The  Court :     And  the  date. 

Q.  (By  Mr.  Bunn)  :  And  the  date  of  the  ship- 
ment. 

The  Court:    And  quantity.  [1005] 

*  *     * 

Mr.  Bunn:     Just  a  moment,  please,  sir. 
:   You  have  handed  me  several  documents. 
!    Q.    Was  that  bill  of  lading  last  mentioned  issued 
singly  or  in  a  set?  [1007] 
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A.  Well,  the  practice  is  three  originals  and  all 
the  copies  that  may  be  required. 

Q.     What  have  you  just  handed  me? 

A.  Copies,  and  some  are  signed  by  the  steamship 
company. 

Mr.  Bunn :  I  am  taking  off  from  under  the  clip, 
if  your  Honor  please,  the  copies  of  bills  of  lad- 
ing  

Q.    Are  they  all  signed?  A.     Yes. 

Q.     Does  that  make  them  duplicates? 

A.     Copies  signed  can  be  called  duplicates;  yes. 

Q.     Is  each  one  stamped  copy  ? 

A.    Yes,  copy,  non-negotiable. 

The  Court :     They  are  carbons  of  the  orignal  ? 

The  Witness :    Yes,  exactly.  [1008] 

*     *     * 

The   Witness:    Well,    these   were   all   issued   in 
accordance  with  the  bank's  instructions  and  says 
Mattoon  &  Company,  shipper,  consignee,  order  of 
shipper,  and  the  arrival  notice — do  you  want  the: 
ultimate  consignee  ? 

The  Court :     If  it  is  on  the  bill  of  lading. 

The  Witness:     Yes,  Alberto  Echavarria. 

The  Court:  In  other  words,  they  were  shipped 
by  Mattoon  &  Company  to  Echavarria  on  the  order 
of  Mattoon  &  Company? 

The  witness:  Yes.  That  made  the  documents) 
negotiable. 

Q.  (By  Mr.  Bunn) :  Did  that  make  them  orders 
bills  of  lading  or  otherwise  ? 

A.     Yes,  order;  shipper's  order. 
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The  Court :  And  both  of  those  were  to  the  same 
consignee  ? 

The  Witness:  Yes,  they  were  the  same,  exactly 
the  same  setup. 

The  Court :     And  they  went  to  Cartagena  ? 

The  Witness:     Yes.  [1009] 

*     *     * 

The  Court:  Do  you  have  a  series  of  documents 
there  ready  for  marking  '^, 

Mr.  Bunn :     Yes,  sir.  [1012] 

The  Court :     Let  us  have  them. 

Mr.  Bunn :     They  have  already  been  marked. 

The  Clerk:  The  memorandum  is  marked  38,  and 
then  38-1,  38-2,  38-3,  38-4,  38-5,  and  38-6. 

The  Court :     38  is  the  memo  ? 

The  Clerk:     Yes,  your  Honor. 

The  Court:  And  38-1,  2,  3,  4,  5,  and  6  for  iden- 
tification are  described  as  shipping  documents  ? 

Mr.  Bunn :     Yes,  your  Honor. 

(The  documents  referred  to  were  marked 
Plaintiff's  Exhibits  Nos.  38-1,  38-2,  38-3,  38-4, 
38-5,  and  38-6  for  identification.)  [1013] 

'  *     *     * 

The  Court:  I  think  that  all  of  these  can  go  in 
generally  on  the  proposition  of  the  movement  of  the 
wire,  the  possession  of  the  wire  and  the  dates  and 
ijuantities. 

I  think  although  they  all  may  go  in  generally  in 
Iconnection  with  the  plaintiff's  theory  that  the  plain- 
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tiff  was  under  an  obligation  to  do  everything  that 

he  could  in  mitigation  of  damages. 


The  Court:  Counsel,  if  I  remember  correctly, 
either  you  [1015]  or  Mr.  Dasteel  or  both  of  you  on 
cross-examination  of  Mr.  Londono  proceeded  to  ask, 
and  I  permitted  you  to  ask,  how  much  money  he 
had  received,  how  much  money  he  had  actually  re- 
ceived, and  one  of  the  unsettled  questions  of  law  in 
this  case,  among  others,  is  what  is  the  proper  meas- 
ure of  damages  in  the  event  the  plaintiff  is  en- 
titled to  recover.  Is  it  the  fair  market  value  in  Los 
Angeles,  or  the  amount  that  he  actually  received  ? 

Mr.  Diether :     Your  Honor  may  be  right. 

The  Court :     I  think  they  are  admissible  generally 

against  all  parties  on  the  two  grounds  that  I  have 

stated.    Otherwise  I  think  it  is  subject  to  various 

objections.   I  will  permit  counsel  to  examine  them 

and  overrule  all  objections  and  admit  them  only  for 

the   limited   purposes   which   I    stated   a   moment; 

ago.  [1016] 

*     *     * 

The  Court:    In  connection  with  the  mitigationi^ 
of  damages,  it  seems  to  me  that  almost  everything 
Mattoon  &  Company  did  is  admissible  in  this  transac- 
tion.   There  has   been  testimony  that  Mattoon  &\ 
Company  hired  Koppel,  that  they  hired  truckers,, 
that  they  segregated  the  wire  and  the  like.    Tech- 
nically everybody  is  entitled  to  have  Mr.  Koppel 
come  up  and  say,  yes,  I  paid  so-and-so.    Of  course 


i 
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technically  you  could  require  the  plaintiff  here  to 
produce  the  man  who  actually  did  the  work  and 
say  that  he  worked  so  many  hours  and  that  he  was 
worth  so  much  money.  But  it  seems  to  me  that  all 
of  that  material  is  admissible  and  material  and 
competent  in  connection  with  this  case  for  that 
purpose.  [1018] 

Mr.  Bunn:  That  is  the  only  purpose  for  which 
we  are  putting  it  in. 

I  *  *  * 

Mr.  Hubert  Morrow :  But  I  think  we  can  save  a 
great  deal  of  time  if  Mr.  Bunn  will  be  permitted  to 
just  ask  the  specific  questions  he  wants  as  to  certain 
quantity,  shipped  on  a  certain  date,  and  let  the  wit- 
ness testify  from  the  documents. 

Mr.  Bunn:     I  am  prepared  to  do  so. 

The  Court:     Very  well.  [1019] 

4f         *         * 

The  Court:  Now  you  have  a  set  of  documents 
that  are  marked  38-1  for  identification. 

The  Witness :    Yes. 

The  Court:     Of  what  do  those  documents  consist? 

The  Witness :  The  bill  of  lading  and  the  freight 
bill  covering. 

Q.  (By  Mr.  Bunn)  :  Covering  a  shipment  on 
what  ship  ?  A.    Moormacreed. 

I    Q.     How  many  rolls  of  wire? 
I    A.    4017.  [1023] 

Q.     How  many  pounds  ?  A.     225,500. 
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The  Court:     And  the  date  of  the  bill  of  lading? 

The  Witness:    August  15,  1946. 

The  Court :     Hand  it  over  here  to  the  clerk. 

Now  do  the  same  thing  with  the  next  batch,  that 
is,  38-2  for  identification. 

Q.     (By  Mr.  Bunn) :     What  is  the  next  one,  does 
it  represent  a  shipment  on  the  Westwind  ? 

A.    Yes. 

Q.     How  many  rolls  of  wire?  A.     4,161. 

Q.     How  many  pounds?  A.     428,583. 

Q.     What  is  the  date  of  the  bill  of  lading? 

A.     August  15,  1946. 

Q.    In  addition  to  the  bill  of  lading  there  is  a 
freight  bill  attached  there  for  the  shipment? 

A.    Yes. 

Q.     What  is  38-3? 

A.     Shipment  on  the  Westwind. 

Q.     How  many  rolls?  A.     3,862. 

Q.     How  many  pounds  ?  [1024] 

A.    397,786. 

Q.     What  is  the  date  of  the  bill  of  lading  ? 

A.    August  15,  1946. 

Q.     What  is  38-4 

The  Court :     On  38-2,  there  was  also  a  carbon. 

The  Witness:     Of  a  transmittal,  yes. 

The  Court:     A  transmittal  to  the  Citizens  Bank? 

The  Witness:     That  is  right.    There  is  also  on 
38-3  then. 

The  Court :     If  you  will  just  state  each  document 
what  it  is.  'h 
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Q.     (By  Mr.  Bunn) :     What  is  38-4,  what  are 
the  documents  under  No.  38-4  ? 

A.    Bill  of  lading 

Q.     For  shipment  on  what  ship  ? 

A.     The  SS  Lookout. 

Q.     How  many  rolls  ?  A.     9,444. 

Q.     How  many  pounds  ?  A.     648,820. 

Q.     What  is  the  date  of  the  bill  of  lading? 

A.     September  3,  1946. 

Q.  What  other  documents,  if  any,  are  attached 
to  that  bill  of  lading? 

A.  There  is  a  freight  bill  listing  the  freight 
charges  on  this  shipment  and  one  other  shipment  on 
the  same  ship.  [1025] 

Q.    What  is  38-5? 

A.     It  is  a  shipment  on  the  SS  Lookout. 

Q.     How  many  rolls  ?  A.     3,628. 

Q.     How  many  pounds  ?  A.    351,300. 

Q.     What  is  the  date  of  the  bill  of  lading? 
A.     September  3, 1946. 
I   Q.    Are  there  any  other  documents  thereto  at- 
tached? A.     No. 

I  Q.  Is  that  the  other  shipment  about  which  you 
laid  that  the  preceding  numbered  exhibit  had  the 
'reightbillon?  A.    Yes. 

Q.  Have  you  totaled  the  number  of  rolls  and 
he  weight  of  those  shipments  ? 

Mr.  Diether:  Counsel  has  just  handed  to  the  wit- 
less a  typewritten  document  which  is  not  numbered 
fUd  has  not  been  identified. 
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Mr.  Bunn :  I  will  withdraw  it  and  hand  him  the 
one  in  his  own  handwriting. 

Q.    Have  you  totaled  the  number  of  rolls,  sir? 

A.    Yes. 

Q.  What  is  the  total  number  of  rolls  on  those  five 
shipments?  A.    25,112.  [1026] 

Q.  What  is  the  total  poundage  or  total  weight 
on  those  five  shipments?  A.    2,051,989. 

Q.    Pounds?  A.     Pounds. 

Q.    And  how  many  tons  is  that  approximately? 

A.     1,026. 

*  4f  * 

The  Court:  Before  you  get  to  another  subject  I 
want  to  ask  a  question. 

I  want  to  call  your  attention  to  Exhibit  38-1.  You  i 
stated  that  there  was  the  freight  bill  and  the  bill  I 
of  lading.   The  freight  bill  appears  on  its  face  to  be 
dated  August  15,  1946,  Moormacreed,  Moore-McCor- 
mack  Lines  agent  to  Mattoon  &  Company.   The  bill 
of  lading  is  dated  August  15,  1946,  and  the  freight!' 
bill  is  stamped  paid  August  15,  1946. 

Now  from  the  usual  course  of  business  are  you 
able  to  indicate  by  the  date  of  the  payment  of  the 
freight  bill  whether  or  not  the  Moormacreed  sailed 
on  or  about  August  15  ? 

The  Witness :    No. 

The  Court:  In  other  words,  do  you  pay  the 
freight  bills  after  the  freight  sails  or  in  the  course 
of  business? 

The  Witness :  It  could  be  either  way.  You  could 
pay  them  before  or  after. 

The  Court:     So  that  the  date  stamped  paid  on 
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each  one  of  [1027]  these  freight  bills— for  instance 
on  38-2,  the  bill  of  lading  is  August  15  and  the 
freight  bill  is  stamped  paid  August  30— Westwind, 
that  would  give  no  indication  as  to  the  date  of  the 
sailing  of  the  vessel  ? 

The  Witness:     Absolutely  not. 

The  Court:     Very  well. 

Mr.  Bunn :  Now,  if  your  Honor  please,  the  docu- 
ment Mr.  Diether  is  about  to  object  to  is  a  summary 
of  those  figures. 

The  Court :  In  each  one  of  these  did  you  forward 
the  original  bill  of  lading  to  the  Citizens  National 
Bank  together  with  a  consular  invoice  and  the  com- 
mercial invoice? 

The  Witness :     Yes. 

The  Court:  On  or  about  the  date  the  bill  of 
lading  was  issued  ? 

The  Witness:  On  or  about  the  day  we  paid  the 
freight. 

The  Court:  On  or  about  the  day  you  paid  the 
freight  bill? 

The  Witness :    Yes. 

Mr.  Bunn:  I  thought  this  document  might  be 
aelpful  to  everybody.  It  is  the  summary  from  which 
:hese  figures  have  been  testified  to  by  the  witness, 
mly  it  has  been  typed  instead  of  using  this  little 
dip  of  paper. 

The  Court :     Did  you  prepare  it  ? 
1  Mr.  Bunn :     I  prepared  it  from  this. 
j  Mr.  Diether :    Let  it  be  marked  for  identification 
|hen.  [1028] 
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Mr.  Bunn:     Will  you  please  mark  if? 

The  Court :     That  will  be  38-7. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  38-7  for  identification.) 

Q.  (By  Mr.  Bunn)  :  Now,  Mr.  Sweeney,  from 
Mattoon's  file  does  there  appear  to  have  been  still 
another  shipment  of  wire  on  behalf  of  Mr.  Lon- 
dono  ?  A.    Yes. 

Q.  I  ask  you  what  is  the  group  of  documents: 
numbered  38-6  ? 

A.  It  is  a  shipment  on  the  Clearwater  Victory, 
477  rolls  of  barbed  wire. 

Q.     Called  bales  therein^ 

A.  Yes,  they  call  them  bales.  Weight,  50,085: 
pounds. 

Q.    Does  the  tonnage  appear  therein? 

A.     Well,  the  pounds,  not  the  tons. 

Q.    It  doesn't  appear  as  tons?  A.    No. 

Q.     All  right. 

A.     The  date  of  the  bill  of  lading,  April  21,  1947. 

Q.  What  other  documents  are  there  to  that  at-- 
tached? 

A.  There  is  a  freight  bill  attached,  Mattoon  & 
Company's  invoices. 

Mr.  Diether:    For  what?  [1029] 

The  Witness:  One  for  dock  storage  at  Moore-. 
McCormack,  and  the  other  for  the  various  charges 
including  the  documentation  and  the  insurance  and 
the  ocean  freight  charges;  also  a  copy  of  the  con- 
sular invoice  and  a  duplicate,  one  copy  of  the  insur- 
ance policy,  copy  of  the  export  declaration,  and  a 
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copy  of  a  transmittal  letter  to  the  agent  Roldan  y 

Cia.,  Cartagena.  [1030] 


The  Court:  May  I  ask  one  question?  In  each 
one  of  these  there  is  attached  a  freight  bill,  each  of 
which  is  stamped  paid.  Do  you  know  of  your  own 
knowledge  whether  or  not  that  sum  of  money  was 
paid  for  freight  as  indicated  on  each  one  of  these 
bills  connected  with  Exhibits  38-1,  2,  3,  4,  5,  and  6, 
the  sum  of  money  therein  indicated? 

The  Witness :     Yes. 

The  Court:     Was  it? 

The  Witness:    Yes.  [1031] 

*     *     * 

Q.  (By  Mr.  Bunn)  :  Mr.  Sweeney,  did  you  dis- 
burse or  cause  to  be  disbursed  any  sums  of  money 
in  payment  of  expenses  incurred  on  Mr.  Londono 's 
behalf  in  connection  with  the  wire  in  question  other 
than  ordinary  expenses  of  the  respective  shipments 
to  South  America?  Is  that  clear,  is  that  question 
clear  to  you  ?  A.     Yes. 

Q.     What  is  your  answer?  A.     Yes. 

Q.  Did  you  cause  to  be  made  up  any  summary  of 
those  special  expenses  so  disbursed  or  caused  to  be 
disbursed  by  you?  A.     Yes. 

Q.     Do  you  have  it  before  you  ?  A.    Yes. 

Q.     What  is  it  in? 

A.     In  the  form  of  a  letter  addressed  to  you. 

Q.  Addressed  to  Mr.  Londono 's  attorney,  Thomas 
Bunn?  A.    Yes. 

Q.    Are  you  able— answer  yes  or  no— from  that 
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summary  to  testify  item  by  item  whether  or  not 
the    disbursements    therein    reported    were    [1032] 
made  ?  A.     Yes. 

Q.     And  for  what  purpose  they  were  made? 

A.    Yes. 

The  Court:  While  counsel  are  looking  at  that,  I 
understood  you  to  say  that  somewhere  in  each  one 
of  these  sets  of  documents  there  was  indicated  the 
number  of  the  export  declaration. 

The  Witness:  Yes.  It  is  on  the  face  of  the  bill 
of  lading. 

The  Court :     On  the  face  of  the  bill  of  lading  ? 

The  Witness:    Yes,  in  the  body  (indicating). 

The  Court :     I  see.  Very  well. 

Mr.  Diether :  Better  have  it  marked  for  identifi- 
cation if  you  are  going  to  show  it  to  the  witness. 

The  Court:     No.  39. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  39  for  identification.) 

Q.  (By  Mr.  Bunn) :  Now,  Mr.  Sweeney,  will 
you  state  the  items  shown  on  the  summary  to  which 
you  just  testified? 

Mr.  Diether:    I  object  to  that,  if  the  court  please. 

*       -x-       * 

Mr.  Diether:  I  object  that  that  is  not  the  best 
evidence  [1033]  of  the  charges,  that  the  summary 
which  the  witness  has  just  identified  as  Plaintiff's 
Exhibit  39  does  not  attempt  to  indicate  whether  or 
not  the  dock  charges  for  any  particular  period, 
whether  it  included  dock  charges  for  the  wire  which 
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Dulien  had  on  the  dock  at  the  same  time,  and  there 
is  no  indication  of  the  quality  of  the  wire  or  the 
period  of  time 

The  Court:     Quality'? 

Mr.  Diether:  Yes,  quality  or  the  periods  in- 
volved. 

There  is  also  included  on  this  summary  the  taking 
of  the  pictures  of  the  wire.  I  don't  think  we  are 
responsible  for  collecting  evidence  for  the  plaintiff. 

Mr.  Bunn :     That  item  is  not  in  the  complaint. 

Mr.  Diether :  There  is  also  various  items  here  of 
Mattoon  &  Company.  It  just  says  ** extra  expense." 

Mr.  Bunn:     It  is  one  item,  not  various  items. 

Mr.  Diether:  It  shows  extra  expense  of  Mattoon 
&  Company  of  a  certain  amount.  I  don't  think  the 
witness  is  qualified  to  express  an  opinion  of  the 
actual  expenses  from  any  such  summary  as  that. 

Mr.  Dasteel :     I  join  in  the  objection. 

Q.  (By  Mr.  Bunn)  :  Mr.  Sweeney,  are  there 
supporting  documents  in  this  file  for  these  charges  ? 

A.    Yes. 

The  Court :  Did  you  make  up  that  summary  from 
your  files  [1034]  and  records? 

The  Witness :  I  made  it  up  from  the  supporting 
records. 

The  Court:    From  the  supporting  records? 

The  Witness:    Yes.  [1035] 

*     *     * 

The  Court:  We  have  argued  that  before,  and  we 
will  probably  argue  that  again  here.    The  difficulty 
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in  connection  with  ruling  on  these  various  objections 
is  that  you  have  four  different  defendants  here, 
each  of  them  setting  up  a  different  theory  of  law 
concerning  their  lack  of  responsibility  or  their 
measure  of  it  if  they  do  have  any.  The  evidence 
is  admissible  against  the  defendants  Dulien  and 
against  the  defendant  Bank  under  the  present  status 
of  the  case  and  of  the  pleadings. 

It  is  doubtful  whether  it  is  admissible  against  the 
defendant  Matson  and  the  defendant  United  States 
under  the  state  of  the  present  case.  But  I  will  over- 
rule the  objections  and  each  side  may  reserve  their 
right  for  a  motion  to  strike  it  in  the  event  it  is 
deemed  wise  on  their  part  to  do  so. 

Mr.  Dasteel :  May  the  record  show  I  join  in  these 
objections? 

The  Court:  That  the  question  was  incompetent, 
irrelevant  and  immaterial? 

Mr.  Hubert  Morrow:  We  shouldn't  have  said 
immaterial,  we  are  only  raising  the  question  of  im- 
materiality and  we  are  not  objecting  on  the  ground 
that  it  is  not  the  best  evidence.  | 

The  Court:  I  understand.  I  will  overrule  your 
objections,  subject  to  a  motion  to  strike  on  that 
ground,  and  I  [1036]  will  overrule  the  objections 
made  by  the  Bank  and  the  defendants  Dulien. 

Mr.  Diether:     May  I  add  to  my  objection? 

The  Court :    Very  well. 

Mr.  Diether:  On  the  further  ground  it  is  in- 
competent, irrelevant  and  immaterial,  not  within 
the  contemplation  of  the  parties  and  any  of  these 
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expenses  could  not  have  been  proximately  caused 
by  any  act  of  the  Bank  alleged  in  the  complaint,  and 
it  is  not  the  best  evidence. 

Mr.  Dasteel:     I  make  the  same  objection. 

The  Court:     The  objections  are  overruled. 

In  connection  with  the  objections  of  the  Bank 
that  this  is  not  the  best  evidence,  I  would  suggest 
that  the  entire  file  of  Mattoon  &  Company  be  marked 
for  identification. 

Mr.  Bunn :     I  am  happy  to  have  it  so  marked. 

The  Court:  The  whole  file.  That  document  you 
had  was  marked  No.  39.  The  whole  file  will  be 
marked  No.  40. 

*         4f         * 

The  Court :  The  whole  remaining  file  of  Mattoon 
&  Company,  excluding  the  various  documents  which 
have  already  been  withdrawn  and  marked  or  other- 
wise identified  in  the  Court  [1037]  proceedings. 

Mr.  Bunn:  Do  you  have  in  hand  now  the  entire 
file  on  the  Dulien  wire  transaction  except  for  the 
documents  I  have  already  called  attention  to  that 
were  withdrawn? 

The  Witness :  And  this  smaller  one  that  has  to  do 
with  the  transmittal  to  Gonzalez  &  Blanco. 

Mr.  Bunn :     I  think  that  can  go  in  too. 

The  Court:  Both  can  go  in  as  No.  40.  In  other 
words,  they  are  Mattoon  &  Company's  files. 

Mr.  Bunn :  And  that  includes  these  documents  he 
is  about  to  testify  to  ? 

The  Court:    Yes,  everything. 
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Mr.  Bunn:  Now  they  are  marked  No.  39,  are 
they? 

The  Court:  No,  they  are  marked  No.  40  for 
identification. 

Mr.  Laven :     What  is  No.  39  ? 

The  Court :  No.  39  is  the  summary  which  he  said 
he  made  concerning  charges,  and  I  take  it  you  are 
now  about  to  reframe  your  question. 

Mr.  Bunn:  Yes,  sir,  and  I  am  about  to  lead  the 
witness. 

Mr.  Diether:  May  it  be  understood  that  my  ob- 
jection goes  to  all  this  line  of  testimony  without 
further  objection? 

Mr.  Dasteel :     And  mine  too. 

The  Court:    Yes. 

Mr.  Hubert  Morrow :     And  ours  also  ?  [1038] 

The  Court:     Everybody's. 

(The   documents   referred   to   were   marked 
Plaintiff's  Exhibit  No.  40  for  identification.) 

Q.  (By  Mr.  Bunn) :  Mr.  Sweeney,  when  I  ask 
you  if  you  paid,  I  include  also  ^'or  caused  to  be 
paid." 

Did  you  pay  dock  storage  at  Pier  A,  Long  Beach, 
in  the  amounts  totaling  $2,837.45  ?  A.     Yes. 

Q.  Did  you  pay  a  charge  of  $39.85  for  inspection 
by  Toplis  and  Harding?  A.     Yes.  I 

The  Court:  Are  all  these  figures  going  to  coin- 
cide with  the  figures  you  have  put  in  your  com- 
plaint? 
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Mr.  Bunn :  They  are,  because  that  is  where  I  got 
them  from. 

The  Court :     Go  ahead  then. 

Q.  (By  Mr.  Bunn)  :  Did  you  pay  $48  for  segre- 
gation, supervision  of  wire  for  shipment  on  the 
Westwind  ?  A.     Yes. 

Mr.  Bunn :  You  will  notice,  gentlemen,  I  have  not 
asked  him  any  question  about  the  $25.75  item  which 
is  No.  3  there.  It  is  not  in  the  complaint. 

Q.  Did  you  pay  $130.50  extra  dray  age  on  account 
of  bad  [1039]  condition  of  the  wire  shipped  on  the 
SS  Westwind?  A.    Yes. 

Q.     Did  you  pay  $605.86 

The  Court :     To  whom  did  you  pay  these  items  ? 

The  Witness :     It  is  in  the  supporting  documents. 

The  Court :     Very  well.  Go  ahead. 

Q.  (By  Mr.  Bunn)  :  Did  you  pay  $605.86  for 
sorting  labor  on  446  tons  for  shipment  on  the  SS 
Westwind?  A.     Yes. 

Q.  Did  you  pay  $507.38  for  sorting  labor  on  the 
112.75  ton  shipment  on  the  SS  Moormacreed  ? 

A.     Yes. 

Q.     Which  appears  in  this  summary  as  112  tons? 

A.    Yes. 

Q.  Did  you  pay  $1,621.62  for  sorting  labor  in 
connection  with  a  shipment  or  shipments  on  the  SS 
Lookout?  A.    Yes. 

Q.  Does  that  list  of  disbursements  through  that 
point  constitute  the  special  expenses  which  you  ac- 
tually paid  out  ?  A.    Yes. 

Q.    Now,  Mr.  Sweeney 
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Mr.  Diether:  Just  a  moment.  May  I  ask  the 
Court  to  have  this  witness  at  some  convenient  time 
pick  out  from  the  file  of  Mattoon  &  Company,  w^hich 
is  marked  Exhibit  40,  the  [1040]  supporting  data 
which  he  claims  supports  these  figures  '^ 

Mr.  Bunn :     They  are  right  here,  sir. 

The  Court:     You  do  have  them? 

Mr.  Bunn :     Yes. 

Mr.  Diether :  Have  they  been  extracted  from  Ex- 
hibit 40  or  are  they  a  part  of  it? 

The  Court:     They  are  a  part  of  the  file,  Exhibit 

40  now. 

*     *     * 

The  Court :  Mr.  Witness,  Mr.  Bunn  has  a  batch 
of  papers  in  his  hand.  You  have  just  testified  con- 
cerning extra  expenses.  You  have  gone  through  file 
No.  40,  have  you,  and  separated  the  supporting  data  ? 

The  Witness :    Yes. 

The  Court :  You  have  looked  through  the  papers 
he  now  has  in  his  hand  ? 

The  Witness:  I  am  not  sure  that  they  are  all 
correct  because  of  the  condition  of  the  file  and  the 
time  we  had  to  sort  it  during  the  recess. 

The  Court :  So  far  as  you  have  had  time  during 
the  recess  [1041]  you  have  sorted  out  of  the  file  and 
now  have  there,  which  you  will  attach  to  Exhibit 
39  and  mark  Exhibit  39-A,  the  supporting  documents 
which  you  have  been  able  to  extract  so  far.  Give  it 
to  the  clerk  and  get  it  marked  now.  f> 

Mr.  Diether:  These  ought  to  be  numbered  con- 
secutively. 
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The  Court:  We  can  have  it  done  later  when 
somebody  starts  to  cross-examine  him  about  them. 

(The    documents   referred   to   were  marked 
Plaintiff's  Exhibit  No.  39- A  for  identification.) 

Q.  (By  Mr.  Bunn) :  Mr.  Sweeney,  in  your 
check  of  those  supporting  documents  did  you  find 
documents  supporting  in  toto  every  one  of  those 
items  ?  A.     Yes. 

Q.     What  about  the  Southern  Pacific  charges? 

A.     It  is  in  the  file. 

Mr.  Diether:  Are  they  in  the  batch  of  papers 
which  were  handed  to  the  court  ? 

The  Witness:  I  said  I  didn't  have  a  chance  to 
pull  them  all  out. 

The  Court:  Just  a  moment.  I  indicated  that 
these  would  be  called  Exhibit  39-A  as  a  whole.  The 
clerk  will  tack  these  together  and  then  go  through 
and  mark  each  document  as  39-A,  etc.,  on  through 
the  entire  list.  [1042] 

Q.  (By  Mr.  Bunn)  :  Mr.  Sweeney,  the  last  item 
on  the  summation  from  which  you  were  testifying 
appears  to  be  a  charge  of  $750  by  Mattoon  &  Com- 
pany. Will  you  explain  that  item  ? 

A.  Well,  that  was  set  up  in  the  books  against 
Londono  for  all  the  extra  work  involved  because  of 
the  condition  that  arose  regarding  the  movement  of 
the  wire. 

Q.     Did  you  do  that  work? 

A.    Yes,  mostly  myself. 
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Q.  Is  the  figure  of  $750  a  proper  charge  for  that 
work? 

Mr.  Diether :  I  object  to  that,  if  the  Court  please, 
on  the  ground  that  there  is  no  proper  foundation  to 
show  the  amount  of  work  he  did  or  what  he  did. 

The  Court:  I  think  that  is  pretty  much  of  a 
shortcut  question. 

Mr.  Bunn:  That  is  right.  I  can  ask  him  what 
he  did. 

The  Court:  I  do  not  think  that  there  is  suffi- 
cient foundation. 

What  is  your  usual  basis  of  your  charge  ? 

The  Witness :     The  usual  basis  ? 

The  Court :     A  percentage  or  time  ? 

The  Witness:  Time,  the  size  of  the  transaction, 
the  amount  of  work  involved. 

The  Court:  In  other  words,  it  is  time  and  per- 
centage ? 

The  Witness :     Yes.  [1043] 

Q.  (By  Mr.  Bunn)  :  Did  you  make  any  trips 
yourself  to  the  Harbor,  Long  Beach,  Wilmington, 
San  Pedro,  in  connection  with  the  movement  of  this 
wire  that  you  would  not  have  had  to  make  an  ordi- 
nary shipment  where  the  quality  of  the  merchandise 
was  not  in  question  ?  A.     Yes,  many. 

Q.  Do  you  have  any  idea  how  many  trips  you 
made  down  there  ? 

A.     I  don't  remember  now.  1 

Q.     Can  you  approximate  it  at  all? 

A.  Well,  around  the  time  the  ship  arrived  I 
would  estimate  six  or   seven   times,   which   would 
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take  at  least  a  half  a  day,  and  then  in  the  matter  of 
the  dock  demurrage  it  required  a  personal  repre- 
sentation with  the  Harbor  Department  in  order  to 
get  the  dock  demurrage  reduced  to  where  it  was 
within  reason  so  that  there  wouldn't  be  any  further 
penalties  on  it. 

Q.  By  the  w^ay,  what,  if  anything,  did  you  ac- 
complish in  that  matter  % 

A.  The  reduction — I  don't  have  the  figures 
here — but  I  think  the  reduction  was  in  the  neighbor- 
hood of  about  70  per  cent  of  the  original  cost. 

Q.    Can  you  give  us 

The  Court:  You  mean  the  reduction  was  70  per 
cent  or  the  amount  paid  was  70  per  cent  ?  [1044] 

The  Witness :     It  w^as  70  per  cent ;  yes. 

Q.  (By  Mr.  Bunn)  :  In  other  words,  you  got 
what  would  otherwise  have  been 

The  Court:  He  got  70  per  cent  reduction.  I 
understand. 

Q.  (By  Mr.  Bunn)  :  Can  you  give  us  an  ap- 
proximation of  how  much  money  that  saved  on  de- 
murrage %  A.     About  $3,000. 

Q.    And  in  what  manner  did  you  accomplish  that  ? 

A.  By  written  request  and  finally  a  personal  visit 
to  the  head  of  the  Board  of  Harbor  Commissioners 
of  Long  Beach. 

Q.  Did  you  make  any  other  trips  to  the  Harbor 
in  connection  with  this  matter,  unusual  I  mean  ? 

A.  I  went  twice.  Once  I  had  an  appointment 
that  he  had  to  break  and  the  second  time  I  was  able 
to  see  him. 
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Q.     You  mean  the  Harbor  board  man? 

A.     Yes. 

Q.  Did  you  make  any  other  trips  to  the  Harbor 
in  connection  with  this  barbed  wire  transaction 
especially,  and  when  I  say  ^^ especially"  I  distinguish 
from  what  would  be  normal  in  your  handling  and 
direction  of  shipments  if  there  had  been  no  question 
of  the  quality  of  this  wire. 

A.  Well,  I  made  two  or  three  trips  with  Mr. 
Londono  at  his  request,  once  to  Matson's  office  and 
another  time  back  [1045]  down  to  the  dock  at 
Pier  A. 

Q.  Did  you  perform  any  other  special  service 
besides  such  trips  to  the  Harbor  from  or  at  your 
office  occasioned  by  the  questionable  condition  of 
the  wire  ? 

A.  Well,  there  is  the  arrangement  for  the  sorting 
of  the  merchandise,  which  was  of  great  importance, 
and  we  had  to  change — we  had  labor  troubles — ^we 
had  to  have  different  firms  do  it,  and  that  took  a 
lot  of  time  to  take  care  of. 

Q.  Now  is  the  charge  of  $750  in  your  opinion  a 
proper  charge  for  such  services'? 

Mr.  Diether :  I  object  to  that,  if  the  Court  please. 
There  is  no  foundation  laid.  And  may  I  examine  this 
witness  on  voir  dire  as  to  his  qualifications  to  ex- 
press an  opinion? 

The  Court:  I  do  not  think  so.  I  do  not  think 
there  is  sufficient  foundation  yet. 

Did  you  have  other  charges  besides  that? 
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The  Witness:  The  fees  for  handling  the  ship- 
ments. 

The  Court :     Were  they  paid  ? 

The  Witness :     Yes. 

The  Court :     How  much  was  that  ? 

The  Witness:  Well,  it  varied  from  the  size  of 
the  shipment. 

The  Court:     Do  you  know  how  much  altogether? 

The  Witness:     No,  I  don't  remember. 

Mr.  Bunn:  My  question,  if  your  Honor  please, 
went  to  [1046]  special  services  only. 

The  Court :  I  know  that,  but  I  want  to  see  how 
much  he  got. 

The  Witness:  It  is  in  the  invoices  in  the  file 
here,  so  much  per  ton  was  the  handling  fee. 

The  Court:     So  much  per  ton? 

The  Witness :     Yes. 

The  Court:  And  this  is  a  general  overall  special 
charge  ? 

The  Witness :     Yes. 

Mr.  Bunn:  Do  I  understand  that  there  is  still 
insufficient  foundation? 

The  Court :  No,  I  think  there  is  sufficient  founda- 
tion for  him  to  testify.  What  I  had  in  mind  goes 
more  to  the  weight  of  his  testimony  than  to  its 
admissibility. 

Mr.  Diether :  We  haven't  heard  yet  as  to  how  this 
charge  compares  with  any  charge  that  he  made  in 
connection  with  the  regular  service.  He  says  a  per- 
centage.  We  don't  know  whether  it  is  big  or  little. 
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The  Court:  Can  you  tell  by  looking  at  the  file 
how  much  a  ton  you  charged^ 

The  Witness :     Yes. 

The  Court :    Was  it  the  same  price  for  every  ton? 

The  Witness:  Oh,  yes.  There  was  no  variation. 
We  established  a  price  per  ton  and  stuck  [1047] 

to  it. 

Q.     (By  Mr.  Bunn)  :     That  is  for  everybody? 

A.  For  everyone  that  we  handled  the  barbed 
wire  for.    (Examining  file)  50  cents  a  ton. 

The  Court :  Now  that  is  just  50  cents  a  ton  for 
the  tons  you  shipped,  the  1,000  and  whatever  it  was? 

The  Witness :     That  is  right. 

Mr.  Diether :     50  cents  per  ton  ? 

The  Witness :     Per  ton. 

Q.     (By  Mr.  Bunn)  :     Was  that  the  usual  normal 

charge  ? 

A.  That  was  within  reason  for  comparable  serv- 
ice any  place. 

Q.     Without  regard  to  any  special  circumstances? 

Mr.  Diether:  Just  a  moment.  We  don't  know 
what  services  were  included  within  the  regular  serv- 
ices that  he  would  do  in  connection  with  shipments 
for  50  cents  a  ton. 

Q.  (By  Mr.  Bunn) :  Were  any  of  those  special 
services  as  to  which  you  have  just  testified  included 
in  the  basis  for  the  ordinary  charge? 

Mr.  Diether:  We  don't  know  what  he  was  to  da: 
yet  under  the  regular  services. 

The  Court:  The  objection  is  overruled.  What  is( 
the  pending  question  now?    I  think  that   it   wasi 
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whether  or  not  [1048]  that  smn  was  a  reasonable 

charge. 

Mr.  Bunn :     For  the  special  services  rendered. 

The  Court:  For  the  special  services  in  addition 
to  the  charge  of  50  cents  a  ton. 

Mr.  Bunn :     For  regular  services ;  yes. 

The  Court:  The  objections  are  overruled.  You 
may  answer  the  question. 

The  Witness :     The  answer  is  yes. 

Q.  (By  Mr.  Bunn)  :  And  that  is  on  Mattoon's 
books  against  Mr.  Londono  nowl  A.     Yes. 

The  Court:  By  the  way,  in  connection  with  Ex- 
hibits 38-1,  2,  3,  4,  5,  and  6,  in  each  one  of  them  there 
is  attached  a  bill  of  lading.  Were  those  forms  filled 
out  by  Mattoon  &  Company  or  were  they  filled  out 
by  the  carrier? 

The  Witness :  By  Mattoon  &  Company  with  one 
exception.  There  was  an  error  in  the  count  and  the 
steamship  company  didn't  have  time  for  us  to  bring 
a  bill  of  lading  over  so  they  re-prepared  the  bill 
of  lading  themselves. 

The  Court:     Is  that  the  custom  in  the  trade? 

The  Witness :     Yes,  it  is. 

The  Court :  And  is  it  the  custom  in  the  trade  for 
the  shipper  to  indicate  on  the  bill  of  lading  any 
exceptions  % 

The  Witness:     No.  [1049] 

The  Court:  When  exceptions  are  indicated  on  a 
bill  of  lading,  what  is  the  custom  in  the  trade  as 
to  who  causes  it  to  be  put  there? 

The  Witness:    The  steamship  company. 


900  Citizens  N.T.&S.  Bank  of  L.  A, 

(Testimony  of  James  E.  Sweeney.) 

The  Court:  Well,  then,  if  I  understand  it  cor- 
rectly, the  custom  in  the  trade  is  that  the  shipper, 
that  is,  a  broker  such  as  Mattoon  &  Company  act- 
ing for  a  shipper,  prepares  a  bill  of  lading  and 
takes  it  to  the  steamship  company? 

The  Witness:    Yes. 

The  Court:  Then  what  happens?  Do  they  go 
and  look  at  the  goods? 

The  Witness:  The  steamship  company  receives 
the  freight  and  by  means  of  what  is  known  as  a 
dock  receipt  they  match  it  up  with  the  bill  of  lading 
and  on  the  dock  receipt  are  noted  the  exceptions, 
if  any,  and  the  weight  and  the  measurements  so 
that  they  can  assess  the  freight,  and  that  is  trans- 
mitted to  the  bill  of  lading  and  proper  endorsements 
are  made,  whatever  they  happen  to  want  to  put  on 

there. 

The  Court:  So  the  custom  is  that  the  shipper 
or  broker  submits  the  bill  of  lading,  the  carrier 
compares  that  to  what  you  call  the  dock  receipt? 

The  Witness:     That  is  right. 

The  Court:  And  if  there  are  any  exceptions 
noted  on  the  dock  receipt  they  are  translated  to  the 
bill  of  lading? 

The  Witness :    Yes.  [1050] 

The  Court:    That  is  the  custom  in  the  trade? 

The  Witness :     That  is  the  mechanics  and  custom. 

The  Court :  And  that  was  the  custom  followed  in 
connection  with  these  bills  of  lading? 

The  Witness:    Yes. 

Mr.  John  Morrow:    I  take  it  your  Honor's  ques- 
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tion  went  to  the  custom  in  Los  Angeles,  California, 

where  Mr.  Sweeney  operated,  not  anywhere  else? 

The  Court:     Solely. 

Mr.  Laven :  Your  Honor,  I  wonder  if  you  would 
ask  him  relative  as  to  order  bills  of  lading  and 
straight  bills  of  lading.  There  is  a  straight  bill 
of  lading,  your  Honor,  involved  here. 

Mr.  Bunn:  There  is  one  that  is  a  straight  bill 
of  lading. 

The  Court:  Yes.  What  you  have  testified  to  as 
the  custom  is  the  custom  on  the  order  bills  of  lad- 
ing? 

The  Witness:     It  is  the  custom  on  all  ladings. 

The  Court:     On  all  ladings? 

The  Witness.    Yes. 

The  Court :  Well,  on  this  straight  bill  of  lading 
there  appears  to  be  no  exceptions. 

Mr.  Bunn:  Is  that  the  one  from  Londono  to 
Londono  ? 

The  Court:    Yes. 

The  Witness :    I  saw  that.  I  noticed  that.  [1051] 

The  Court:    Did  your  office  prepare  that? 

The  Witness:  Yes.  I  would  say  the  steamship 
company  overlooked  placing  it  on  there.  Why,  I 
don't  know. 

The  Court:  In  other  words,  your  testimony  is 
that  in  the  ordinary  course  of  business  the  steam- 
ship company  would  have  caused  that  to  be  placed 
on  there? 

The  Witness:    Yes. 
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The  Court:  On  a  straight  bill  of  lading  in  this 
community  ? 

The  Witness:  Straight  or  order  in  any  commu- 
nity. 

The  Court:  Well,  in  this  community.  That  is 
what  we  are  concerned  with  now. 

The  Witness:      Yes. 

Mr.  Diether:  The  witness  mentioned  one  bill  of 
lading  that  was  rewritten  by  the  steamship  com- 
pany. May  we  know  which  one  that  was '? 

The  Court:    Was  that  the  straight  bill  of  lading? 

The  Witness:  No,  it  is  I  think  the  4817  rolls. 
There  was  a  miscount. 

Q.     (By  Mr.  Bunn)  :    You  mean  4017? 

A.     Yes,  I  believe  so.  [1952] 

*  *     * 

(The  document  referred  to  was  passed  to  the 
witness.) 

The  Witness :    Yes,  this  is  it. 

The  Court:  That  is,  Exhibit  38-2  was  rewritten 
by  the  carrier,  Moore-McCormack  ? 

The  Witness:    Yes. 

The  Court:  38-6  was  prepared  by  Mattoon  & 
Company  ? 

The  Witness:     Yes. 

*  *     * 

Mr.  Bunn:  I  am  about  to  show  the  witness  a 
letter  from  Dulien  Steel  Products  dated  July  29, 
to  Mattoon  &  Company. 
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Mr.  Diether:     It  hasn't  been  marked  yet. 
The  Court:     41. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  41  for  identification.) 

Mr.  Bunn:  Do  you  want  to  see  this  one,  gentle- 
men   (exhibiting  document  to  counsel)  ? 

Mr.  Bunn :  The  reason  that  this  is  not  on  my  list 
is  that  it  was  in  Mattoon's  subpoenaed  file. 

The  Court:  That  is  a  letter  from  Dulien  to 
Mattoon? 

Mr.  Bunn :    Yes,  your  Honor. 

Q.    Mr.  Sweeney,  had  you  seen  that  letter  before  ? 

A.    Yes. 

Mr.  Diether :     It  is  dated  what  date  ? 

Mr.  Bunn:     July  29,  1946.  [1053] 

Q.  Do  you  know  that  it  was  received  in  Mat- 
toon's  office?  A.    Yes. 

Mr.  Diether:     On  or  about  the  date  it  is  dated? 

Q.  (By  Mr.  Bunn) :  On  or  about  the  date  it  is 
dated?  A.     About. 

Q.    Does  that  include  the  next  day  possibly? 

A.    Most  likely. 

The  Court:    Do  you  offer  this  in  evidence? 

Mr.  Bunn:    Yes,  your  Honor. 

The  Court:    Admitted.   No.  41  in  evidence. 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  No.  41  and  received  in  evi- 
dence.) 

Q.  (By  Mr.  Bunn) :  Now,  Mr.  Sweeney,  what 
are  the  title  documents  on  the  shipments  of  wire 
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that  Mr.  Londono  caused  to  be  shipped  by  you  to 

South  America? 

Mr.  Diether :  That  calls  for  a  conclusion  of  the 
witness. 

The  Court:  I  think  it  calls  for  a  conclusion  of 
the  witness.  I  think  that  he  can  testify  to  what  the 
custom  in  the  trade  is.  [1054] 

*     *     * 

Q.  (By  Mr.  Bunn)  :  What  documents,  if  any, 
were  in  the  trade  accepted  as  the  l)est  evidences  of 
title  to  the  merchandise  ? 

Mr.  Diether:  That  is  objected  to,  if  the  court 
please. 

The  Court :     On  the  shipments  to  South  America. 

Q.  (By  Mr.  Bunn) :  On  the  Londono  shipments 
to  South  America^ 

Mr.  Diether:  I  object  to  that  on  the  ground  it 
is  incompetent,  irrelevant  and  immaterial  and  it  has 
no  bearing  on  any  issues  involved  in  connection 
with  the  cause  of  action  against  the  Bank.  And  I 
would  like  to  inquire  what  the  purpose  of  this 
testimony  is. 

Mr.  Bimn:  The  purpose  is  to  show  that  he  gave 
the  evidences  of  title  of  that  merchandise  to  the 
Citizens  Bank  and  not  to  Mr.  Londono  because  the 
Citizens  Bank  had  a  $54,000  interest  in  the  begin- 
ning and  that  Mr.  Sweeney  was  under  instructions 
from  them  to  see  that  their  interest  was  protected. 
That  is  the  purpose  of  it. 
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The  Court:     The  objection  is  overruled.  [1055] 


The  Court:  Is  there  not  a  pledge  agreement 
from  Londono  to  the  Bank? 

Mr.  Diether:  Yes,  but  we  did  not  have  physical 
possession  of  it  and  we  at  that  time  by  that  letter 
of  July  31,  instructed,  pursuant  to  Mr.  Londono 's 
instructions,  them  to  ship  the  wire.  We  had  re- 
leased it  absolutely  on  July  31,  pursuant  to  Mr. 
Londono 's  instructions. 

Mr.  Bunn :  And  to  do  what  with  the  title  papers  % 
Return  them  to  the  Bank"? 

Mr.  Diether:    The  title  papers  were  merely  to 
prote<?t  us  so  that  we  could  get  some  money  to  pay 
on  account  of  our  note. 
The  Court:    Objection  overruled. 
Mr.  Bunn:    Read  him  the  question,  Mr.  Wahl- 
berg. 

(The  question  referred  to  was  read,  by  the 
reporter  as  follows : 

(^  ^  Q.  What  documents,  if  any,  were  in  [1057] 
the  trade  accepted  as  the  best  evidence  of  title 
to  merchandise? 

(**The  Court:  On  the  shipments  to  South 
America. 

(*^Q.  On  the  Londono  shipments  to  South 
America.") 
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The  Court:  When  you  say  ''Londono  ship- 
ments" you  mean  shipments  similar  to  that 

Mr.  Bunn:    Yes,  that  he  has  been  testifying  to 

this  afternoon. 

*  *     * 

The  Witness :  Well,  the  ocean  bills  of  lading  and 
the  consular  and  commerical  invoices. 

Q.  (By  Mr.  Bunn)  :  And  what  did  you  do  with 
those  documents,  Mr.  Sweeney  ? 

A.     Transmitted  them  to  the  Citizens  Bank. 

Q.  Did  you  deliver  any  of  them  to  Mr.  Londono 
direct  ?  A.    No. 

The  Court:  Mr.  Sweeney,  did  you  at  any  time 
take  out  an  insurance  policy  against  the  risk  of 
loss  while  on  the  dock  at  Los  Angeles  with  loss 
payable  in  favor  of  the  Citizens  [1058]  Bank  to  the 
extent  of  $240,000  or  any  other  sum? 

The  Witness :     It  is  in  the  file  here. 

The  Court:    You  did  take  it  out? 

The  Witness :    Yes,  definitely. 

The  Court:  You  have  the  document  in  the  file 
before  you? 

The  Witness:    Yes.  [1059] 

*  *     * 

The  following  proceedings  were  had. 

*       -x-       * 

The  Clerk:  I  beg  your  pardon,  your  Honor.  Ini 
our  numbers  we  started  with  51  instead  of  38  be-- 
cause  there  was  a  page  skipped.  [1062] 
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The  Court:  No.  38  will  take  No.  57.  And  since 
38  was  only  marked  for  identification  that  number 
will  be  changed  to  57  for  identification. 

I  think  perhaps  we  had  all  better  start  over.  If 
ea<3h  of  you  has  the  list  Mr.  Bunn  gave  you,  plain- 
tiff's list  of  documents  for  possible  use  of  exhibits 
in  trial,  beginning  with  No.  36  at  the  top  of  the 
page.   Do  you  all  have  those   (assent)  ? 

Document  No.  38,  marked  there,  that  is  marked 
for  identification  by  the  clerk  and  it  has  never  been 
used.  It  now  [1066]  becomes  document  No.  56,  for 
identification. 

No.  40,  for  identification  on  his  list  will  become 
58,  for  identification. 

Exhibits  39  and  39-A,  which  are  in  evidence,  Mr. 
Bunn  will  go  through  the  transcript  and  find  where 
they  are  mentioned,  and  they  will  take  a  new  num- 
ber and  be  corrected  in  the  transcript  and  assigned 
Nos.  55  and  55- A. 

Is  that  clear? 

Mr.  Bunn :  It  is  clear  to  me.  I  have  it  all  writ- 
ten down. 

The  Court:  No.  41,  which  is  in  evidence,  Mr. 
Bunn  will  go  through  the  transcript  and  make  that 
correction  to  change  it  from  Exhibit  41  to  Exhibit 
56. 

Mr.  Diether:  That  is  the  number  you  gave  to 
the  one  above  there. 

The  Court:     No,  I  did  not.  I  gave  it  55  and  55-A. 

Mr.  Diether:  The  one  before  that.  I  have  in  my 
records  that  it  should  be  56,  that  38  should  be  57. 
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The  Court:  Let  us  leave  it  as  it  is  now.  We 
will  give  another  number  to  41,  which  will  be  57. 
Is  that  clear? 

Mr.  Hubert  Morrow:  Pardon  me,  your  Honor. 
You  referred  to  a  transcript  that  Mr.  Bunn  is 
going  to  correct.  Of  course  we  are  not  having  any 
transcript  written  up  now. 

The  Court:  The  only  documents  in  evidence 
upon  which  the  numbers  are  being  changed,  and  the 
reason  I  did  it  is  [1067]  because  those  documents 
that  are  in  evidence  were  put  in  evidence  on  Mr. 
Londono's  testimony,  therefore,  there  is  a  tran- 
script and  it  is  easier  to  correct  the  transcript  than 
it  is  to  correct  it  when  there  is  none.  [1068] 


May  2, 1950 

JAMES  E.  SWEENEY 
resumed  the  stand  and  testified  further  as  follows : 

Direct  Examination 
(Continued) 
By  Mr.  Bunn: 

Q.  Mr.  Sweeney,  will  you  take  the  folders  that 
have  been  marked  No.  40,  and  identify  voluntarily 
until  you  are  stopped  the  several  groups  into  which 
you  have  grouped  the  contents  of  those  folders, 
and  tell  us  what  the  respective  documents  are  [1073]  | 
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The  Witness:  The  first  group  covers  different 
invoices  of  Mattoon  &  Company  against  Citizens 
National  Bank  covering  the  release  of  wire  to  Gon- 
zalez &  Blanco.  In  other  words,  Gonzalez  &  Blanco 
would  pick  up  on  the  average  a  hundred  tons,  turn 
over  to  us  or  to  Mattoon  his  check  for  the  amount 
of  the  one  hundred  tons,  which  would  be  $5,100  for 
every  100  tons,  and  we  in  turn  would  invoice  the 
bank  and  transmit  the  funds. 

The  Court :     Those  are  together  now  as  a  group  ? 

The  Witness:    Yes. 

The  Court :    We  will  mark  those  Exhibit  40-1. 

(The   documents   referred   to   were   marked 

Plaintiff's  Exhibit  No.  40-1  for  identification.) 

Mr.  Bunn:     May  I  ask  him  right  there 

Q.     Do  the  invoices  on  each  one  of  those  lots  of 

51  tons  include  anything  other  than  the  transmittal 

letter?  That  is,  does  it  include  a  bill  to  the  Bank? 

A.    Yes.  [1074] 

*     *     * 

The  Court:  The  first  set  here  on  top  appears  to 
be  an  invoice  from  Mattoon  &  Company  to  the  Citi- 
zens National  Bank  dated  November  10th. 

Immediately  following  that  is  a  letter  of  trans- 
mittal dated  November  26,  1946,  and  immediately 
following  that  is  what  purports  to  be  a  carbon 
copy,  and  immediately  following  that  is  what  pur- 
ports to  be  a  carbon  of  some  form. 

Mr.  Bunn:    A  delivery  order. 

The  Witness:    Yes. 
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The  Court:  Dated  November  26,  1946,  directed 
to  Transmarine  Navigation  and  delivered  to  Gon- 
zalez &  Blanco.  Now  that  would  be  one  set? 

The  Witness:    Yes. 

The  Court:  And  the  same  would  follow  through 
with  the  rest  of  them? 

The  Witness:     That  is  right. 

The  Court:    Very  well.  [1075] 

*     *     * 

Q.     (By  Mr.  Bunn)  :     Yes. 

A.  Then  there  are  here  the  balance  of  the  sup- 
porting documents  covering  that — ^what  is  the  total 
claim— $6,540.66? 

Q.     $6,540.66,  was  the  figure  you  gave  Friday. 

A.  And  the  other  portion  of  these  supporting 
documents  that  remained  here  Friday. 

The  Court:  I  think  that  is  Exhibit  39.  Let  me 
see  Exhibit  39. 


(The  docimient  referred  to  was  passed  to 
the  court.) 

The  Court:  Yes,  we  started  out  here  with  39 
No.  39,  is  a  copy  of  a  letter  from  Mattoon  &  Com- 
pany to  Mr.  Bunn  listing  additional  expenses. 

The  Witness :    Yes. 

The  Court:  Now,  you  have  extracted  from  Ex- 
hibit 40,  documents  which  you  call  additional  sup- 
porting documents? 

The  Witness:     That  is  right. 

The  Court:  These  will  be  then  attached  to  Ex- 
hibit 39,  and  become  a  part  of  that  exhibit,  and  you 
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have  gotten  down  to  V,  39-V,  so  I  guess  we  can  go 
on  through  and  use  the  [1076]  alphabet  as  many 
times  as  we  need  to  describe  them. 

The  Clerk :    No.  39- W,  marked  for  identification. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  39-W  for  identification.) 

The  Witness:  Then  there  is  a  group  of  addi- 
tional copies  of  documents  on  each  of  the  six  ship- 
ments here  which  are  all  assembled  in  one  group. 

The  Court:    Are  there  six  groups  here? 

The  Witness:    Yes,  sir. 

The  Court:     That  is  one  group? 

The  Witness:  No,  that  is  all  six.  There  is  ad- 
ditional copies  of  bills  of  lading  and  freight  bills, 
and  so  forth. 

The  Court:    They  are  separated  by  a  clip? 

The  Witness :  Yes,  by  a  clip.  They  are  in  chron- 
ological order  starting  with  the  Moormacreed,  West- 
wind,  etc.  [1077] 

*     *     * 

Mr.  Diether:  Those  apparently  apply  to  all  of 
the  six  shipments.  I  wonder  if  the  witness  could 
separate  them  into  the  respective  shipments  by 
boats  ? 

The  Witness :    They  are. 

The  Court:  Here  is  Exhibit  38-1,  the  documents 
which  you  identified  the  other  day,  and  are  marked 
for  identification.  That  is  the  Moormacreed  invoice 
from  them  and  the  bill  of  lading. 
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(The  documents  referred  to  were  passed  to 
the  witness.) 

The  Court :  Now,  this  group  of  documents  which 
you  have  now  handed  to  me  all  relate  to  the  same 
shipment  ? 

The  Witness :    Right. 

The  Court:    And  are  transactions  related  to  it? 

The  Witness:      Yes. 

The  Court :  The  first  one  appears  to  be  a  carbon 
of  some  filled-in  form. 

The  Witness:     That  is  a  delivery  order. 

The  Court:     That  is  a  copy  of  a  delivery  order? 

The  Witness:    Yes. 

The  Court:    And  the  next  one?  [1078] 

The  Witness:      A  freight  bill. 

The  Court:    A  freight  bill? 

The  Witness:    Yes.   Then  consular  invoice. 

The  Court:     The  next  one  is  a  consular  invoice? 

The  Witness:  Yes,  and  that  is  the  invoice  of 
Mattoon  to  Londono  for  the  transaction. 

The  Court:    And  the  next? 

The  Witness:     That  is  submitted  to  the  bank. 

The  Court :  A  carbon  of  a  letter  of  transmittal 
to  the  bank  of  the  consular  invoice? 

The  Witness:     Yes. 

The  Court:    That  was  missing  on  this  one? 

The  Witness:     Yes. 

The  Court:    And  the  next  is 

The  Witness:    A  copy  of  bills  of  lading,  addi- 
tional copies. 
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The  Court:  Additional  copies  of  one  bill  of  lad- 
ing or  bills? 

The  Witness:  It  is  one  bill  of  lading;  copies  of 
it. 

The  Court :  Very  well.  They  will  be  attached  to 
and  become  a  part  of  Exhibit  38-1  for  identification. 

(The  documents  referred  to  were  attached  to 
and  made  a  part  of  Plaintiff's  Exhibit  38-1  for 
identification.) 

The  Court:    Now  let  us  see  38-2.  [1079] 

*  *     * 

The  Court:    Let  us  have  Exhibit  38-4. 

*  *     * 

And  38-4  presently  consists  of  an  invoice  from 
the  Grace  Lines  for  $9,075,  and  several  copies  of  the 
bill  of  lading. 

In  addition  to  that  you  are  now  handing  me  as 
documents  relating  to  the  transaction  taken  from 
the  Mattoon  &  Company  file,  a  letter  to  the  Citizens 
National  Bank  on  the  letterhead  of  Mattoon  &  Com- 
pany indicating  enclosure  of  three  originals  and 
one  copy  of  the  bill  of  lading,  with  certified  [1082] 
consular  invoice  No.  674,  and  three  originals  and 
one  copy  of  bill  of  lading  with  certified  consular 
invoice  675,  with  a  stamped  payment  on  the  bottom. 
There  were  two  shipments  involved  here  ? 

The  Witness :     That  is  right. 
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The  Court:  This  is  part  of  the  documents,  it  all 
relates  to  the  shipment  on  the  Grace  Line? 

The  Witness:  To  the  two  shipments,  your 
Honor. 

The  Court:  To  the  two  shipments  on  the  Grace 
Line? 

The  Witness:    Yes. 

The  Court:  Part  of  the  documents  you  are  now 
handing  me,  which  was  the  letter  I  have  just  in- 
dicated of  October  11,  a  carbon  copy  of  it,  and  ad- 
ditional copies  of  the  bills  of  lading? 

The  Witness:  Yes,  except  we  have  one  mistake. 
This  doesn't  belong  because  it  is  107  and  this  is 
108. 

Mr.  Diether:    I  can't  hear  you. 

The  Court:  He  said  that  this  one  does  not  be- 
long there.  [1083] 

The  Witness:  It  goes  with  the  other  set  under 
your  hand. 

The  Court:    This  is  all  part  of  38-4? 

The  Witness :    Yes,  you  are  right. 

The  Court :  And  this  is  the  other  copy.  In  other 
words,  that  is  the  only  copy  of  bill  of  lading  107 
that  you  have? 

The  Witness:  That  belongs  with  38-5,  your 
Honor. 

The  Court :  Then  these  documents  you  have  now 
handed  to  me  complete  the  copies  in  Mattoon's  files 
of  things  relating  to  the  Grace  Line  shipments? 

The  Witness:    That  is  correct. 


vs,  J,  B,  Londono,  etc,  915 

(Testimony  of  James  E.  Sweeney.) 

(The  documents  referred  to  were  attached  to 
and  made  a  part  of  Plaintiff's  Exhibit  No.  38-4 
for  identification.)   [1084] 

*     *     * 

Q.  (By  Mr.  Bunn)  :  Will  you  take  the  first  set 
under  40-1  and  explain  briefly  what  each  document  is 
and  what  purpose  it  serves '?  [1093] 

*  -Jf         -5^ 

The  Witness :  Well,  the  procedure,  and  it  is  out- 
lined on  the  top  transaction  here,  we  might  receive 
a  phone  call  from  Mr.  Gonzalez  advising  that  he 
wanted  to  pick  up  a  hundred  tons  and  we  would 
then  upon  receipt  of  his  check,  certified  check  for 
the  amount  that  he  was  to  pick  up,  in  most  instances 
it  was  $5,100,  we  would  issue  a  delivery  order  to 
Transmarine  authorizing  them  to  deliver  to  Gonzalez 
&  Blanco,  or  their  order,  100  tons,  or  whatever  the 
amount  was  of  the  wire. 

Upon  completion  of  that  we  would  transmit  the 
check  to  the  Citizens  Bank  along  with  our  invoice 
for  the  service. 

The  Court :  For  what  service  %  What  service  did 
you  render  to  the  bank  ? 

The  Witness :     In  this  case  we  were  acting 

Q.  (By  Mr.  Bunn)  :  What  does  the  invoice  read 
in  one  case  ? 

A.  Services  handling  release  of  100  tons  of 
barbed  wire  account  Gonzalez  &  Blanco. 

In  other  words,  we  were  responsible  for  the  dis- 
position of  that  wire,  responsible  to  the  bank.    If 
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we  were  to  release  a  hundred  tons  to  him  without 
collecting  that  money,  Mattoon  [1094]   of   course 
would  be  responsible  to  the  bank  for  whatever  the 
value  of  the  wire  was  that  was  taken  off  the  dock. 

The  Court:  It  may  be  deemed  that  wherever  he 
says  ''we  were  responsible,"  the  witness  shall  have 
added  ''we  considered  ourselves  responsible." 

*     *     * 

The  Court:  When  you  say  you  were  responsible, 
you  mean  you  considered  yourself  responsible? 

The  Witness:  We  were  responsible,  and  held 
responsible  by  them.  That  is  a  position  that  the 
banks  and  the  forwarders  and  custom  brokers  oper- 
ate between  themselves.  In  other  words,  it  is  being 
placed  in  trust  and  in  many  instances  the  bank  will 
issue  a  trust  receipt  where  we  have  to  sign  for 
documents  and  return  them  to  them  in  accordance 
with  their  instructions,  and  while  there  was  no  trust 
receipt  on  this  transaction  it  amounted  to  the  same 

thing. 

The  Court :     By  virtue  of  what? 

The  Witness:  By  virtue  of  the  fact  that  if  we 
had  released 

The  Court :  Was  there  a  document  ?  By  virtue  of 
what  document  %  [1095]  H 

The  Witness :  In  this  case  money,  the  check  for 
the  merchandise. 

Mr.  Diether :  Your  Honor,  may  that  testimony  be 
stricken?  The  acts  of  this  witness  as  an  agent  for 
Mattoon  &  Company  is  not 
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The  Court:  It  is  obviously  the  conclusion  of  the 
witness. 

Mr.  Bunn :  If  your  Honor  please,  this  witness  is 
an  expert  in  the  shipping  business. 

The  Court :  I  know,  but  he  is  testifying  concern- 
ing the  legal  relationship  between  the  bank  and  Mat- 
toon  &  Company,  which  is  the  province  of  this  court. 
I  think  the  witness  is  expressing  only  his  opinion 
concerning  their  responsibility.  It  will  be  received 
as  such  and  the  motion  to  strike  it  will  be  denied. 

Q.  (By  Mr.  Bunn)  :  Were  the  things  which  you 
have  just  said  you  did,  done  in  accordance  with  the 
custom  of  the  trade  ?  A.     Yes.  [1096] 

*     *     4«- 

Mr.  Bunn:  I  think  counsel  are  overlooking  the 
fact  that  under  date  of  July  31, 1946,  the  bank  issued 
a  letter  of  instructions  to  Mattoon  telling  them  what 
to  do. 

The  Court :     I  recall  the  exhibit. 

Mr.  Bunn:  I  thought  counsel  may  have  for- 
gotten. 

Mr.  Diether:  But  this  transaction  that  the  wit- 
ness is  speaking  about  is  subsequent  to  the  agree- 
ment of  September  10th,  where  all  acts  of  the  parties 
were  to  be  without  prejudice.  You  will  recall  that 
the  instructions  of  July  31  by  the  bank  to  Mattoon 
&  Company  was  pursuant  to  the  request  of  Mr.  Lon- 
dono to  the  bank  of  that  same  date,  and  all  we  were 
requesting  was  that  the  shipipng  documents  for  the 
reshipment  of  this  wire  from  the  United  States  to 
Colombia  passed  through  the  hands  of  the  bank. 
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The  Court :  So  that  the  bank  could  get  back  its 
$54,000. 

Mr.  Diether :  That  is  not  mentioned  in  the  docu- 
ments but  it  was  for  the  purpose  of  enabling  us  to 
control  those  documents. 

The  Court :     Why  did  the  bank  want  to  control  it  ? 

Mr.  Diether :  For  the  simple  reason  that  we  had 
this  loan  of  $54,000. 

The  Court:     Yes.  [1097] 

Mr.  Diether :     Of  course. 

The  Court :  And  you  instructed  Mattoon  &  Com- 
pany to  look  out  for  your  interests,  did  you  not. 

Mr.  Diether :     No,  to  return  those  documents  to  us. 

The  Court :  So  you  would  be  sure  and  get  your 
money  first. 

Mr.  Diether:  That  is  correct.  But  at  this  time 
the  plaintiff  had  taken  possession  of  the  wire.  This 
is  only  in  connection  with  the  reshipment  after  he 
had  taken  possession  and  was  going  to  reship  it  out 
of  the  country. 

The  Court:  We  will  get  a  chance  to  argue  the 
case  sooner  or  later.  The  question  pending  is  ma- 
terial and  competent.  The  objection  is  overruled. 

*  4f-         * 

Q.  (By  Mr.  Bunn) :  Now,  Mr.  Sweeney,  have 
you  since  Friday  made  an  effort  to  reconcile  the 
figures  in  the  letter  from  Mattoon  to  Mr.  Londono's 
attorney,  Mr.  Bunn,  of  special  expenses.  Exhibit  39, 
the  letter  dated  February  24,  1947,  with  the  support- 
ing documents?  Will  you  answer  that  yes  or  no 
first,  [1098]  please?  A.    Yes. 
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Q.  Did  you  find  supporting  documents  for  each 
and  every  dollar  of  the  items  listed  in  that  letter 
except  the  $750  charge  by  Mattoon  1 

A.  All  except  that  and  approximately  $45  on  one 
of  the  items. 

The  Court :     Which  item  ? 

The  Witness :     It  is  the  figure  $1,621.62. 

The  Court:  Your  adding  machine  tape  shows 
$1,621.62.  You  could  not  find  the  supporting  docu- 
ment for  $45  of  that  item? 

The  Witness :     That  is  right. 

Q.  (By  Mr.  Bumi) :  Now  that  adding  machine 
tape  you  said  was  made  before  this  trial  commenced  ? 

A.     Yes. 

Q.  Made  on  or  about  the  date  of  the  letter  you 
testified  about? 

A.     On  or  about  the  date  of  the  letter. 

Q.  Now  do  you  have  any  explanation  for  the 
absence  of  that  last  mentioned  document  or  docu- 
ments approximating  $45  ?  A.     No. 

The  Court:  Do  you  have  any  itemization  of  the 
$750  charge,  that  is,  how  you  arrived  at  that  ?  [1099] 

The  Witness :     No. 

The  Court :  It  was  an  arbitrary  figure  selected  as 
being  what  Mattoon  &  Company  considers  the  value 
of  their  extra  services  in  connection  with  this  whole 
transaction? 

The  Witness :     Yes. 

Q.  (By  Mr.  Bunn) :  Do  you  yourself  have  any 
personal  interest  at  all  in  the  payment  or  non-pay- 
ment of  that  $750  item?  A.    No. 
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The  Court:  Is  it  customary  in  the  course  of 
business  by  customs  brokers  in  their  dealings  in 
matters  of  shipment  to  make  additional  charges 
where  there  is  additional  work  other  than  that  con- 
templated by  the  original  transaction  ? 

The  Witness :    Yes. 

Q.  (By  Mr.  Bunn)  :  Do  you  know  whether  or 
not  any  of  the  wire  which  you,  on  the  Moore-Mc- 
Cormack  dock  on  the  afternoon  of  July  31,  1946, 
directed  be  sent  back  to  Pier  1-A,  Long  Beach,  was 
returned  to  Pier  1-A,  Long  Beach?  A.     Yes. 

The  Court:     Was  it? 

The  Witness :     It  was.  [1100] 

*  *     * 

Q.  (By  Mr.  Bunn) :  Were  all  the  charges  to 
which  you  have  testified  here  by  Mattoon  to  the 
Citizens  Bank  and  to  Londono,  except  the  $750, 
paid?  A.     Yes. 

*  *     * 

Q.  Mr.  Sweeney,  have  you  ever  before  since  last 
Friday  seen  the  four  rolls  of  barbed  wire  which  are 
in  the  courtroom  marked  Plaintiff's  Exhibits  51,  52, 
53  and  54?  A.    Yes. 

Q.     Where  did  you  first  see  those  rolls  of  barbed 

wire? 

A.     I  saw  them  at  Pier  A  selected  by  Mr.  Bunn. 

Q.  You  mean  you  heard  the  designation  of  those 
being  [1102]  made  by  Mr.  Bunn  to  be  moved? 

A.    Yes. 
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Q.  When  did  you  next  see  those  four  rolls  of 
barbed  wire? 

A.  At  Koppel  Brothers'  warehouse  in  Wilming- 
ton. 

Q.  Approximately  when  or  how^  long  after  the 
selection  you  have  just  mentioned? 

A.     Five  or  six  months. 

Q.  Can  you  trace  the  movements  and  locations  of 
those  four  rolls  of  wire  since  you  first  saw  them  at 
KoppePs  place?  A.     Yes. 

Q.     Will  you  trace  them? 

A.  At  a  date  I  don't  remember  I  went  to  Kop- 
pel's  with  a  truck  of  United  Drayage  Company, 
picked  them  up  and  brought  them  to  United  Drayage 
Company  located  at  1520  East  Eighth  Street  in  Los 
Angeles,  and  they  were  left  there  until — I  also  ac- 
companied the  truck  of  the  United  Drayage  Com- 
pany to  deposit  them  over  there. 

Q.     In  this  courtroom?  A.     Yes. 

Q.    After  this  trial  commenced? 

A.     I  don't  remember  the  date. 

The  Court:     It  was  after  the  trial  commenced? 

The  Witness :     Yes,  after  the  trial  started.  [1103] 

The  Court :     I  can  take  judicial  notice  of  the  fact 
(that  they  were  not  here  before. 

I  Q.  (By  Mr.  Bunn)  :  And  did  you  after  you 
j escorted  those  rolls  of  wire  from  Koppel's  place  to 
|United  Drayage  Company's  place  and  before  you 
jcaused  them  to  be  brought  into  this  courtroom,  did 
lyou  see  them  on  any  other  occasions  at  Drayage 
Company  ? 
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A.  Yes,  frequently,  because  I  had  had,  and  have, 
considerable  business  with  United  Drayage  Com- 
pany. 

Q.  Mr.  Sweeney,  calling  your  attention  generally 
now  to  what  we  call  the  supporting  documents  for 
those  expense  items  in  the  letter  from  Mattoon  to 
Mr.  Bunn,  Exhibit  39  for  identification,  did  you  as 
an  employee  of  Mattoon  &  Company  cause  each  of 
the  supporting  items  of  expense  to  be  paid  to  the 
persons,  firms  or  corporations  by  which  the  charges 
were  made  to  Mattoon?  A.    Yes. 

Q.  And  then  in  turn  billed  Mr.  Londono  for 
them'?  A.    Yes. 

Q.  What  part,  if  any,  did  you  have  in  directing 
the  performance  of  the  services'? 

The  Court:     For  which  the  charges  were  made? 

Mr.  Bunn :     For  which  the  charges  were  made.     | 

The  Witness :  That  was  part  of  the  forwarding 
service  provided.  [1104] 

Q.  (By  Mr.  Bunn)  :  Did  you  have  any  part  in 
directing  that  service  ?  A.    Yes,  all. 

Q.  And  then  did  you  have  any  part  in  checking ; 
the  propriety  of  the  bills  received  therefor  *? 

A.    Yes. 

Q.  And  did  you  or  did  you  not  satisfy  yourself 
in  each  case  of  the  propriety  of  such  bill  before  it^ 

was  paid? 

Mr.  Laven:  Just  a  moment.  I  will  object  to  thatt 
as  calling  for  a  conclusion  of  the  witness.  Whether: 
it  satisfied  him  or  not  would  be  a  conclusion. 

Mr.  Diether :     I  join  in  the  objection. 
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Mr.  Dasteel:     I  join  in  the  objection. 

Q.  (By  Mr.  Bunn)  :  Did  you  or  did  you  not 
determine  that  the  bill  was  accurate  in  each  case 
before  you  paid  it? 

Mr.  Diether:  I  object  to  that  as  calling  for  a 
conclusion. 

The  Court:     Overruled. 

The  Witness:     Yes.  [1105] 

*  •«•     * 

Q.  (By  Mr.  Bunn)  :  Mr.  Sweeney,  answer  yes 
or  no  to  this  question:  Was  there  in  1946  and  1947 
any  custom  in  vogue  in  the  Los  Angeles  Harbor,  in- 
cluding Long  Beach,  Wilmington  and  San  Pedro 
as  such  Los  Angeles  Harbor,  regarding  the  placing 
of  special  guards  on  docks  for  the  protection  of 
merchandise  on  such  docks  awaiting  removal  there- 
from? 

*  *     * 

The  Court:  I  think  that  the  only  thing  you  are 
concerned  [1106]  with  here  is  whether  or  not  it  was 
a  custom  in  the  business  by  the  person  who  was  the 
recipient  of  the  goods  to  place  guards  on  the  dock, 
not  whether  or  not  it  was  generally  the  custom  for 
anybody  else  to.  That  is  your  question. 

Mr.  Bunn:  Yes,  that  is  right.  That  is  what  I 
intended  my  question  to  mean. 

The  Court :  Was  there  a  custom  in  the  business, 
in  the  shipping  business,  for  recipients  of  goods  or 
shippers  themselves  to  place  special  guards  over 
goods  while  it  was  on  the  dock? 
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A.     No. 

The  Court :  What  is  the  custom  in  the  business 
with  relation  to  the  responsibility— when  I  say  the 
custom  in  the  trade  I  think  you  know  what  I  mean— 
with  relation  to  the  responsibility  for  the  safety  of 
goods  prior  to  the  time  that  they  are  taken  posses- 
sion of  away  from  the  dock,  that  is,  to  be  moved 
from  the  dock^  [1107] 

^     ^     ^ 

Mr.  Bunn:  May  I  observe  that  in  the  cross- 
examination  of  Mr.  Londono  Mr.  Diether  I  think 
specifically  asked  Mr.  Londono  if  he  did  place  a 
guard  there. 

Mr.  Diether :     Not  me. 

Mr.  Bunn:  Somebody  did,  or  take  any  precau- 
tions on  his  own  behalf  to  protect  the  wire  there, 
and  the  inference  certainly  was  that  the  interrogator 
thought  he  should  have.  I  want  to  know  whether  or 
not  it  is  customary  for  the  owner  of  the  merchandise 
to  do  that. 

The  Court:  You  have  asked  and  answered  that 
question.  My  question  is  superfluous.  I  will  with- 
draw it.  [1108] 

■X-         -Jf         * 

The  Court :     I  think  I  will  ask  a  question. 

What  is  the  custom  of  the  trade  with  relation  to 
the  time  when  a  receiver  gets  custody  and  control  of 
the  goods,  that  is,  with  relation  to  the  time  that  it  is 
on  the  boat,  or  on  the  dock;  when  is  it  customary 
in  the  trade? 
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Mr.  Diether :  You  mean  when  he  can  get  posses- 
sion of  the  merchandise  *? 

The  Court:  What  is  the  custom  in  the  trade. 
When  does  the  trade  regard  the  goods  as  having 
come  into  the  hands  of  the  recipient  ? 

Mr.  Diether:  I  will  object  to  that  as  calling  for  a 
conclusion  of  the  witness. 

The  Court:     Is  there  any  custom? 

Mr.  John  Morrow:     I  object  to  that. 

The  Court:     Overruled. 

The  Witness :  It  is  not  a  custom,  it  is  a  practice. 
The  receiver  of  the  merchandise  when  he  signs  for 
it,  in  other  words,  when  it  is  picked  up  and  put  on 
a  truck  or  rail  car. 

The  Court:    When  he  signs  for  it? 

The  Witness :  To  the  dock  operator,  he  has  taken 
delivery.  [1109] 

Q.     (By  Mr.  Bunn)  :     For  removal,  you  mean? 

A.     Yes. 

Q.  When  he  signs  for  it  for  removal  from  the 
dock?  A.    Yes. 

Q.  As  long  as  it  is  on  the  dock,  according  to  the 
practice  of  the  trade,  who  is  in  possession  ? 

Mr.  Diether :  Just  a  moment.  That  is  leading  and 
suggestive  and  calls  for  a  conclusion  of  the  witness. 

The  Court :     When  he  signs  for  it  ? 

The  Witness :     Yes. 

The  Court:  Now  he  may  sign  for  it  before  re- 
moval from  the  dock,  might  he  not  ? 

The  Witness :     No. 

The  Court:     The  practice  is  only  to  sign  for  it 
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when  it  is  removed  from  the  dock  ? 

The  Witness :     Yes. 

Q.  (By  Mr.  Bunn) :  Is  there  an  established 
practice  regarding  insurance  on  cargoes  on  the 
dock'?  [1110] 

¥:  *  * 

The  Court :     Any  kind  of  insurance. 

*  *     * 

The  Court:  And  they  all  relate  to  the  safety  of 
goods.  The  question  is  any  kind  of  insurance.  The 
objection  is  overruled.  [1111] 

*  *     * 

The  Court:  I  think  it  is  admissible  in  view  of 
the  foreshadowed  contentions  by  questions  on  cross- 
examination.  I  do  not  remember  what  the  precise 
question  was,  but  what  counsel  wants  to  know  is 
what  the  practice  in  the  trade  is  concerning  who 
carries  the  insurance  after  goods  are  unloaded  and 
placed  upon  the  dock  and  before  they  are  taken 
from  the  dock,  the  shipper,  the  ship  or  the  con- 
signee or  consignor.  [1112] 

*  *     * 

The  Witness:  It  is  the  steamship  company  and 
the  dock  operator  in  conjunction  or  separately  how- 
ever they  arrange  it. 

Mr.  Hubert  Morrow :     I  didn't  hear  the  answer. 

The  Court :  The  steamship  company  and  the  dock 
operator,  either  in  conjunction  or  separately,  how- 
ever they  arrange  it.  [1113] 
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Q.  Mr.  Sweeney,  did  you  cause  to  be  placed  any 
insurance  on  any  of  the,  what  we  will  call  the 
Londono  wire  on  Pier  1-A  at  Long  Beach  in  1946  ? 

A.    Yes. 

Q.  At  whose  instruction,  if  any,  did  you  cause 
such  insurance  to  be  placed? 

A.     The  Citizens  Bank.  [1114] 

*     *     * 

Q.  (By  Mr.  Bunn)  :  Mr.  Sweeney,  I  call  your 
attention  to  Exhibit  39-P  for  identification,  which  is 
the  copy  of  Glens  Falls  Insurance  Company  policy 
No.  C-6697,  and  ask  you  if  you  have  found  the  lan- 
guage therein  which  fixes  the  commencement 

The  Court :  Let  us  identify  the  policy.  You  have 
there  a  copy  of  an  insurance  policy  with  Glens  Falls 
Insurance  Company  covering  what  ? 

The  Witness:  Covering  insurance  of  the  barbed 
wire,  2000  tons. 

The  Court:  2000  tons  of  barbed  wire  located 
where  ? 

The  Witness :    Located  at  Pier  A,  Long  Beach. 

The  Court:     What  is  the  date  of  the  policy? 

The  Witness :    July  31,  1946. 

The  Court :     Did  you  secure  the  policy  ? 

The  Witness :    Yes. 

The  Court:  That  is  the  policy  you  secured  in 
accordance  [1117]  with  your  testimony  that  you 
did  so  at  the  instructions  of  the  Citizens  National 
Bank^ 

The  Witness:    Yes. 
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The  Court :    Very  well. 

Q.  (By  Mr.  Bunn) :  Now  have  you  found  in  the 
policy  the  language  purporting  to  fix  the  time  of 
commencement  of  coverage  ?  A.    Yes. 

Q.     Will  you  read  it,  please  ? 

A.  The  date  of  the  policy,  July  31,  1946,  indicates 
the  start  of  the  coverage. 

Q.  And  is  there  any  more  specific  language  in 
there  ? 

A.  Yes.  It  is  to  cover  the  wire  at  Long  Beach, 
Pier  A,  to  be  delivered  to  other  piers  in  Los  Angeles 
Harbor  or  September  15,  1946,  whichever  first  oc- 
curs. 

Q.  Does  the  word  '*be,"  b-e,  appear  in  that  sen- 
tence? A.     No. 

Q.    You  said  '^to  be  delivered." 

A.     No,  ^^be"  does  not  appear  in  that  sentence. 

The  Court :     Read  the  sentence. 

The  Witness:  ''Long  Beach  Pier  A  to  delivered 
to  other  piers  in  Los  Angeles  Harbor  or  9/15/46 
whichever  first  occurs." 

The  Court:  Do  you  know  whether  or  not  there 
was  any  other  insurance  on  that  wire  at  that  time 
carried  by  anybody  ? 

The  Witness:  The  dock  operators  automatically 
have  [1118]  coverage. 

The  Court:  In  other  words,  of  your  own  knowl- 
edge the  dock  operators  have  what  is  known  gen- 
erally as  blanket  insurance  ? 

The  Witness :     Yes. 

Q.     (By  Mr.  Bunn)  :     Now,  Mr.  Sweeney 
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Mr.  Diether :  Just  a  moment.  I  think  that  before 
the  sentence  which  the  witness  has  just  read  should 
also  be  read  this  portion  of  the  policy 

The  Court:  Somebody  is  going  to  introduce  the 
whole  policy  in  evidence,  I  suppose. 

Mr.  Diether :     It  says  ' '  laden ' ' 

The  Court :     Let  me  see  it. 

(The  exhibit  referred  to  was  passed  to  the 
Court.) 

The  Court :    It  reads : 

'^Barbed  wire,  2000  tons— 55,428  rolls,  laden 
(under  deck)  on  vessel  and/or  vessel  or  vessels 
and/or  connections  at  and  from  Long  Beach 
Pier  A  to  delivered  to  other  piers  in  Los  Angeles 
Harbor  or  9/15/46  whichever  first  occurs.'' 

The  portion  prior  to  the  words  ''Long  Beach  Pier 
A"  are  printed;  the  words  ''Long  Beach  Pier  A  to 
delivered  to  other  piers  in  Los  Angeles  Harbor  or 
9/15/46  whichever  first  occurs"  are  in  typewriting, 
as  is  also  the  name  of  the  insured,  [1119]  J.  B. 
I  Londono. 

Did  you  ever  receive  any  instructions  from  Mr. 
Londono  to  secure  this  insurance? 
i     The  Witness :     No. 

I  Q.  (By  Mr.  Bunn)  :  Now,  Mr.  Sweeney,  calling 
'your  attention  generally  to  all  of  the  documents 
which  you  have  testified  about  this  morning  from 
Mattoon's  file  and  which  has  been  appropriately 
marked  here  for  identification,  I  ask  you  whether  or 
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not  those  documents  were  either  prepared  in  Mat- 
toon's  oflfice  or  received  in  Mattoon's  office  from 
other  places  indicated  on  their  headings  in  the  ordi- 
nary course  of  the  business  of  Mattoon  &  Company's 
handling  of  the  barbed  wire  in  question. 

A.    Yes. 

Q.  Now  did  you  at  any  time  converse  with  Mr. 
Banning  of  Matson  Navigation  Company  regarding 
this  barbed  wire  in  question?  A.     Yes. 

Q.  Were  you  acquainted  with  Mr.  Banning  be- 
fore July  29,  1946'?  A.     Only  over  the  phone. 

Q.  Had  you  had  business  with  him  over  the  phone 
before'?  A.    Yes,  some. 

Q.  Where  and  when  in  whose  presence,  if  any- 
body else's,  did  you  converse  with  Mr.  Banning  about 
this  barbed  wire?  [1120] 

The  Court:     For  the  first  time? 

Mr.  Bunn :    Yes,  for  the  first  time. 

The  Witness :  The  day  that  delivery  of  the  wire 
to  Mr.  Londono  was  stopped  at  the  dock,  I  called 
Mr.  Banning. 

Q.     (By  Mr.  Bunn)  :     Do  you  know  what  date  i 
that  was?  A.     No,  I  don't. 

Q.    What  conversation  ensued? 

The  Court:  What  do  you  mean  by  the  *'day 
when  delivery  of  the  wire  was  stopped  to  Mr.  Lon- 
dono at  the  dock"?  Will  you  describe  the  occasion 
so  that  we  can  identify  it? 

The  Witness:  Well,  the  wire  was  being  dis- 
charged and  taken  delivery  of  for  several  days;  I 
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would  estimate  perhaps  about  the   8th  or  9th   of- 

August. 

The  Court:  Was  your  conversation  with  Ban- 
ning? 

The  Witness :    About  then ;  yes. 

The  Court.     The  early  part  of  August  ? 

The  Witness:    Yes. 

Q.     (By  Mr.  Bunn) :     What  conversation  ensued? 

Mr.  John  Morrow:  If  the  Court  please,  we  don't 
know  as  yet  what  conversation  he  is  calling  for,  but 
I  take  it  that  we  may  have  our  objection  and  motion 
to  strike  in  the  event  it  concerns  a  phase  that  we 
claim  is  not  involved  in  the  issues  of  the  case,  so  we 
won't  be  precluded  from  objecting.  [1121] 

Mr.  Diether:  There  is  no  evidence  in  the  record 
yet  of  any  stoppage  of  any  delivery  of  any  wire  on 
or  about  August  8th  or  9th,  1946. 

Q.  (By  Mr.  Bunn) :  Mr.  Sweeney,  what  do  you 
mean  by  stoppage  of  delivery  to  Mr.  Londono? 

A.  They  wouldn't  allow  any  transportation  com- 
pany that  we  had  issued  orders  to  to  pick  it  up  to 
remove  it  from  the  dock. 

Mr.  Diether :     Who  wouldn  't  ? 

The  Witness :  The  dock  offices  as  represented  by 
Matson. 

Mr.  John  Morrow:  Just  a  minute.  I  move  to 
strike  *^as  represented  by  Matson,"  if  the  Court 
please. 

The  Court :  It  may  be  stricken.  I  think  perhaps 
;you  can  fix  the  time  by  reference  to  previous  testi- 
mony in  the  case. 
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Mr.  Bmm:  He  has  fixed  it  now  as  about  the  8th 
or  9th  of  August,  I  think  he  said,  in  answer  to  your 
Honor's  question. 

The  Court:  Mr.  Londono  testified  that  on  some 
occasion  he  was  there  and  attempted  to  secure  selec- 
tive delivery  of  the  wire,  his  right  to  take  good  wire, 
as  he  called  it,  and  that  the  net  result  was  that  he 
was  told  by  someone  that  Gonzalez  &  Blanco  had  to 
have  the  choice,  and  that  he  couldn't  have  it  until 
they  had  theirs,  or  something  like  that.  Are  you 
familiar  with  that  occasion^  [1122] 

The  Witness:     Yes. 

The  Court :     Is  that  the  occasion  you  are  speaking 

ofl 

The  Witness:  That  is  part  of  the  occasion  be- 
cause they  stopped  us  from  taking  delivery  on  any 
part,  good  or  bad. 

The  Court :     Let  us  fix  that  date,  counsel. 

Mr.  Diether:  May  the  witness'  answer  that  they 
stopped,  be  stricken  as  a  conclusion? 

Mr.  John  Morrow:     We  join  in  the  motion. 

Mr.  Laven :  The  Government  makes  the  same  mo- 
tion. 

The  Court:     Motion  granted. 

Q.  (By  Mr.  Bunn) :  Mr.  Sweeney,  will  you  fix 
as  definitely  as  you  can  the  date — withdraw  that. 

Did  you  hear  any  instructions  given  on  the  dock 
at  Pier  1-A,  Long  Beach,  regarding  selective  deliv- 
ery to  Mr.  Londono  % 

Mr.  Dasteel:  I  object  on  the  ground  that  that 
would  be  hearsay. 
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Mr.  Diether:  You  are  asking  about  a  conversa- 
tion with  Banning  in  trying  to  fix  that  date.  Are 
you  now  shifting  to  some  other  subject*? 

Mr.  Bunn :  The  Court  asked  me  to  try  to  fix  the 
date  in  relation  to  these  other  things. 

Mr.  John  Morrow:  In  trying  to  fix  the  date  of 
the  conversation,  can't  counsel  confine  his  questions 
so  he  won't  include  all  sorts  of  things  that  are  ob- 
jectionable? We  have  [1123]  no  opportunity  to  ob- 
ject to  conclusions  and  the  statement  of  counsel  or 
anything  by  Mr.  Sweeney. 

The  Court :  Mr.  Sweeney,  can  you  have  reference 
to  the  documents  here  and  refresh  your  memory  as 
to  what  date  you  are  speaking  of  now  in  relation  to 
your  conversation  with  Banning? 

The  Witness:  I  don't  think  it  is  in  the  docu- 
ments. 

The  Court :  Would  any  of  the  documents  refresh 
your  recollection  as  to  the  event  ? 

The  Witness:  As  far  as  Mattoon's  files  are  con- 
cerned, they  would  not.  That  day  escapes  me.  I 
can't  remember  it.  Perhaps  if  I  heard  someone's 
testimony  on  it  I  could. 

Mr.  Dasteel :  If  your  Honor  please,  if  the  witness 
says  he  doesn't  remember,  that  is  all  there  is  to  it. 

The  Court:  He  says  he  does  not  remember  the 
date. 

Mr.  Bunn:  He  doesn't  have  to  remember  the 
specific  date  in  order  to  testify  about  a  conversation. 

Mr.  Hubert  Morrow :  The  witness  says  it  is  about 
the  8th  or  9th  of  August. 
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Mr.  John  Morrow :  That  is  sufficiently  definite  as 
far  as  we  are  concerned. 

The  Witness :  Excuse  me.  If  the  date  is  that  im- 
portant, since  I  think  the  shipping  date  of  the  first 
portion,  which  went  out  by  Moore-McCormack  on 
ladings  dated  August  15,  it  is  possible  that  it  was 
later  than  August  15th  or  about  that  time.  [1124] 

The  Court:  Was  it  at  Banning 's  office  or  at  your 
office? 

The  Witness :     No,  it  was  by  telephone. 

Q.  (By  Mr.  Bunn)  :  Did  you  make  the  call  or 
did  he  make  the  call "?  A.     I  made  it. 

Q.  Did  you  call  Matson  Navigation  Company  in 
the  ordinary  course  of  the  telephone  activity  ? 

Mr.  O'Malley:  I  object  to  counsel  leading  the 
witness.  Let  him  ask  him  what  he  did.  You  have 
been  leading  the  witness  ever  since  you  started  this 
trial. 

The  Court:  Objection  overruled.  Let  us  get  on 
with  the  trial. 

Mr.  Bunn :    You  may  answer. 

The  Witness :     May  I  hear  the  question  again  ? 

(The  question  referred  to  was  read  by  the 
reporter  as  follows : 

(^^Q.  Did  you  call  Matson  Navigation  Com- 
pany in  the  ordinary  course  of  the  telephone 
activity?'') 

The  Witness :     Yes. 

Q.     (By  Mr.  Bunn)  :    And  you  talked  with  whom? 

A.     Mr.  Banning. 
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Q.  What  conversation  ensued — one  more  ques- 
tion. Were  you  familiar  with  Mr.  Banning 's  voice? 

A.    Yes.  [1125] 

Q.  Did  the  gentleman  on  the  other  end  of  the 
line  state  that  he  was  Mr.  Banning?  A.     Yes. 

Mr.  Bunn:  I  think  that  is  suiScient  foundation 
for  a  telephone  conversation,  your  Honor. 

Mr.  Diether :  This  is  hearsay  testimony  as  to  the 
bank  and  I  object  to  it  on  that  ground. 

The  Court:  Objection  overruled,  subject  to  a  mo- 
tion to  strike. 

Mr.  Dasteel:     I  join  in  the  objection. 

The  Court:     Same  ruling. 

Mr.  Diether:  Will  our  objection  go  to  all  this 
line  of  testimony  ? 

The  Court:     Yes. 

Q.  (By  Mr.  Bunn)  :  What  conversation  ensued, 
Mr.  Sweeney? 

A.  I  said  to  Mr.  Banning  that  the  delivery  to 
Londono  had  been  stopped,  and  he  was  well  aware  of 
it,  or  he  answered  that  he  was  well  aware  of  it,  and 
I  explained  that  I  was  phoning  him  because  no  one 
else  in  Matson's  organization  could  offer  us  a  good 
explanation.  And  he  said  he  was  unable  to  do  so  be- 
cause those  were  his  instructions  from  the  WSA 
attorneys. 

Q.    What  were  his  instructions,  did  he  say? 

A.  His  instructions  were  not  to  allow  further  de- 
livery of  the  wire  to  Londono.  [1126] 

I  asked  him  if  he  objected  if  we  would  get  in  touch 
with  the  War  Shipping  Administration's  attorneys, 
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and  he  said  no,  and  he  furnished  us  with  the  name 

and  phone  number  of  the  attorney  in  San  Francisco. 

The  Court :     Did  he  say  who  it  was  1 

The  Witness :     It  was  Mr.  Ball. 

Q.     (By  Mr.  Bunn)  :     Where? 

A.     In  San  Francisco. 

Q.    Did  you  call  Mr.  Ball?  A.    Yes,  I  did. 

Mr.  O  'Malley :     Is  this  all  the  conversation  ? 

The  Witness :     That  was  all  the  conversation  with 
Mr.  Banning. 

Q.     (By  Mr.  Bunn) :     Did  you  call  Mr.  Ball? 

A.     I  phoned  him  late  on  that  particular  after- 
noon. 

Q.     Did  you  put  in  the  call  yourself? 

A.     I  did ;  yes. 

Q.     What  office  did  you  ask  for?  What  office  did 
you  ask  the  telephone  company  to  connect  you  with? 

A.     The  War  Shipping  Administration  office  in 
San  Francisco. 

Q.     Did  you  give  her  the  name  of  the  man  you 
wanted  to  talk  to?  [1127] 

A.    Yes.  It  was  person-to-person. 

Q.    Were  you  thereafter  connected  with  some- 
body? A.    Yes. 

Q.    Did  the  person  at  the  other  end  of  the  line 
identify  himself?  A.    Yes. 

Q.    As  who?  A.    Mr.  Ball. 

Q.    Then  did  you  have  a  conversation  with  Mr. 
Ball  on  the  telephone?  A.    Yes. 

Q.     What  conversation  ensued  between  you?      ^ 

A.    I  asked  him  what  reason  or  what  basis  they 
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were  holding  up  the  delivery  of  the  barbed  wire  to 

Mr.  Londono.   His  response  was  not  concrete 

Mr.  Laven:     I  object  to  that. 

Q.     (By  Mr.  Bunn) :     Tell  what  he  said. 

A.     I  can't  remember  the  exact  words. 

Q.     In  substance. 

A.  He  stated  that  Mr.  Londono  had  no  bill  of 
lading  and  that  their  position  was  that  one  claim  was 
better  than  two. 

Mr.  Laven :     What  was  that  % 

The  Witness :  That  one  claim  was  better  than  two 
on  the  [1128]  ship. 

Mr.  O'Malley :     Is  this  the  conversation? 

The  Witness:  This  is  the  substance  of  the  con- 
versation. 

Mr.  Laven:  I  object  to  the  conclusion  of  this  wit- 
ness. 

Mr.  Bunn:     He  didn't  say  it  was  a  conclusion. 

The  Court :     Go  ahead. 

The  Witness:  There  was  nothing  else  to  be  ac- 
complished so  the  phone  conversation  was  ended. 

Q.  (By  Mr.  Bunn)  :  Was  the  name  of  Gonzalez 
&  Blanco  mentioned  in  the  conversation  % 

Mr.  Dasteel:  I  object  to  that  as  leading,  your 
Honor.  He  should  simply  ask  this  witness  about  the 
conversation. 

The  Court:     Overruled. 
:    The  Witness :    It  might  have  been. 

The  Court :    You  do  not  recall  % 

The  Witness :    No. 

Q.     (By  Mr.  Bunn) :    Mr.  Sweeney,  at  the  termi- 
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nation  of  the  conversation  to  which  you  have  just 
testified,  had  you  been  given  any  new  or  different 
instructions  from  Mr.  BalU  A.     No. 

Q.  Was  there  after  that  telephone  conversation 
between  you  and  Mr.  Ball  any  new  and  different 
instruction  received  by  you  for  the  removal  of  any 
of  the  wire  at  Pier  A?  [1129] 

Mr.  Diether :     From  whom  ? 

Mr.  Bunn:     From  anybody. 

Mr.  Laven :     When  ? 

The  Court :     After  the  telephone  conversation. 

Mr.  Laven:  When  after  the  conversation?  It  is 
uncertain,  your  Honor. 

The  Court:  The  question  calls  for  a  yes  or  no 
answer.  Objection  overruled. 

The  Witness :     It  is  no.  [1130] 

*     *     ")e 

The  Court :  After  the  conversation  with  Mr.  Ban- 
ning and  Mr.  Ball  that  you  have  just  testified  to, 
did  you  thereafter  have  any  conversations  with  either 
of  them  concerning  the  same  matter  ^ 

The  Witness :     No. 

The  Court:  Did  you  thereafter  receive  any  in- 
structions or  statements  purporting  to  be  from 
either  Matson  or  the  War  Shipping  Administration 
which  was  different  from  the  statements  made  to  you 
by  Mr.  Banning  or  Mr.  Ball  ? 

The  Witness:     No. 

The  Court:  That  testimony  is  clear  to  me  [1132]^ 
now. 
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Q.  (By  Mr.  Bunn)  :  Mr.  Sweeney,  were  you  on 
the  dock  again  at  Pier  A,  Long  Beach,  after  that 
conversation  ? 

Mr.  Diether:     On  or  after  what  date?  [1135] 

The  Court :  Before  we  come  to  that,  Mr.  Sweeney, 
were  you  a.t  the  dock  on  an  occasion  with  Mr.  Lon- 
dono when  either  he  or  you  had  some  discussion 
with  the  people  who  were  unloading  the  wire  about 
taking  good  wire  and  bad  wire? 

Mr.  Laven:  I  think  your  Honor's  question  was 
''unloading.''  It  was  already  unloaded. 

The  Court:  No,  Londono  testified  he  was  down 
there  with  somebody,  I  have  forgotten  who  else  it 
was,  and  they  went  on  board  and  tried  to  get  the 
good  wire  placed  over  in  one  pile. 

Were  you  there  on  any  such  occasion  as  that? 

The  Witness :     I  was  with  him. 

The  Court :  Did  you  have  the  discussion  with  the 
people  on  board  or  on  the  dock? 

The  Witness :  No,  I  had  no  discussion  about  sep- 
arating the  good  from  the  bad. 

The  Court :  For  delivery  to  Gonzalez  &  Blanco  or 
to  the  other  pile  ? 

The  Witness :     No  discussion. 

The  Court :  Did  you  see  chalk  marks  on  the  dock 
at  any  time  ? 

The  Witness :    Yes. 

The  Court:  One  for  Dulien  and  another  one  for 
Gonzalez  &  Blanco  ? 

The  Witness :    Yes.  [1136] 

The  Court :     When  was  that  first  time  you  saw  it  ? 
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The  Witness:     That  would  be  about  the  31st  of 

July. 

The  Court:  Did  you  ever  have  any  discussion 
with  anybody  connected  with  the  boat  or  the  dock 
concerning  the  quality  of  wire  being  placed  in  the 
Gonzalez  &  Blanco  chalk  marks  as  distinguished 
from  the  quality  of  wire  being  placed  in  the  Dulien 
chalk  marks  ? 

The  Witness:    No. 

Q.  (By  Mr.  Bunn) :  Bid  you  after  the  conversa- 
tion on  the  telephone  with  Mr.  Ball  observe  the  re- 
moval of  any  wire  from  the  dock  by  Gonzalez  & 
Blanco?  A.    Yes. 

Q.  Can  you  tell  us  whether  or  not  the  removal 
which  you  observed  was  from  any  particular  pile  of 
wire  on  the  dock  as  distinguished  from  all  other 

piles? 

A.  Well,  at  the  time  I  observed  it  Londono  was 
unable  to  take  any  deliveries  so  Gonzalez  was  able  to 
take  deliveries  from  any  section. 

Q.    And  was  he?  A.    Yes. 

Mr.  John  Morrow:  I  move  to  strike  the  witness' 
statement,  that  Londono  was  unable  to  do  that,  as  a 
conclusion. 

Mr.  Diether:     I  object  to  that  also. 

Mr.  Bunn:  He  has  given  the  reason  for  the  in- 
ability. [1137] 

Mr.  Diether:     That  is  objected  to  as  a  conclusion. 

The  Court :  I  will  receive  it  as  his  opinion  only. 
Strictly  it  is  a  conclusion,  but  I  will  leave  it  in  the 
evidence  and  weigh  it  accordingly.  If  we  are  going  to 
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back  up  every  time  and  take  15  minutes  on  each 

question  we  will  never  get  through. 

Did  Gonzalez  &  Blanco  take  wire  when  you  saw 
them  taking  it  for  delivery  on  this  occasion  from 
various  piles  on  the  dock? 

The  Witness :     Yes. 

The  Court:     Did  you  observe  the  quality  of  the 
wire  which  they  took  ? 
I    The  Witness :    It  was  the  best. 

The  Court:  Did  you  observe  it?  Answer  yes 
or  no. 

The  Witness :     Yes. 

The  Court :     What  was  it  ? 

The  Witness :     It  was  the  best  they  could  pick  out. 

Mr.  Laven:  I  object  to  that  as  calling  for  a  con- 
clusion of  the  witness. 

The  Court :     That  may  be  stricken. 

What  do  you  mean  by  the  best?  Did  they  take  any 
rusty  wire  ? 

The  Witness :    Yes. 

The  Court :    He  took  some  ? 

The  Witness:    Yes.  [1138] 

The  Court:     Did  they  take  galvanized  wire? 

The  Witness :    Yes. 

The  Court:  So  your  testimony  is  that  they  took 
what  appeared  to  be  the  better  wire  ? 

The  Witness :    Yes. 

The  Court:  Regardless  of  where  it  was  located 
on  the  dock? 

The  Witness :    Yes. 
y    The  Court :     Now  what  date  was  that  ? 
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The  Witness :  That  would  be  after  the  day  that 
I  had  the  conversation  with  Mr.  Banning  and  Mr. 
Ball. 

The  Court :    Very  well. 

Q.  (By  Mr.  Bunn) :  Did  you  make  any  obser- 
vations of  the  condition  of  the  wire  on  the  dock  at 
any  time  between  July  31  and  August  15th  with 
regard  to  anything  other  than  rust  or  absence  of 
rusf?  A.    Yes. 

Q.     What  observations  did  you  make? 

A.    Well,  as  the  wire  had  been  discharged  and 
set  aside  there  were  plenty  of  rolls  that  had  mud, 
and  some  obliterated  even  the  appearance  of  wire,  it 
was  just  a  roll  of  mud,  it  appeared.    Then  others; 
were  not  quite  in  as  bad  condition. 

Q.     In  regard  to  mud? 

A.     That  is  right.    And  then  there  were  various 
other  stages  of  rust  and  corrosion.   Some  of  it  was 
damp  and  others  [1139]  had  been  lying  where  they; 
could  dry  out  a  little  bit. 

The  Court :     Was  some  of  it  oiled  ? 

The  Witness :    Yes,  partially,  maybe  one  half  sides 
oiled  and  one  half  side  mud. 
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Cross-Examination 
By  Mr.  Diether : 

Q.  When  were  you  first  employed  by  Mattoon  & 
Company?  [1140]  A.     October,  1942. 

Q.  Have  you  been  in  the  freight  forwarding  busi- 
ness prior  to  that  time?  A.     Yes. 

Q.    What  had  been  your  experience  ? 

A.  I  had  been  a  clerk  in  San  Francisco  for  one 
year  for  a  traffic  firm  there. 

Q.     What  kind  of  a  firm? 

A.  Traffic,  traffic  management  firm,  known  as 
Bishop  &  Bailey. 

Q.     What  kind  of  a  business  did  they  have  ? 

A.  They  handled  auditing  of  freight  bills,  ex- 
pediting of  freight,  and  also  foreign  freight  for- 
warding. 

Q.  Had  you  had  experience  in  handling  shipping 
documents  prior  to  the  time  you  went  to  Mattoon  & 
Company  ?  A.     Yes. 

Q.    How  long  had  you  had  such  experience? 

A.    About  nine  years. 

Q.     So  you  started  in  1933  ? 

A.  Yes.  I  worked  on  the  Southern  Pacific  Rail- 
road, that  is  the  first  job  I  had,  and  I  worked  in 
their  freight  departments  up  until  the  time  I  moved 
into  the  forwarding  business. 

Q.  Would  you  say  then  since  1933  until  1946,  you 
had  been  experienced  in  handling  bills  of  lading  on 
shipments  by  [1141]  rail  as  well  as  ocean  carrier? 

A.    Yes. 

Q.     You  stated  that  you  first  had  contact  with 
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Mr.   Londono  in  connection  with  this  transaction 

about  two  weeks  prior  to  July  29,  is  that  correct  ? 

A.     Yes. 

Q.     Did  he  come  to  your  olBce?  A.     Yes. 

Q.  And  what  conversation  did  you  have  with  him 
at  that  time  ^ 

A.  He  came  to  say  that  he  believed  he  had  found 
a  supply  of  barbed  wire,  which  was  the  purpose  for 
which  he  had  come  to  this  country,  and  was  at  pres- 
ent negotiating  with  Dulien  Steel  to  purchase  it. 

Q.  Did  he  see  you  again  after  he  had  actually 
purchased  the  wire  from  Dulien  Steel? 

A.     Yes. 

Q.     Was  that  a  few  days  later? 

A.  Well,  the  purchase  date — I  don't  know  the 
purchase  date  agreement. 

Q.  Did  he  show  you  a  copy  of  his  contract  with 
Mr.  Dulien?  A.    No. 

Q.  Did  he  ever  tell  you  how  much  wire  he  had 
purchased?  [1142] 

A.    He  said  approximately  2000  tons. 

Q.  He  never  told  you  anything  more  than  2000 
tons? 

A.  He  mentioned  the  total  shipment  being  2300 
or  2700  tons. 

Q.     That  is  all  that  you  ever  heard  ? 

A.    Yes. 

Q.     Did  he  ask  you  to  reserve  any  space  ? 

A.     No,  it  was  too  early  to  tie  up  any  space. 

Q.  I  am  speaking  about  the  time  after  he  actually 
purchased  it  from  Dulien. 

A.     The  instructions  were  that  we  were  going  to 
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move  a  certain  portion,  500  tons,  to  Cartagena  and 
the  balance  to  Buenaventura.,  but  that  that  all  de- 
pended on  the  arrival  of  the  ship  from  Honolulu. 

Q.  When  did  he  first  give  you  instructions  to  re- 
serve space? 

A.  He  didn't  give  me  any  specific  instructions. 
He  left  it  up  to  me. 

Q.     Did  you  make  any  such  reservations? 

A.  As  soon  as  I  knew  when  the  White  Squall  was 
going  to  be  in  and  discharging  I  went  ahead. 

Q.  When  did  you  make  the  first  reservation  for 
space?  A.     I  don't  remember. 

Q.    Was  it  prior  to  July  26  ?  A.     No.  [1143] 

Q.    Was  it  prior  to  July  27  ? 

A.  It  might  have  been  about  July  27,  28.  There 
was  a  strike  pending  at  the  dock  and  we  just  couldn't 
move  to  do  any  booking  or  anything  else. 

Q.     What  space  did  you  reserve? 

A.  Tentatively  500  tons  on  the  Moore-McCor- 
mack. 

Q.     What  boats? 

A.  Well,  there  were  two  shipments  that  went  out 
and  it  didn't  matter  which  one.  They  were  both  leav- 
ing about  the  same  time. 

Q.  Did  you  get  a  definite  commitment  for  a  cer- 
tain tonnage  on  any  particular  vessel  ?  A.    No. 

Q.  Did  you  ever  receive  any  commitment  as  to 
any  definite  tonnage  on  any  particular  vessel? 

A.  No,  we  had  a  tentative  offer  and  were  pro- 
tected for  the  space,  then  the  steamship  company 
left  it  up  to  us  to  cooperate  to  tell  them  as  soon  as 
possible  how  much  we  could  actually  offer. 


946  Citizens  N.  T.  &  S.  Bank  of  L,  A, 

(Testimony  of  James  E.  Sweeney.) 

Q.  Did  Mr.  Londono  say  anything  to  you  about 
the  shipping  documents — ^well,  this  is  all  prior  to 
July  27,  when  he  first  came  to  see  you  in  connection 
with  the  reshipment  of  the  wire  to  Colombia  1 

A.  He  merely  advised  that  he  would  give  me  the 
names  of  the  consignees  when  he  was  ready.  [1144] 

Q.  Did  he  ever  tell  you  about  how  you  were 
going  to  get  delivery  of  the  wire  ? 

A.  Well,  he  didn't  have  to.  He  knew  what  we 
needed 

Q.    Just  answer  my  question.    Did  he? 

A.     No. 

Q.     He  did  not? 

A.     What  is  the  question,  please  ? 

Mr.  Diether:     Read  the  question. 

(The  question  referred  to  was  read  by  the 
reporter  as  follows:  ''Q.  Did  he  ever  tell  you 
about  how  you  were  going  to  get  delivery  of  the 

wire?") 

The  Witness :     No. 

Q.  (By  Mr.  Diether) :  Did  he  ever  mention  the 
fact  that  he  was  going  to  get  a  bill  of  lading  from 
Dulien?  A.    No. 

Q.     He  never  mentioned  that  at  all  ?  A.     No. 

Q.  Did  he  mention  anything  about  the  character 
of  the  bill  of  lading  that  he  was  going  to  get  from 
Dulien,  whether  it  would  be  clean  or  not? 

A.    No. 

Q.     Or  whether  it  would  be  order? 

A.    No.  [1145] 

Q.     Did  you  have  any  conversation  with  Mr.  Lon- 
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dono  prior  to  July  27,  with  respect  to  when  you 
would  know  that  he  had  purchased  the  wire  or  when 
he  was  going  to  be  able  to  get  possession  of  it^ 

The  Court:  Which  one  do  you  want  to  know? 
You  have  two  questions  there. 

Mr.  Diether:  Let's  make  it  with  respect  to  when 
he  was  going  to  be  able  to  get  possession  of  the  wire. 

The  Witness :     Yes,  I  had  a  conversation. 

Q.  (By  Mr.  Diether) :  Prior  to  July  27,  when 
did  he  tell  you  ?  A.     Well,  about  that  time. 

Q.     What  did  he  say? 

A.  It  is  hard  to  answer  that  because  it  was  a 
matter  of  his  providing  the  necessary  documents  for 
us  to  get  the  release  from  the  steamship  company  to 
move  his  stuff  and  that  is  the  only  way  I  can  explain 
the  conversation. 

Q.  Did  he  say  what  documents  you  were  going 
to  get? 

A.  He  didn't  have  to  say.  We  knew  what  we 
needed  and  he  knew  w^e  knew  what  we  needed. 

Q.  How  do  you  know  when  you  were  going  to  get 
them?  A.     I  didn't  know. 

Q.  Mr.  Londono  never  gave  you  any  information 
on  that? 

I  A.  We  merely  knew  that  when  the  ship  arrived 
,as  soon  as  the  documents  were  transmitted  through 
the  necessary  [1146]  channels  we  would  get  them  and 
when  we  received  them  we  could  go  to  work  to  move 
the  freight. 

j  Q.  Mr.  Londono  never  told  you  he  would  receive 
them  from  any  particular  person  or  party? 
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A.    No. 

Q.  Did  you  have  any  discussion  with  Mr.  Lon- 
dono  relative  to  the  fact  that  the  quantity  of  wire 
that  he  had  purchased  had  been  reduced  at  any  time 
prior  to  July  27?  A.     I  don't  remember. 

Q.  You  have  no  recollection  of  any  conversation 
in  which  he  informed  you  that  the  quantity  of  wire 
he  purchased  had  been  reduced  1 

A.    No  direct  recollection. 

Q.  Did  Mr.  Londono  instruct  you  to  take  posses- 
sion of  the  wire  for  him  and  arrange  for  reshipment 
to  South  America  ? 

A.     Well,  the  thing  just  developed 

Q.  Just  answer  the  question.  Did  he'?  Answer 
yes  or  no.  A.    No. 

Mr.  Bunn:  I  think  he  is  trying  to  answer  the 
question. 

Q.  (By  Mr.  Diether)  :  Did  you  know  where  the 
wire  was  going  to  be  made  available  *? 

A.    Where  or, when? 

Q.     Where.  A.     Yes,  I  knew.  [1147] 

Q.     When  did  he  tell  you  that  ? 

A.     I  determined  that. 

Q.    How?  A.    By  contacting  Matson. 

Q.     Did  you  know  when  it  would  be  available? 

A.     Approximately. 

Q.  Did  you  know  that  the  shipment  of  barbed 
wire  on  the  White  Squall,  of  which  Mr.  Londono 
was  going  to  get  his  2000  tons,  was  in  excess  of  that 
amount  ? 

A.  Yes,  I  knew  by  the  time  we  were  ready  to 
take  delivery. 
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Q.     When  did  you  know  that?  What  date? 

A.     Probably  the  27th  or  29th,  I  don't  remember. 

Q.  Do  you  know  that  the  shipment  was  for  2300 
tons?  A.    Yes. 

Q.  And  that  Mr.  Londono  was  to  get  2000  tons 
of  it?  A.     Yes. 

Q.  And  you  knew  that  on  or  about  the  27th  of 
July?  A.     About  the  29th. 

Q.  I  have  in  my  notes  that  you  had  some  conver- 
sation with  Mr.  Londono  on  July  26th.  Did  you  see 
him  on  that  day  ? 

A.     I  don't  remember  that  I  did. 

Q.  You  don't  remember  any  conversation  with 
him  at  that  time  ?  A.     No.  [1148] 

Q.  Did  you  have  any  discussion  with  Mr.  Lon- 
dono with  respect  to  inspecting  the  wire  on  the  dock 
before  you  took  delivery?  A.     No. 

Q.  Did  anybody  suggest  that  he  wished  to  inspect 
the  wire  before  you  took  delivery  ? 

Mr.  Bunn:     Before  what  date? 

Mr.  Diether :  At  any  time  before  he  took  delivery 
of  the  wire. 

I     The  Witness :     No 

'  Mr.  Bunn:  I  object  to  the  question  as  uncertain, 
indefinite,  in  the  light  of  the  testimony  that  has  al- 
ready gone  in  here  about  dates  upon  which  wire 
was  removed  from  the  dock  on  Mr.  Londono 's  behalf. 
:I  think  counsel  should  fix  the  date. 

I    The  Court:     I  think  it  is  sufficient.  He  answered 
it  and  he  said '^ No." 
Q.     (By  Mr.  Diether)  :     Did  you  know  prior  to 
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July  29th,  1946,  that  you  were  going  to  receive  any 

documents  from  the  Citizens  Bank? 

A.     I  may  have.  I  don't  remember. 

Q.  You  remember  no  conversation  with  Mr. 
Londono  with  regard  to  any  such  documents  ? 

A.  Well,  it  is  possible.  I  can't  remember  the 
exact  conversation.  I  knew  that  he  was  going  to 
handle  it  through  [1149]  the  bank. 

Q.  Did  Mr.  Moran  at  any  time  call  you  on  the 
telephone  on  July  29?  A.     No. 

Q.  Did  you  have  any  conversation  with  any  offi- 
cer of  the  bank  on  July  29  ? 

A.    None  that  I  remember. 

Q.    Officer  or  employee?  A.    No.  [1150] 

*     *     * 

Q.  Prior  to  July  29,  1946,  did  Mr.  Londono  in- 
struct you  to  segregate  2000  tons  of  the  best  2300 
tons  of  the  shipment?  A.     No.  [1152] 

The  Court:  Did  you  ever  know  whether  or  not 
there  were  2300  tons  in  the  shipment  ? 

Mr.  Diether:  He  testified  this  morning  he  did, 
your  Honor. 

The  Court :  He  said — your  question  was  whether 
or  not  he  had  been  advised  that  there  were  only  2000 
tons — and  his  answer  was  that  it  was  2000  or  2300  or 
2700,  he  didn't  remember  which. 

Mr.  Diether:  I  think  he  told  me  in  part  of  my 
cross-examination  that  he  knew  there  was  2000  tons 
of  a  2300-ton  shipment. 

Q.     Is  that  not  correct? 

A.     That  is  my  recollection. 
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Q.  And  you  knew  that  about  July  27,  I  believe 
you  said*?  A.    Well 

Q.     27  or  28  I  believe  were  the  dates  you  used. 

A.     Someplace  along  in  there,  yes. 

Q.  Did  Mr.  Londono  prior  to  July  29,  1946,  in- 
struct you  to  separate  the  galvanized  and  black  wire  ? 

The  Court :     Prior  to  July  1 

Mr.  Diether :     July  29,  1946. 

The  Witness:  I  believe  he  did.  Not  in  specific 
words  to  my  knowledge,  but  it  was  his  intention  to 
separate  it  for  different  consignees  in  [1153]  Colom- 
bia. 

Q.  (By  Mr.  Diether)  :  Did  he  tell  you  any  par- 
ticular quantity  he  wanted  to  separate'? 

A.     No,  but  it  was  all  tentative  at  the  time. 

Q.  I  believe  you  stated  just  before  the  noon  re- 
cess that  you  had  had  no  conversation  with  any 
officer  or  employee  of  the  bank  on  July  29. 

A.     That  is  my  recollection,  that  I  did  not. 

Q.  And  that  was  both  oral  and  written^  Does 
that  apply  to  oral  or  written  *? 

A.     No,  oral  only. 

Q.  I  show  you  Plaintiff's  Exhibit  7  for  identifica- 
tion, which  is  a  freight  bill.  Did  you  receive  that 
document  on  July  29,  1946?  A.     Yes. 

Q.    And  together  with  a  letter?  A.    Yes. 

Q.     From  whom? 

A.     From  the  Citizens  Bank. 

Q.  Did  you  acknowledge  receipt  of  the  letter  on 
a  carbon  copy  of  it?  A.    Yes. 
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Q.  And  what  did  you  do  with  the  carbon  copy  of 
the  letter  on  which  you  acknowledged  receipts 

A.  Returned  it  to  the  messenger  that  brought  the 
original  [1154]  from  the  bank. 

Q.  On  the  carbon  copy  of  that  letter  did  you  also 
acknowledge  receipt  of  any  documents? 

A.     Yes. 

Q.     What  documents?  A.     This  one. 

Q.  Did  you  know  at  the  time  that  you  acknowl- 
edged receipt  of  it  that  it  was  a  freight  bill  ? 

A.     I  didn't  take  that  into  consideration. 

Q.     Did  you  look  at  the  document? 

A.     I  looked  at  it,  yes. 

Q.     Did  you  realize  it  was  a  freight  bill  ? 

A.  I  realized  it  was  a  release  I  needed  to  order 
the  freight  out. 

Q.  Answer  my  question.  Did  you  know  at  the 
time  you  acknowledged  receipt  of  that  document  that 
it  was  a  freight  bill?  A.     Yes. 

Q.  Did  you  receive  more  than  one  letter  from  the 
Citizens  Bank  on  July  29,  1946?  A.     No. 

Q.     You  just  received  one  letter?  A.     Yes. 

Q.  I  show  you  defendant  bank's  Exhibit  C-D.  Is 
that  the  letter  you  received  on  July  29th?  [1155] 

A.     No. 

Q.  I  show  you  defendant  bank's  Exhibit  C-Dl 
— that  is  your  signature  at  the  bottom  of  that  docu- 
ment, isn't  it?  A.     Yes. 

Q.  Did  you  acknowledge  receipt  of  that  document 
on  July  29,  1946?  A.     No. 
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Q.  When  did  you  receive  Defendants'  Exhibit 
C-D^  A.    I  don't  know  the  date. 

Q.     Wasit  after  July  29?  A.    Yes. 

Q.    How  much  after  ^ 

A.    About  two  or  three  days. 

Q.     How  did  you  receive  it? 

A.     I  don't  remember. 

Q.  Do  you  remember  signing  Defendants'  Ex- 
hibit C-Dl? 

A.     I  don't  remember  the  day.  I  know  I  did. 

Q.     You  have  no  recollection  of  when  you  did  it  ? 

A.     Not  the  exact  date. 

Q.  Or  under  the  circumstances  under  which  you 
acknowledged  receipt  of  that  letter  ? 

A.    I  believe  by  messenger. 

Q.    You  think  it  was  sent  to  you  by  messenger? 

A.     I  think  so. 

Q.  Did  you  deliver  the  carbon  copy  of  that  letter 
to  [1156]  the  messenger  who  delivered  it  to  you? 

A.    Yes. 

Q.     Was  the  messenger  from  the  Citizens  Bank? 

A.    I  assume  he  was. 

Q.  Were  there  any  documents  delivered  with  that 
letter,  Defendants'  Exhibit  C-D? 

A.  That  is  the  part  that  is  not  clear  in  my  mem- 
ory. It  transmits  bill  of  lading  29  but  I  believe 

Q.    Just  answer  the  question. 

The  Court :    Let  him  answer  the  question. 

The  Witness :  I  believe  that  the  transmitted  doc- 
ument was  already  in  our  possession. 
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Q.  (By  Mr.  Diether)  :  You  mean  the  bill  of 
lading  ?  A.    As  it  is  called  there. 

Q.  Bill  of  lading  No.  29  was  already  in  your 
possession  %  A.    Not  a  bill  of  lading. 

The  Court:     What  was  it? 

The  Witness :     The  freight  bill. 

Q.  (By  Mr.  Diether)  :  Did  you  read  this  letter 
before  you  acknowledged  receipt  of  it"? 

A.     Well,  the  instructions — yes,  I  read  it. 

Q.  And  yet  you  acknowledged  receipt  of  a  bill  of 
lading  [1157]  and  at  that  time  you  knew  it  was  a 
freight  bill?  A.    Yes. 

Q.  Is  it  your  practice,  or  was  it  your  practice  to 
acknowledge  receipt  of  documents  which  you  didn't 
receive  ? 

A.  The  practice,  or  in  that  particular  case  it  was 
a  matter  of  getting  something  to  release  the  mer- 
chandise to  go  to  work  to  deliver  the  merchandise 
to  another  ship. 

Q.  On  July  29,  when  you  received  Plaintiff's 
Exhibit  7  for  identification,  was  there  any  other 
document  received  by  you  except  the  original  of  the 
letter  from  the  bank,  together  with  a  carbon  copy 
and  the  freight  bill?  A.     On  the  29th,  no. 

Q.  You  didn't  have  any  other  little,  small  form  of 
receipt?  A.    No,  nothing.  :j 

Q.  Did  you  ever  notify  the  Citizens  Bank  that 
you  had  not  received  a  bill  of  lading  when  you 
signed  that  letter  after  you  signed  that  letter.  De- 
fendants' Exhibit  C-D?  A.    No. 

Q.     On  July  29,  after  you  received  that  freight 
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bill  and  the  letter  from  the  bank,  what  action  did 

you  take,  if  any,  with  respect  to  this  transaction  ? 

A.     Well,  phone  up  the  Matson  Line. 

Q.    Who  did  you  talk  to? 

A.    As  I  recall,  Mr.  Ford  there,  the  freight  agent 
at  [1158]  Wilmington. 

Q.     What  time  of  the  day  was  it  that  you  called 
him?  A.     I  don't  remember. 

Q.  Was  it  immediately  after  you  received  this 
letter?  A.    Very  shortly. 

Q.  What  time  of  day  did  you  receive  that  freight 
bill?  A.    I  don't  know. 

Q.  You  have  no  recollection  whether  that  was  in 
the  morning  or  afternoon  ? 

A.    We  will  say  ih^  middle  of  the  day. 

Q.     The  middle  of  the  day?  A.    Yes. 

Q.  And  you  called  Mr.  Ford  about  the  middle  of 
the  day?  A.    Approximately. 

Q.  What  conversation  did  you  have  with  Mr. 
Ford? 

A.  That  I  had  the  necessary  release  to  go  ahead 
and  take  delivery  of  the  merchandise,  and  I  believe 
he  had  been  in  touch  with  Dulien  Steel  more  or  less 
confirming  what  I  told  him. 

I     The  Court:     Did  he  say  so?   Or  did  he  indicate 
that  to  you? 

j    The  Witness :     Yes,  he  indicated  that  he  knew  that 
the  merchandise  had  been  sold  to  someone. 
I    The   Court:     He   knew  what   you   were   talking 
about  then? 
The  Witness :     Yes,  he  did.  [1159] 
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So  it  was  that  part  that  was  taken  care  of,  and  I 
told  him  that  we  needed  prompt  delivery  or  to  get 
the  wire  off  the  dock  to  make  a  sailing  and  would 
issue  in  writing  delivery  orders. 

Mr.  Hubert  Morrow :     A  little  louder,  please. 

Mr.  Diether:  What  was  the  last  part  of  the  an- 
swer? 

The  Witness :  That  we  would  issue  in  writing  de- 
livery orders  to  a  truck  company  that  we  would 
designate  authorizing  them  to  pick  up  the  freight. 

Q.  (By  Mr.  Diether) :  Is  that  all  the  conversa- 
tion? A.     That  was  it. 

The  Court :  Did  you  issue  delivery  orders  in  writ- 
ing? 

The  Witness :    Yes. 

The  Court :    Are  they  in  your  file  ? 

The  Witness :     Yes. 

Q.  (By  Mr.  Diether)  :  Did  you  mention  the  fact 
that  you  were  representing  Mr.  Londono  in  this 
transaction  ?  A.    Yes. 

Q.  And  did  you  tell  him  what  documents  you  had  I 
received? 

A.     I  told  him  that  I  had  the  release  on  it. 

Q.     Is  that  the  word  you  used  ?  -;jj 

A.     That  is  the  word.  [1160]  ' 

Q.     By  '^release"  what  did  you  refer  to? 

A.     The  paid  receipted  freight  bill. 

Q.  Did  you  mention  the  fact  that  you  had  a  paid 
receipted  freight  bill  ? 

A.     Not  in  those  words,  I  don't  think. 
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Q.  Did  you  mention  to  him  the  fact  that  it  was 
Mr.  Londono  who  had  purchased  2000  tons  of  a  2300- 
ton  shipment?  A.     No. 

Q.  Did  you  mention  anything  about  the  2300-ton 
shipment?  A.     I  don't  recall. 

Q.  Did  Mr.  Ford  agree  to  deliver  the  merchan- 
dise to  you  on  your  order  ? 

A.  Yes,  with  the  agreement  that  we  were  to  send 
the  necessary  orders  to  whatever  transportation  com- 
pany we  designated. 

Q.  Did  you  have  any  discussion  with  Mr.  Lon- 
dono after  you  talked  to  Mr.  Ford  ? 

Mr.  Bunn:     On  the  same  day,  you  mean? 

Mr.  Diether:     The  same  day;  July  29th. 

The  Witness:  I  may  have  regarding  the  details 
of  the  shipment. 

Q.     (By  Mr.  Diether) :     Did  he  come  in  the  office  ? 

Mr.  Bunn:  I  move  to  strike  the  answer  as  not 
responsive  [1161]  to  the  question.  It  is  a  question 
that  could  have  been  and  should  have  been  answered 
yes  or  no.  The  witness  says  I  may  have,  which 
clearly  is  an  indication  that  he  doesn't  know  whether 
he  did  or  not. 

The  Court :     It  will  stand  for  his  answer. 

Q.  (By  Mr.  Diether) :  Did  Mr.  Londono  come 
into  your  office  on  July  29  ? 

A.    I  don't  remember  that. 

Q.  At  the  time  you  talked  to  Mr.  Ford,  did  you 
know  that  the  shipment  of  the  2300  tons  of  wire  was 
direct  to  Dulien  Steel  Products  Company? 

A.     That  is  what  the  freight  bill  indicated. 
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Q.  You  knew  that  then  as  soon  as  you  received 
the  freight  bill? 

The  Court :     That  is  argumentative,  counsel. 

Q.  (By  Mr.  Diether)  :  When  did  you  know  that 
the  bank  had  paid  the  purchase  price  for  this  wire? 

The  Court :     You  mean  when  did  he  first  know  ? 

Mr.  Diether :     When  did  he  first  know  ? 

The  Witness:  I  didn't  know  the  exact  date  be- 
cause it  was  an  assumption.  I  had  the  release  and 
it  was  up  to  me  to  assume  that  the  bank  had  paid, 
which  would  be  the  29th. 

Q.  (By  Mr.  Diether) :  So  you  assumed  on  the 
29th  when  you  received  this  [1162]  freight  bill,  that 
the  purchase  price  had  been  paid?  A.    Yes. 

Q.  Did  you  have  any  discussion  with  Dulien  or 
any  representative  of  Dulien  on  July  29? 

A.    No. 

Q.  When  did  you  issue  orders  to  the  trucking 
company  to  pick  up  this  wire  that  belonged  to  Mr. 
Londono  ? 

The  Court:     First? 

Mr.  Diether :    First. 

The  Witness :    July  29.  i 

The  Court:     What  trucking  company? 

The  Witness :    M  &  M  Transfer  Company. 

The  Court :     Is  it  in  your  file,  the  written  order  • 

The  Witness :  Yes.  It  is  that  erroneously  written 
one.  In  other  words,  for  a  wrong  amount  be- 
cause  


The  Court:     You  mean  the  erroneously  written 
bill  of  lading? 
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The  Witness :     Yes,  and  similar  delivery  order. 

Mr.  Hubert  Morrow:  Exhibit  44  for  identifica- 
tion, I  think. 

The  Court:  Would  your  instructions  be  in  that 
supporting  documents  file,  No.  39  ? 

Mr.  Diether:    40-4. 

The  Court :  40-4,  but  your  instructions  to  M  &  M 
Transfer  Company,  they  would  be  in  your  support- 
ing documents  ?  [1163] 

The  Witness :    Yes,  that  is  right. 

The  Court:    Which  was  Exhibit  39,  I  think. 

Mr.  Diether:  Mr.  John  Morrow  has  just  handed 
me  from  his  file  the  original  of  a  delivery  order 
from  Mattoon  &  Company  to  Matson  Navigation 
Company,  and  it  is  the  original  of  the  document  in 
question. 

The  Court:  We  will  have  it  marked  in  just  a 
moment,  after  the  clerk  finds  the  first  part  of  Ex- 
hibit 39.  Did  somebody  borrow  it  ? 

The  Witness :  I  think  it  is  on  his  left  over  there, 
on  the  edge  of  his  desk. 

The  Court:  We  are  looking  for  the  first  part  of 
Exhibit  39.  Here  it  is. 

(The  exhibits  referred  to  were  passed  to  the 
Court.) 

The  Court:  Now  his  question  related  to  orders, 
shipping  orders,  to  M  &  M  Transfer  Company.  You 
said  they  were  in  the  supporting  documents  of  Ex- 
hibit 39. 

The  Witness :     I  misunderstood  you.   It  is  in  the 
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supporting  documents  of  each  shipment.   In  other 
words,  we  issued  a  delivery  order  to  start  the  ship- 
ment rolling  and  everything  else  comes  behind  it. 

The  Court :  That  was  in  what  you  described  this 
morning  as  the  erroneous  bill  of  lading "? 

The  Witness :     Yes. 

Mr.  Hubert  Morrow:  Erroneous  bill  of  [1164] 
lading? 

The  Court :  I  have  forgotten  the  exhibit  number, 
but  the  witness  testified 

Mr.  Dasteel :     It  is  No.  44. 

Mr.  Hubert  Morrow :  Your  Honor  said  erroneous 
bill  of  lading. 

The  Court :  It  was  an  erroneous  proposed  bill  of 
lading. 

Mr.  Bunn:  On  a  shipment  to  South  America. 
That  is  the  one  your  Honor  is  referring  to,  is  it  not? 

The  Court:  The  witness  testified  this  morning 
and  he  identified  some  documents  and  he  said  they 
were  erroneous,  they  were  a  proposed  bill  of  lading 
but  they  were  never  issued. 

Mr.  Hubert  Morrow :     Yes. 

The  Witness :     Mr.  Diether  has  them. 

The  Court :     What  is  the  number  ? 

Mr.  Diether:     40-4. 

The  Court :     That  is  all  we  wanted  to  know. 

Q.  (By  Mr.  Diether)  :  Now  the  document  which 
I  just  stated  I  received  from  Mr.  John  Morrow  is 
the  original  of  one  of  the  documents  which  has  been 
marked  Exhibit  40-4 
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The  Court :  You  mean  it  appears  to  be  the  origi- 
nal 

Mr.  Diether :     It  appears  to  be. 

The  Court:  There  is  no  evidence  to  that  effect 
yet. 

Mr.  Diether :     That  is  right.  [1165] 

Q.  I  show  you  the  defendant  bank's  Exhibit  C-U. 
Is  that  the  delivery  order  you  stated  that  you  sent 
to  Matson  on  July  29,  1946? 

A.     Yes,  that  is  the  one  I  recall  seeing  on  the  29th. 

Q.  Is  that  the  original  of  the  copy  which  is  at- 
tached to  Exhibit  40-4  ?  A.     Yes. 

The  Court :  Let  us  mark  40-4  and  give  it  a  des- 
ignation now  so  that  we  will  not  get  confused.  Let 
me  see  your  C-U. 

(The  exhibit  referred  to  was  passed  to  the 
Court.) 

The  Court:     Exhibit  C-U  is  the  original  of  the 

first  document  on  40-4,  which  will  be  marked  40-4- A. 

Mr.   Hubert   Morrow:     I   don't   understand   the 

Clerk's  C-U. 

1 

j     The  Court:     'T"  is  for  Citizens  Bank,  and  *^U" 

lis  for  the  bank's  Exhibit  U. 

.     Mr.  Hubert  Morrow :    I  understand  that. 

j     The  Court :     For  identification. 

Mr.  Hubert  Morrow :     For  identification  ? 

The  Court:    Yes. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  40-4-A  for  identification.) 
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The  Court:  The  witness  has  just  testified  that 
C-U  for  identification  is  the  original  of  40-4-A  for 
identification. 

Mr.  Diether:  You  will  stipulate,  will  you,  Mr. 
John  Morrow,  that  this  was  received  by  Matson,  this 
document  [1166]  C-U,  on  or  about  July  29,  19461 

Mr.  John  Morrow:  It  is  undated.  I  can't  stipu- 
late to  that.  I  will  stipulate  only  that  I  requested 
the  document,  or  you  subpoenaed  it,  I  believe,  and  it 
was  deliverd  to  me  shortly  before  the  trial  of  the 
case,  and  I  presented  it.  That  is  the  only  thing  I 
know  about  it. 

The  Court :  Just  a  moment.  If  I  understand  cor- 
rectly, your  stipulation  is  that  it  was  produced  to 
Mr.  Morrow  by  the  Matson  Navigation  Company  as 
part  of  its  files  shortly  before  the  trial  in  response 
to  a  subpoena  *? 

Mr.  John  Morrow :     Yes,  it  was. 

The  Court:     That  was  your  stipulation? 

Mr.  John  Morrow:     Yes. 

The  Court :  But  you  do  not  stipulate  to  the  date 
of  receipt  or  anything  else  ? 

Mr.  John  Morrow:  No,  I  don't,  because  I  don't 
know,  and  it  is  undated,  your  Honor. 

The  Court :  All  you  know  is  that  they  gave  it  to 
you  as  part  of  their  files  ? 

Mr.  John  Morrow :     That  is  right. 

Q.  (By  Mr.  Diether) :  Mr.  Sweeney,  on  the  bot- 
tom of  defendant  bank's  Exhibit  C-U  there  appears 
this  in  typewriting,  ''2825  rolls  of  barbed  wire  ex 
White  Squall,"  and  then  a  ''B"  slash  ''L,"  LA  29 
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attached.  Does  that  ^^B^'  slash  ^^L/'  LA  29  refer  to 
bill  [1167]  of  lading,  LA-29  ?  [1168] 

*     *     * 

The  Witness:  That  refers  to  bill  of  lading, 
LA-29. 

Q.  (By  Mr.  Diether)  :  Was  bill  of  lading  LA-29 
attached  to  that  document?  A.     No. 

Q.     How  do  you  know  that  it  was  not? 

The  Court :     That  is  argumentative,  counsel. 

The  Witness :     I  can  answer  it. 

Q.  (By  Mr.  Diether) :  Yes.  Why  do  you  say  it 
was  not  attached? 

A.  Well,  I  couldn't  have  had  the  bill  of  lading 
because  the  paid  receipted  freight  bill  was  in  exist- 
ence then  and  which  signified  the  original  bill  of 
lading  had  been  surrendered  to  Matson. 

Q.  Where  does  it  show  on  the  freight  bill  that 
the  original  bill  of  lading  had  been  surrendered  to 
Matson?  A.     The  paid  receipted  stamp. 

The  Court :  You  mean  that  is  the  custom  in  the 
trade? 

The  Witness :     That  is  the  practice  and  custom. 

Q.  (By  Mr.  Diether) :  In  other  words,  just  be- 
cause the  ''paid''  portion  is  on  the  freight  bill,  is 
chat  the  reason?  A.     Yes. 

I  Q.  I  show  you  defendant  bank's  Exhibit  C-N  for 
dentification.  I  call  your  attention  to  the  fact  that 
there  is  a  marked  ''paid"  Matson  stamp  on  that 
Bxhibit.  [1169] 

A.     The  explanation  for  that  is  that  you  don't 
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see  an  initial  on  this  paid  receipted  stamp  on  the 
bill  of  lading,  and  you  do  see  it  on  the  freight  bill, 
which  means 

Q.    Just  a  moment. 

Mr.  Bunn :     Let  him  finish  his  answer. 

The  Court :     Go  ahead. 

The  Witness :  Well,  the  explanation  for  it  is  that 
anyone  by  accident  or  otherwise  could  walk  into  Mat- 
son's  office  and  put  the  freight  stamp  on,  but  if  they 
initial  it  it  wouldn't  be  an  authorized  initialing  and 
you  will  find  that  in  all  those  freight  bills  throughout 
all  those  files,  initialing  by  an  authorized  [1170] 

signature. 

*     *     * 

The  Court:  Let  me  see  if  I  understand.  Your 
testimony,  in  substance,  is  that  it  is  the  custom  in 
the  trade  that  when  somebody  presents  you  in  your 
business  a  paid  receipted  freight  bill  initialed,  that 
is,  other  than  just  a  rubber  stamp,  that  the  assump- 
tion is  that  the  bill  of  lading  has  been  surrendered 
and  the  freight  has  been  paid  in  order  to  receive 
the  freight  bill? 

The  Witness :    Yes. 

The  Court :     Very  well. 

Q.  (By  Mr.  Diether) :  Isn't  it  true,  Mr. 
Sweeney,  that  you  could  have  received  the  original 
freight  bill,  which  is  defendants'  Exhibit  C-N  on 
July  29,  and  have  attached  it  to  defendant  bank's 
Exhibit  C-U? 

A.     You  mean  received  this  and  attached  it  to, 
this'? 
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Q.     Correct.  A.    No.  [1171] 

*     *     * 

Q.  Isn't  it  possible  that  you  received  the  original 
bill  of  lading,  which  is  Defendants'  Exhibit  C-N,  and 
have  [1172]  attached  it  to  Defendants'  Exhibit  C-U 
in  transmitting  it  to  Matson  Navigation  Company  on 
July  29?  A.     No. 

Q.  Why  did  you  put  the  fact  that  it  was  attached 
then  on  C-U?  A.     That  is  an  office  error. 

Q.     When  did  you  realize  it  was  an  office  error? 

A.  I  didn't  know  the  error  was  on  there  until 
this  file  was  brought  out  some  time  ago. 

Q.     You  never  realized  it  until  how  long  ago  ? 

A.     I  can't  say. 

Q.     That  is  the  first  time  ? 

The  Court:  When  you  say  ''how  long  ago"  and 
''you  can't  say,"  you  mean  since  the  litigation 
started? 

The  Witness :     Yes. 

Q.  (By  Mr.  Diether)  :  Do  you  have  any  present 
recollection,  Mr.  Sweeney,  that  there  was  no  docu- 
ment attached  to  Defendants'  Exhibit  C-U? 

A.     I  would  say  there  was  no  document  attached. 

Q.  You  have  a  present  recollection  that  there  was 
lot?  A.     Yes. 

The  Court:     He  just  answered  that. 

Mr.  Diether :     Very  well. 

The  Court:  While  we  are  on  that  subject,  do  you 
•ecall  [1173]  the  date  that  Exhibit  40-4,  what  are 
iesignated  blank  but  unexecuted  bills  of  lading,  do 
ou  recall  the  da.te  they  were  made  out? 
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The  Witness :     It  would  be 

The  Court:  Incidentally,  we  will  give  these  a 
number,  Mr.  Clerk.  We  have  given  the  first  docu- 
ment No.  40-4-A,  and  these  attached  to  that  will  be 
40-4-B — are  these  carbons^ 

The  Witness :     This  is  a  master. 

The  Court:    Very  well.  And40-4-C. 

(The  documents  referred  to  were  marked 
Plaintiff's  Exhibits  Nos.  40-4-B  and  40-4-C  for 
identification.) 

The  Court :  And  here  is  another  one.  That  will 
be  40-4-D. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  40-4-D  for  identification.) 

The  Court:  Do  you  recall  the  date  they  were 
made  ouf?   This  40-4-D  seems  to  be  different. 

The  Witness :     Somebody  used  it 

The  Court:     For  a  form*? 

The  Witness :    for  a  sort  of  roughing  up  f on 

another  shipment.  It  looks  like  they  pulled  it  out  for, 
that  last  one.  The  date  I  would  say  would  be  about 
July  30  or  July  31. 

The  Court :     That  40-4-B  and  C  and  D,  which  ap 
pears  to  be  the  original — or  is  iU 

The  Witness:     Yes.  [1174] 

The  Court:  No,  it  is  not.  I  don't  know.  Ther< 
are  a  lot  of  things  on  it  that  are  not  on  the  other. 

The  Witness:     I  can  explain.    There  is  what 
known  as  ditto  carbon 
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Mr.  Bunn :     Louder,  please. 

The  Witness :  There  is  the  original  and  the  ditto 
carbon  is  placed  over  this  so  it  can  be  run  off  on  a 
gelatin  roll  and  we  can  get  about  20  or  30  copies. 

The  Court :     I  see. 

Mr.  Hubert  Morrow :  Your  Honor,  I  am  not  up 
there.    What  is  that  document,  40-4-B? 

The  Court :  40-4  was  the  document  identified  this 
morning  as  proposed  bills  of  lading  that  were  un- 
executed which  the  witness  testified  while  identifying 
the  documents  that  they  were  never  executed  and 
therefor  never  used.  And  attached  to  it  is  this  what 
is  now  40-4- A,  an  order  to  Matson  Navigation  Com- 
pany, which  is  the  defendant  bank's  Exhibit  C-U. 
I  Mr.  Diether :  Yes.  We  will  offer  that  at  this  time 
as  defendant  bank's  Exhibit  next  in  order. 

The  Court:  Admitted.  That  will  be  C-U  in  evi- 
dence. 

(The  document  previously  marked  Defend- 
ant's  Exhibit  C-U  was  received  in  evidence.) 

Q.  (By  Mr.  Diether):  Was  it  first  contem- 
plated that  you  would  ship  the  [1175]  2825  rolls  of 
wire  to  South  America? 

A.     That  would  be  the  first  shipment. 

Q.     Later 

The  Court:  I  wonder  if  I  might  interrupt  you, 
counsel,  while  we  are  on  this. 

I  understood  the  witness  to  testify  this  morning 
that  these  documents  relating  to  40-4  were  incorrect. 

The  Witness :    Yes. 
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The  Court :  And  that  you  had  issued  a  release  or- 
der as  well  as  these  proposed  bills  of  lading  but  they 
were  incorrect.  What  was  wrong ?  What  happened? 

The  Witness :  What  happened  was  that  when  Mr. 
Londono  went  over  to  the  Moore-McCormack  Dock 
on  the  first  delivery,  which  would  be  July  31st  to 
Moore-McCormack,  and  discovered  that  the  mer- 
chandise wasn't  what  he  wanted,  it  was  then  that  he 
stopped  the  shipment  so  we  had  to  revise  all  the 
papers. 

Q.  (By  Mr.  Diether) :  When  you  eventually 
shipped,  you  shipped  more  than  you  originally  first 
contemplated  ? 

A.     Whatever  the  figures  were,  yes. 

The  Court :  Let  me  see  if  I  understand  you  cor- 
rectly. In  sequence,  you  issued  this  release  order, 
those  proposed  bills  of  lading,  went  to  the  dock  with 
Mr.  Londono,  he  saw  the  wire  and  said,  ^^ Don't  shipj 
it  to  Colombia,"  came  back  to  your  office  the  next 
day,  August  1st,  and  dictated  the  letter  [1176]  which 
has  been  identified  here  to  Dulien "? 

The  Witness :     Yes. 

The  Court:  Did  you  thereafter  write  a  letter  to 
M  &  M  Transfer  Company  ? 

The  Witness :     We  reissued  the  instructions. 

The  Court :     On  what  date,  do  you  remember? 

The  Witness :  When  we  resumed  taking  delivery. 
I  don't  know  the  date. 

The  Court:  If  I  understand  you  correctly,  you 
did  not  attach  to  this   document,   C-U,   of  which  I 
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40-4-A  is  a  carbon,  the  original  bill  of  lading,  LA-29, 

or  any  bill  of  lading. 

The  Witness:    No. 

The  Court :     Or  any  other  document  ? 

The  Witness:    No. 

The  Court :    Very  well. 

Q.  (By  Mr.  Diether)  :  You  mentioned  the  fact 
that  you  had  made  out  delivery  orders  on  July  29, 
1946,  to  M  &  M  Transfer.  Can  you  point  out  in 
Mattoon's  file  where  those  could  be  found? 

A.    You  have  it. 

Q.     This  is  to  Matson  ? 

A.    It  authorizes  M  &  M  to  pick  it  up. 

Q.  You  didn't  write  direct  then  to  M  &  M  Trans- 
fer? A.    No,  we  called  them. 

Q.  In  other  words,  your  instructions  to  M  &  M 
Transfer  [1177]  were  verbal? 

A.     On  the  first  shipment,  yes. 

Q.  On  July  30,  which  was  Tuesday,  did  you  see 
Mr.  Londono?  A.    I  don't  remember. 

Q.     You  talked  to  him  on  the  telephone  ? 

A.     I  don't  remember  that. 

Q.    Did  you  talk  to  anyone  in  the  bank? 

A.    Yes. 

Q.    Who? 

A.    Mr.  Powers  and  Mr.  Schroeder. 

Q.     Did  you  talk  to  both  of  them. 

A.     Both. 

Q.     What  time  of  day  did  they  call  you? 

A.    My  recollection  is  that  it  was  the  afternoon. 

Q.    Who  did  you  talk  to  first? 


970  Citizens  N.T.&S.  Bank  of  L.  A. 

(Testimony  of  James  E.  Sweeney.) 

A.     Mr.  Powers. 

Q.     What  did  he  say  ^ 

The  Court :     Powers  called  you  *? 

The  Witness :     Yes. 

He  stated  that  the  bank  wanted  to  reissue  the  in- 
structions they  had  issued  to  us  the  day  before. 

Q.     (By  Mr.  Diether)  :    Reissue  the  instructions  ? 

A.  Yes.  And  could  we  get  the  original  letter  and 
the  [1178]  document  transmitted  with  it  back  to  the 
bank  as  soon  as  possible. 

And  as  I  explained  the  other  day,  either  on  the 
same  phone  call  or  a  later  one,  Mr.  Schroeder  also 
talked  to  me  regarding  it  and  said  that  in  order  to 
cover  the  bank's  position  better  they  did  want  to  re- 
issue the  instructions. 

The  Court :     Did  you  ask  him  why  ? 

The  Witness :     No. 

Q.  (By  Mr.  Diether) :  Was  there  any  mentioni 
made  of  any  document  ? 

A.  Well,  merely  that  they  wanted  to  get  the  ori- 
ginal letter  and  the  document  transmitted  back. 

Q.     Did  he  mention  what  the  document  was  ^ 

A.  I  don't  recall  what  it  was  called  over  the' 
phone. 

The  Court :  Had  you  before  that  time  issued  C-U, 
that  delivery  order,  before  you  got  this  call  ? 

The  Witness :     Yes. 

The  Court:     Before  the  call  from  Powers'? 

The  Witness:    Yes. 

The  Court:    You  had  issued  that? 

The  Witness :    Yes. 
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Q.  (By  Mr.  Diether) :  And  was  any  mention 
made  of  a  bill  of  lading? 

A.  I  don't  recall  specifically.  It  was  to  bring  the 
letter  and  the  bill  of  lading  or  freight  bill,  as  it 
now  is,  [1179]  back  to  the  bank. 

Q.  Did  you  tell  him  at  that  time  that  you  didn't 
receive  a  bill  of  lading?  A.     No. 

Q.  Was  any  mention  made  on  your  part  that  you 
had  not  received  a  bill  of  lading?  A.    No. 

Q.  Was  that  all  the  conversation  you  had  on  the 
30th  with  Mr.  Powers? 

A.  That  was  all.  They  wanted  it  back  in  a  hurry 
and  it  was  impossible  for  me  to  get  it  back  that  day. 
I  said  I  would  come  in  in  the  morning,  and  I  did, 
the  following  morning,  the  31st. 

Q.  Was  there  any  discussion  with  regard  to  why 
they  wanted  to  get  the  document  back  for  endorse- 
ment? 

A.     No.  '* Endorsement"  wasn't  mentioned  then. 

Q.     It  wasn't  mentioned  at  all?  A.     No. 

Q.  At  that  time  had  you  received  a  letter  from 
Dulien 

Mr.  Clerk,  let  me  see  Exhibit  41. 

(The   document  referred  to  was  passed  to 
counsel.) 

Q.     (By  Mr.  Diether) :    Had  you  received  Plain- 
|tiflE's  Exhibit  41  at  that  time?  [1180] 
>    A.     (Examining  document.) 
i    Q.    That  is  on  July  30th,  at  the  time  you  talked 
to  Mr.  Powers  and  Mr.  Schroeder. 
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A.  I  don't  remember  whether  I  received  it  on 
the  30th  or  the  31st.  It  is  dated  the  29th.  If  it  was 
mailed  we  could  assume  we  had  it  on  the  30th. 

Mr.  Bunn:  I  move  to  strike  beginning  with,  ''It 
is  dated  the  29th,"  because  he  proceeds  to  give  a 
conclusion  and  it  is  not  responsive  to  the  question. 

The  Court:     It  may  be  stricken. 

Q.  (By  Mr.  Diether)  :  Did  you  mention  that 
fact  to  Mr.  Schroeder,  that  you  had  that  letter^ 

A.    No. 

Q.     Or  to  Mr.  Powers^  A.    No. 

The  Court:  You  are  speaking  now  of  the  letter 
of  July  29th? 

Mr.  Diether :    July  29th  from  Dulien  to  Mattoon. 

The  Court :    Very  weU.  I  remember  it. 

Q.  (By  Mr.  Diether)  :  Did  you  talk  to  anyone 
from  the  Matson  Navigation  Company  on  the  30th? 

A.    Not  that  I  recall. 

Q.  Did  you  talk  to  anyone  from  Dulien 's  [1181] 
office?  A.    No. 

Q.    Did  you  go  to  the  dock  on  the  30th? 

A.    No. 

Q.  Were  you  present  when  the  wire  was  taken 
from  the  dock  by  M  &  M  Transfer? 

Mr.  Bunn:  What  wire?  I  object  to  the  question 
as  indefinite. 

Mr.  Diether :     The  first  wire  for  Mr.  Londono. 

Mr.  Bunn:  I  still  object  to  the  question  as  un- 
certain and  indefinite. 

The  Court:     Objection  sustained. 
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Were  you  present  when  any  wire  was  taken  by 
M  &  M  Transfer  pursuant  to  an  order  written  by 
you? 

t    The  Witness:    Yes. 
Q.     (By  Mr.  Diether)  :     Were  you  there  when  the 
first  wire  was  taken?  A.    Yes,  part  of  it. 

Q.     When  was  that? 
A.     That  would  be  the  31st. 

Q.     Were  you  there  prior  to  the  time  any  wire 
had  been  taken  from  the  dock  by  M  &  M  Transfer? 
A.     Yes. 

Q.     What  time  of  the  day  was  that? 

The  Court:     What  time  of  what  day? 

Mr.  Diether:    July  31st  he  said  he  was  there. 

Mr.  Bunn:  He  didn't  say  it  in  answer  to  that 
question. 

I  The  Court:  No,  you  asked  him  if  he  was  there 
prior  to  that  time.  He  may  have  been  there  15 
[years  ago. 

Mr.  Diether:     I  misunderstood  him,  then. 

Q.  Did  you  say  that  you  were  there  when  the 
first  wire  was  taken,  and  that  was  July  31st,  or  was 
lit  prior  to  July  31st? 

The  Court:  He  testified  that  he  was  there  when 
ithe  first  wire  was  taken  by  M.  &  M.  Transfer  Com- 
Ipany  pursuant  to  orders  from  Mattoon  &  Company. 
;?our  next  question  was  whether  he  was  there  prior 
to  that  date.  You  mean  on  the  same  day  ? 
:  Mr.  Diether:  No,  I  want  to  know  what  dav  it 
ivas  that  he  was  there. 

The  Court:    He  said  July  31st. 
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The  Witness:  That  was  the  day  that  M.  &  M. 
was  removing  the  wire. 

The  Court:    And  you  were  there? 

The  Witness :    Yes. 

Q.  (By  Mr.  Diether)  :  At  what  time  of  day  was 
it?  A.     Afternoon,  about  3:00  o'clock. 

Q.     That  was  after  you  had  left  Dulien's  office? 

A.     Yes. 

Q.  And  no  wire  at  that  time  had  been  moved 
from  Pier  A  to  Moore-McCormack  dock  up  to  that 
time?  [1183] 

A.  Oh,  yes,  they  had  been  working  on  it  all  day, 
the  31st. 

Q.  That  is  what  I  want  to  know.  But  you 
weren't  there  until  the  end  of  the  31st.  In  other 
words,  some  wire  had  moved  prior  to  the  time  you 
arrived  there  at  3:00  o'clock  in  the  afternoon  of 
July  31st?  A.    Right. 

Q.    Had  any  documents  been  presented  to  Mat- 
son  Navigation   Company  to   permit  the   removall 
of  that  wire  other  than  that  delivery  order  which 
you  previously  identified? 

Mr.  Bunn:    By  whom? 

Mr.  John  Morrow:  I  object  to  the  question  as 
indefinite.  Anything  presented  to  someone  else  it, 
is  presumed  that  he  wouldn't  know  about  it. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Diether)  :  Did  you  deliver  to  Mat- 
son  Navigation  Company  any  other  document  other 


p 

vs,  J,  B,  Londo7io,  etc,  975 

(Testimony  of  James  E.  Sweeney.) 
than  the  delivery  order,  which  is  Defendant's  Ex- 
hibit C-U?  A.     No. 
Q.     Or  to  Transmarine  ? 
The  Court :    At  any  time  ? 
The  Witness:     No,  at  no  time. 
Q.     (By  Mr.  Diether)  :    You  met  Mr.  Londono 
on  the  morning  of  July  31,  [1184]  1946,  did  you  not  ? 
A.     He  came  to  Mattoon's  office. 
Q.    What  time  of  day  was  that  ? 
A.     In  the  morning,  around  10:00,  10:30. 
"    Q.     Did  you  show  him  any  documents  that  you 
had  received  from  the  bank  ? 

A.    He  knew  that  I  had  received  these 

The  Court:     No,  did  you  show  him  any? 
The  Witness:     Specifically,  no. 
Q.     (By  Mr.   Diether):     Did  you   discuss   with 
him  any  document  that  you  had  received? 
A.    Yes. 

Q.    What  documents  did  you  tell  him  you  had 
received? 

A.    The  letter  and  the  freight  bill  that  was  to 
be  returned. 

I     Q.    Did  you  tell  him  it  was  a  freight  bill? 
!     A.    I  didn't  point  it  out  to  him. 
I     Q.    Did  you  show  it  to  him? 

A.    I  don't  remember  whether  he  saw  it  then  or 
not. 

Q.    Did  you  show  him  the  letter? 
,  A.    I  don't  remember  that  either. 

Q.    Did  he  ask  to  see  the  documents  that  you 
had  received? 
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A.  I  don't  remember  that  he  asked  to  [1185] 
see  it. 

Q.  Did  you  tell  him  the  discussion  that  you  had 
had  with  Mr.  Powers  and  Mr.  Schroeder  1 

A.  Yes,  I  told  him,  and  told  him  why  we  were 
returning  it. 

The  Court:  What  did  you  say  as  to  why  you 
were  returning  it? 

The  Witness:  That  the  bank  wanted  to  reissue 
the  instructions  in  order  to  give  themselves  more 
protection. 

Q.  (By  Mr.  Diether) :  Did  you  say  what  pro- 
tection? A.     No. 

Q.  Did  you  hand  the  documents  then  to  him  to 
take  to  the  bank?  A.     No. 

Q.  Did  you  have  possession  of  them  when  you 
left  Mattoon's  office?  A.    Yes. 

Q.  Did  you  advise  him  that  you  had  already 
given  instructions  to  pick  up  the  wire  on  Pier  A? 

A.  He  knew  it.  I  don't  know  that  I  advised  him 
then. 

Q.    But  you  knew  it  at  that  time  ? 

A.     I  am  sure  he  did. 

Q.    Did  you  advise  him  at  that  time  that  you 
had  any  space  reservations   for  shipment   of  the^ 
wire  to  South  America? 

A.    He  knew  that  too  at  the  time.  [1186] 

Q.    At  that  time?  A.    Yes. 

Q.  Did  he  give  any  instructions  at  that  time  in 
addition  to  those  that  he  had  already  given  you? 

A.    No. 
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Q.  Anything  said  about  picking  out  the  best 
2000  tons  of  the  2300-ton  shipment?  A.     No. 

Q.  Anything  about  rejecting  any  wire  for  ex- 
cessive weathering?  A.     No. 

Q.  Anything  about  separating  out  the  galva- 
nized and  the  black? 

A.    Not  that  I  remember. 

Q.  Have  you  told  us  all  the  discussion  you  had 
with  Mr.  Londono  at  your  oflSce? 

Mr.  Bimn:     Prior  to  going  to  the  bank? 

Mr.  Diether :     Prior  to  going  to  the  bank. 

The  Witness:  There  was  very  little  discussion. 
He  came  in  at  that  time  and  it  was  necessary  to 
get  to  the  bank  promptly,  and  we  talked  very  little 
about  it.  It  was  just  a  brief  mention  of  what  we  had 
to  do  when  we  went  to  the  bank. 

Q.  (By  Mr.  Diether)  :  Did  you  know  at  the 
time  that  you  were  at  your  office  with  Mr.  Londono 
that  you  were  going  to  the  Harbor  that  [1187]  day  ? 

The  Court :  You  mean  in  the  morning  before  he 
went  to  the  bank  did  he  know  he  was  going  to  the 
Harbor  ? 

Mr.  Diether:     Yes. 

Q.  Was  it  your  plan,  had  you  prearranged  that 
with  Mr.  Londono? 

A.    No,  it  was  not  prearranged. 

Q.    When  did  you  decide  to  go  to  the  Harbor? 

A.  When  it  became  necessary  to  go  to  Dulien 
I  Steel  for  that  endorsement. 

Q.  That  was  the  time  when  you  decided  to  go 
to  the  Harbor?  A.    Yes. 
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Q.  What  time  did  you  arrive  at  the  bank  with 
Mr.  Londono?  A.    About  11  o'clock. 

Q.    Who  did  you  first  see  ? 

A.    Mr.  Schroeder  and  Mr.  Powers. 

Q.    Where  did  you  see  Mr.  Schroeder  first? 

A.     In  the  foreign  department. 

Q.    What  place  in  the  foreign  department? 

A.    In  his  office. 

Q.    Was  he  sitting  at  the  desk  or  at  the  counter  ? 

A.     I  don't  remember. 

Q.  What  was  first  said  between  you  and  Mr. 
Londono  and  [1188]  Mr.  Schroeder  ? 

A.  Well,  my  recollection  is  that  we  merely  went 
in,  said  ^'Good  morning,  here  are  the  papers." 

Q.    What  papers  did  you  say  ? 

A.  The  papers  that  you  phoned  for.  We  could 
put  it  that  way. 

Q.  Were  they  open  or  in  an  envelope  or  how 
did  you  present  them? 

A.  They  were  carried  in  my  pocket  and  handed 
to  either  Mr.  Schroeder  or  Mr.  Powers.  I  don't 
recall.  ^ 

Q.    What  did  Mr.  Schroeder  say? 

A.    He  accepted  them  and 

The  Court:    Did  he  say  ^'Good  morning"? 

The  Witness :     I  assume  he  did. 

He  accepted  them  and  issued  some  instructions 
to  Mr.  Powers  to  which  I  didn't  pay  any  attention. 

Q.  (By  Mr.  Diether) :  Was  there  any  discus- 
sion between  Mr.  Londono  and  Mr.  Schroeder  about 
these  documents?  A.    None  that  I  remember. 
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Q.  Was  there  any  discussion  between  you  and 
Mr.  Londono  about  these  documents  in  Mr.  Schroe- 
der's  presence?  A.    No.  [1189] 

*     *     * 

Q.  Did  Mr.  Schroeder  say  what  additional  in- 
structions he  wished  to  give  you  at  the  time  you 
returned  the  letter  and  the  freight  bill? 

A.  He  mentioned  the  insurance  coverage  for  the 
time  that  the  freight  was  on  the  dock  and  until 
it  was  loaded  out  on  a  ship. 

Q.    Was  that  the  only  thing  he  said? 

A.  That  was  the  main  portion  of  what  he  men- 
tioned to  me. 

Q.    Did  he  give  you  any  new  instructions  then? 

A.    Written  or  verbal  ? 

Q.    Either  one. 

A.  Well,  Mr.  Powers  set  about  to  re-issue  that 
letter  of  the  29th.  [1190] 

Q.    He  did  what?  I  didn't  hear  what  you  said. 

A.  I  say  Mr.  Powers,  as  far  as  I  know,  set  about 
to  re-issue  the  instructions  of  the  29th. 

Q.    You  mean  the  letter  of  July  29th  ^ 

A.    Yes. 

Q.    Did  he  tell  you  that?  What  did  he  say? 

A.    He  didn't  tell  me. 

Q.    How  did  you  know  that? 

A.     I  assumed  it. 

The  Court:    Did  you  see  him  doing  something? 

The  Witness:     No,  I  didn't.  I  saw  him  listen  to 
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Mr.  Schroeder  and  take  the  letter,  and  I  don't  re- 
member whether  he  took  the  release  or  not. 

Q.     (By  Mr.  Diether)  :    What  do  you  mean  the 
release,  the  freight  bill  ■? 

A.    Yes,  into  another  part  of  the  foreign  depart- 
ment. 

The   Court:     Then  he  came  back  with  another 
letter? 

The  Witness:     Well,  he   didn't  while  we  were 
there. 

The  Court:    But  you  later  saw  one? 

The  Witness:    Yes. 

Q.     (By  Mr.  Diether)  :    You  don't  know  whetheri 
the  freight  bill  ever  left  your  hands? 

A.    It  did  in  the  bank. 

Q.     Did  you  give  it  to  Mr.  Powers  or  Mr.  Schroe- 
der? [1191] 

A.  Well,  Mr.  Schroeder  I  believe  had  it  most  of! 
the  time  because  when  we  went  downstairs  to  thei 
note  department  and  spent  time  there  with  furtherl 
letters  and  arrangments  and  the  conclusion  of  that 
was  the  presentation  of  that  letter  of  the  31st  in. 
structing  us  how  to  consign  the  barbed  wire. 

Q.  Did  you  have  any  more  discussion  with  Mr 
Powers  or  Mr.  Schroeder  up  in  the  foreign  de-i 
partment  ?  A.     No. 

Q.    Nothing  else? 

A.     Nothing  that  I  remember. 

Q.    I  show  you  Defendants'  Exhibit  C-F,  whicl 
is  a  letter  from  the  bank  to  Mr.  Londono 

The  Court:     For  identification? 
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Mr.  Diether :     It  is  in  evidence. 

Q-    and  ask  you  if  that  is  what  was  presented 

to  Mr.  Londono  in  your  presence. 

A.     If  it  was,  I  didn't  see  the  letter. 

Q.     Did  you  hear  any  discussion  about  it  ? 

A.    Yes. 

Q.     What  discussion  took  place  ? 

A.  The  only  discussion  I  can  remember  is  that 
they  were  making  the  arrangements  for  this  loan 
and  it  was  of  no  interest  to  me  so  I  didn't  listen. 

Q.  Did  you  have  any  discussion  with  Mr.  Lon- 
dono about  [1192]  whether  you  had  received  any 
of  the  documents  which  are  referred  to  in  that 
letter? 

The  Court :     Let  me  hear  that  question  again. 

(The  question  referred  to  was  read  by  the 
reporter  as  follows:  ''Q.  Did  you  have  any  dis- 
cussion with  Mr.  Londono  about  whether  you 
had  received  any  of  the  documents  which  is 
I       referred  to  in  that  letter?") 

The  Court:  You  mean  whether  or  not  Mattoon 
md  Company  had  received  any? 

Mr.  Diether :     That  is  correct. 

The  Witness:     No. 
i   Q.     (By  Mr.  Diether)  :    Did  you  see  Mr.  Lon- 
lono  sign  that  letter? 

A.    Not  that  I  remember. 

The  Court:    Let  me  see  it, 

(The  document  referred  to  was  passed  to  the 
Court.) 
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Q.  (By  Mr.  Diether)  :  Whereabouts  did  you  see 
that  letter?  Was  it  in  the  foreign  department  or 
after  you  got  down  to  the  note  department? 

A.     This  is  the  first  time  I  have  seen  it. 

Q.    You  never  saw  it  before?  A.    No. 

Q.     Or  did  you  ever  see  the  original  of  it  ?  [1193] 

A.    No. 

Q.  You  did  not  see  the  freight  bill  again  until 
you  got  do\\Ti  to  the  note  department,  is  that  cor- 
rect? A.    Yes,  that  is  right. 

Q.    Who  handed  it  to  you  there  ? 

A.    Mr.  Schroeder. 

Q.    What  did  he  say? 

A.     He  wanted  me  to  sign  the  letter  receiptingj 
for  those  instructions  regarding  the  consigning  ofl 
the  barbed  wire  and  handed  the  freight  bill,  in- 
structing me  to  get  it  endorsed  by  Dulien  Steel. 

Q.  What  did  he  say  about  getting  the  endorse- 
ment by  Dulien  Steel? 

A.    Well,  they  were  verbal  instructions. 

Q.    Did  he  hand  you  the  document? 

Mr.  Bunn:  Let  him  testify  as  to  what  Mr 
Schroeder  said. 

Q.  (By  Mr.  Diether)  :  All  right.  Tell  us  wha^ 
he  said. 

A.  I  don't  remember  his  exact  words.  It  wa^ 
merely  to  get  the  endorsement  which  came  out  in 
what  is  now  on  the  back  of  the  freight  bill. 

Q.  Did  he  hand  you  the  document  and  say,  ^^Get 
this  endorsed''? 

A.    Yes,  in  that  way  I  assume.  [1194] 
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Q.    He  handed  you  the  freight  bill? 

A.    Yes. 

Q.    And  said,  ^^Get  an  endorsement  on" — did  he 
call  it  a  bill  of  lading  ? 

A.    I  don't  remember  what  he  called  it. 

Q.     Did  you  tell  him  it  was  not  a  bill  of  lading? 

A.    No. 

Q.    Was  there  any  reference  to  the  fact  that  it 
was  a  freight  bill? 

A.     There  was  no  reference  to  what  kind  of  a 
document  it  was  other  than  the  release  document. 

Q.    Did  he  tell  you  what  kind  of  an  endorse- 
ment he  wanted  you  to  get  ? 

A.     In  substance  what  now  appears  on  the  back 
of  it.  I  don't  remember  the  words. 
I     Q.    Was  that  before  or  after  he  had  handed  you 
these  new  instructions  ? 

A.    We  will  say  at  the  same  time. 

The  Court:     It  was  on  July  31st? 

The  Witness :    Yes. 

Q.     (By  Mr.  Diether) :     And  the  instructions  you 
refer  to  are  Plaintiff's  Exhibit  11? 

A.     (Examining  document.) 

Mr.  Bunn:     Is  that  the  letter  dated  July  [1195] 
I  31? 

I      Mr.  Diether :    I  should  say  that  is  the  letter  from 
Mr.  Londono  to  the  bank. 

The  Witness :     This  letter  doesn't  mean  anything. 

Q.     (By  Mr.  Diether) :    Did  you  see  that  letter 
before  it  was  signed  by  Mr.  Londono  ? 
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The  Court:     That  letter f 

Mr.  Diether:     Which  is  Plaintiff's  Exhibit  11. 

The  Witness :     No. 

Q.  (By  Mr.  Diether)  :  When  did  you  first  see 
it?  A.    No. 

Q.    You  had  never  seen  it  before? 

A.     No. 

Q.  Are  the  instructions  you  refer  to  then  Plain- 
tiff's Exhibit  16-A?  A.    Yes. 

Q.  When  that  document,  Plaintiff's  Exhibit 
16-A,  was  handed  to  you,  he  also  handed  to  you  the 
freight  bill?  A.     That  is  right. 

Q.    And  that  was  down  in  the  note  department? 

A.    Yes,  sir. 

Q.  And  at  the  same  time  you  acknowledged  re- 
ceipt of  the  original  of  Defendants'  Exhibit  C-E  on 
defendant  Bank's  Exhibit  C-E-1?  [1196] 

The  Court:     C-E,  what  is  that? 

Mr.  Diether:  C-E-1  is  the  letter  from  the  bank 
to  Mattoon  of  July  31. 

Mr.  Bunn:     Bearing  that  date? 

Mr.  Diether :     That  is  right. 

The  Witness:    Yes,  I  acknowledged  receipt. 

Q.  (By  Mr.  Diether)  :  And  the  original  was 
handed  to  you  right  in  the  bank  ?  A.     Yes,  sir. 

Q.  And  you  gave  this  carbon  copy  to  Mr.  Schroe- 
der  at  that  time  ?  A.    Yes. 

Q.  Were  any  additional  documents  handed  to 
you  by  the  bank  at  that  time  ?  A.     That  is  all. 

Q.     Was   Mr.   Londono   within   hearing   of   Mr. 


vs,  J.  B.  Londono,  etc,  985 

(Testimony  of  James  E.  Sweeney.) 
Schroeder's  instructions  to  you  with  respect  to  get- 
ting an  endorsement  on  the  freight  bill? 

A.    Yes. 

Q.     Did  Mr.  Londono  see  the  document? 

A.     Yes. 

The  Court:    Which  document? 

Mr.  Diether:  Plaintiff's  Exhibit  7,  which  is  the 
freight  bill.  [1197] 

The  Witness:    Yes. 

Q.  (By  Mr.  Diether) :  Did  you  have  any  dis- 
cussion about  it? 

A.     None  other  than  the  endorsement. 

Q.  Who  took  Plaintiff's  Exhibit  7,  which  is  the 
freight  bill,  from  Mr.  Schroeder? 

A.  Either  myself  or  Mr.  Londono.  We  were 
going  together.  It  was  my  responsibility.  I  signed 
for  it. 

Q.    You  signed  for  the  freight  bill? 

A.    Yes. 

Q.    Where  did  you  sign  for  the  freight  bill? 

A.    In  the  note  department. 

Q.  Where  did  you  sign  in  the  note  department 
for  the  freight  bill? 

A.  I  just  got  through  explaining  the  steps  in 
the  receipt  of  it,  and  that  was  where  we  were 
instructed  to  have  the  endorsement  on  the  back  of 
it.  That  is  what  I  have  been  talking  about  all  the 
time. 

Q.  You  said  you  acknowledged  receipt  of  the 
freight  bill  in  the  foreign  department  on  what 
document  ? 
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The  Court :     He  said  in  the  note  department. 

Mr.  Diether:  That  is  right,  in  the  note  depart- 
ment. 

Q.  What  document  did  you  acknowledge  receipt 
of  the  freight  bill? 

A.     It  was  that  letter  of  the  31st.  [1198] 

Q.     This  one  ? 

A.  Well,  not  a  receipt.  It  is  with  further  refer- 
ence and  it  was  handed  back  but  it  wasn't  trans- 
mitted on  this  one. 

Q.  You  are  referring  to  the  paragraph  which 
reads,  ^'With  further  reference  to  our  letter  of 
July  29  enclosing  Matson  Navigation  Company's 
bill  of  lading  LA-29  covering  4,599,948  pounds  of 
barbed  wire.  We  hereby  request  that  from  the  above 
lot  you  segregate  2,000  tons  of  the  best  quality 
and  the  balance" 

The  Cornet:  We  have  all  read  the  letter  a  dozen 
times,  coimsel.  Let  us  proceed. 

The  Witness:  Maybe  I  shouldn't  have  said  ac- 
knowledged receipt  of.  It  was  turned  over  with  in- 
structions to  get  the  endorsement,  which  were  verbal. 
So  inasmuch  as  the  bank  had  placed  Mattoon  in 
the  position  of  being  responsible  for  the  return  of 
the  original  shipping  documents,  we  were  also  re^ 
sponsible  for  that  freight  bill  and  obtaining  the 
endorsement.  As  to  who  took  it,  Mr.  Londono  or 
myself,  I  don't  remember. 

Q.  (By  Mr.  Diether) :  With  reference  to  this 
first  paragraph,  it  refers  to  *'our  letter,"  the  bank's 
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letter,  of  July  29th.  Did  you  have  a  letter  from  the 

bank  of  July  29th  at  that  time? 

A.     Not  at  that  time,  no.  [1199] 

Q.    You  did  not?  A.    No. 

Q.     Yet  you  acknowledged  receipt  of  this  letter. 

The  letter  instructs  you  to  pick  out  the  best 
2,000  tons  of  the  2300-ton  shipment.  Is  that  the 
first  instructions  you  had  received  to  segregate  the 
best  2,000  tons  of  the  2300-ton  shipment? 

A.    Yes. 

Q.  Did  you  give  any  new  or  different  instruc- 
tions to  Matson  Navigation  Company  or  to  M.  &  M. 
Transfer  after  you  received  those  instructions  from 
the  bank  ? 

A.  Well,  the  trip  to  the  Harbor  took  care  of 
that.  That  was  when  it  was  discovered  that  it 
wasn't  what  it  was  supposed  to  be. 

Q.  Did  you  ever  give  any  instructions  to  Matson 
or  to  Transmarine  or  M.  &  M.  Transfer  with  re- 
spect to  picking  out  the  best  2,000  tons  of  the  2300 
ton  shipment  ?  A.    No. 

The  Court:  Did  you  ever  make  a  request  to 
Matson  to  be  permitted  to  pick  out  the  best  2,000 
tons  of  any  2300  ton  shipment,  or  make  a  request 
to  select  the  wire  of  any  kind? 

The  Witness:     It  wasn't  necessary. 

The  Court:     Did  you? 

The  Witness:     No. 
i    Q.     (By  Mr.  Diether)  :    Did  you  at  any  time  re- 
ceive any  [1200]  instructions  from  Mr.   Londono 
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to  reject  any  of  the  wire  for  excessive  weathering? 

A.    No. 

Q.  Have  you  given  us  now  all  the  conversation 
that  you  had  at  the  bank  on  July  31  when  Mr. 
Londono  and  yourself  were  there? 

A.    All  that  I  can  remember. 

Q.  Did  you  talk  to  any  other  officers  of  the 
bank  on  July  31  by  telephone  after  you  had  gone 
down  to  Dulien  ?  A.    No. 

Q.  Or  after  you  had  returned  from  the  Harbor 
that  day?  A.    No. 

Q.    What  time  did  you  arrive  at  Dulien 's  office? 

The  Court:    When? 

Mr.  Diether:    On  July  31st. 

The  Witness:  Oh,  approximately  1:30,  2:00 
o'clock. 

Q.     (By  Mr.  Diether):    Who  did  you  see  first? 

A.    Mr.  Grinstein. 

Q.    What  conversation  took  place? 

A.  Well,  the  conversation  that  took  place  was 
initially  the  endorsement  on  the  back  of  the  freight 
bill. 

Q.    What  did  you  say  and  what  did  he  say  ? 

A.     I  don't  remember.  [1201] 

Q.  Did  you  say  this  was  a  freight  bill,  we  want 
it  endorsed? 

A.    I  wasn't  the  first  one  to  talk. 

Q.    Who  talked  first? 

A.  There  were  three  of  us  and  I  don't  remem- 
ber who  talked  first.  There  was  the  usual  saluta- 
tions and  we  stated  our  business,  and  I  don't  recall] 
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which  one  of  the  three  of  us,  Mr.   Rendon,  Mr. 

Londono,  or  myself  brought  up  the  matter. 

Q.    You  have  no  recollection  of  what  was  said? 

A.  It  w^as  merely — whoever  made  the  statement 
— was  to  have  the  endorsement  put  on  the  back  of 
the  freight  bill,  and  that  was  immediately  com- 
plied with,  and  we  had  the  wording  so  set  up  in 
our  minds  at  that  time  so  that  it  met  with  the 
approval  of  all. 

Q.  Did  you  tell  Mr.  Grinstein  that  you  were 
handing  him  the  freight  bill  and  you  wanted  an 
endorsement  on  it  ? 

A.  I  don't  remember  the  words  we  used  on  that 
document. 

Q.    Did  you  tell  that  to  Mr.  Stanley? 

A.    Tell  what,  that  it  was  a  bill  of  lading? 

Q.  That  it  was  a  freight  bill  you  wanted  en- 
dorsed ? 

A.  No,  I  don't  remember  the  words  we  used 
on  it. 

Q.  Did  you  look  at  the  endorsement  after  it  was 
put  on  the  back?  [1202]  A.    Yes. 

Q.     Did  you  observe  that  it  said  bill  of  lading  ? 

A.    I  didn't  notice. 

Q.    You  didn't  read  it? 

A.  I  noticed  in  substance  it  had  the  necessary 
wording  that  we  needed  or  that  the  bank  had  in- 
structed us  to  get.  It  was  signed  by  Mr.  Stanley, 
[  saw  Mr.  Stanley  sign  it,  and  that  was  it. 

Q.  Did  you  tell  anybody  that  it  wasn't  a  bill 
)f  lading  when  you  were  there?  A.     No. 
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Q.  Who  took  it  after  it  was  signed  by  Mr.  Stan- 
ley? 

A.  I  picked  it  up  from  him.  I  don't  know 
whether  I  carried  it  back  to  Los  Angeles  or  whether 
Mr.  Londono  did. 

Q.  Then  what  happened  to  it  after  you  got  back 
to  Los  Angeles  % 

A.     Then  it  reposed  in  Mattoon's  file. 

Q.    How  long  did  it  remain  there? 

A.    Perhaps  two  or  three  weeks. 

Q.    Do  you  know  when  it  was  removed? 

A.  I  don't  know  the  day,  but  I  remember  that 
Mr.  Londono  had  it. 

Q.    Did  you  take  it  out  and  give  it  to  him? 

A.  I  don't  remember  whether  I  took  it  out  or 
whether  he  did.  [1203] 

Q.  Did  you  have  any  discussion  about  it  at  any 
time? 

A.  The  discussion  that  I  recall,  he  came  to  me 
one  day,  morning  or  afternoon  I  don't  remember,: 
and  showed  me  the  document  and  he  said,  ^'Is  this 
a  bill  of  lading,"  and  I  said,  '^No." 

Q.    What  did  you  say?  A.    I  said,  ''No. 

Q.    What  did  he  say? 

A.  He  apparently  had  been  discussing  the  mat- 
ter with  Mr.  Bunn  because  he  departed  with  th( 
document  then. 

Q.  That  is  the  last  that  it  was  ever  in  Mattooi 
and  Company's  file?  A.     That  is  right. 

Q.  You  haven't  seen  it  since  that  time  until 
you  came  here  in  Court? 
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A.  I  believe  I  saw  it  in  Mr.  Bunn's  office  once 
or  twice. 

Q.  You  went  on  down  to  the  harbor  then  im- 
mediately after  you  left  Dulien's  office,  didn't  youl 

A.    Yes. 

Q.  And  how  much  wire  had  been  removed  from 
the  boat  at  that  time  ? 

A.     From  the  ship? 

Q.     From  the  ship.  [1204] 

A.    I  can't  tell  you. 

Q.  Did  you  have  the  freight  bill  and  the  turn- 
over letter  with  you  when  you  went  to  the  dock 
on  Pier  A  on  July  31st? 

Mr.  Bunn:  What  does  counsel  refer  to  by  the 
^  *  turnover  letter  "  ? 

Mr.  Diether:  The  letter  from  Dulien  to  Mat- 
toon  and  Company  dated  July  29. 

Mr.  Bunn:     The  letter  from  who? 

Mr.  Diether:  Dulien  to  Mattoon  and  Company 
dated  July  29. 

The  Court:  Did  you  have  that  letter  with  you 
on  July  31st? 

The  Witness :    No. 

Q.     (By  Mr.  Diether)  :    You  didn't  have  it  ? 

A.    No. 

Q.    You  didn't  have  that  letter  with  you  at  all? 

A.    No. 

Q.  Did  you  exhibit  the  freight  bill  to  anyone 
on  the  dock? 

A.    I  don't  remember  that  I  did. 

The  Court:     Did  you  have  a  conversation  at  the 
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dock  on  that  day  with  Mr.  Londono  concerning  the 

wire,  the  quality  of  it?  [1205] 

The  Witness:     The  afternoon  of  the  31st,  yes. 

The  Court:    What  did  he  say  to  you? 

The  Witness:  Well,  more  and  more  was  being 
discharged  and  obviously  the  quality  wasn't  good. 

The  Court:  No,  what  did  he  say  to  you?  Just 
what  did  he  say  to  you? 

The  Witness:  In  substance,  he  didn't  like  the 
looks  of  the  percentage  of  the  bad  wire. 

The  Court:  Did  he  say  anything  to  you  about 
shipping  the  wire? 

The  Witness:    Well,  no. 

The  Court:     He  did  not  order  you  not  to  ship  it? 

The  Witness:  No,  not  until  we  got  to  Moore- 
McCormack  which  was  in  another  part  of  the  har- 
bor. 

The  Court:    What  did  he  say  then? 

The  Witness:    Don't  ship  any. 

The  Court:    Don't  ship  any  wire? 

The  Witness :    That  is  right. 

The  Court :    What  else  ? 

The  Witness:    Well,  we  arranged  to  send 

The  Court:  Did  he  say  anything  as  to  why 
not  to? 

The  Witness :     The  quality  was  bad. 

The  Court:     Is  that  what  he  said? 

The  Witness:  Yes,  he  said  the  quality  isn't  good 
and  he  wouldn't  ship  it  to  his  customers  in  Colom- 
bia in  that  [1206]  condition. 
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The  Court :    By  the  way,  do  you  speak  Spanish  ? 

The  Witness:    No. 

The  Court :    He  spoke  to  you  in  English  ? 

The  Witness:    Yes. 

The  Court :    And  you  to  him  in  English  ? 

The  Witness:    Right. 

The  Court:    And  you  understood  him? 

The  Witness:  Some  Spanish,  yes,  and  all  Eng- 
lish. 

Q.  (By  Mr.  Diether) :  When  you  went  to  Pier 
A  on  July  31,  was  that  the  first  time  you  had  seen 
the  wire  that  was  being  discharged  from  the  White 
Squall?  A.    No. 

Q.    Did  you  see  it  prior  to  that  time? 

A.  I  don't  remember.  It  was  whenever  they 
first  opened  up  the  ship,  and  I  don't  remember 
the  day. 

Q.  How  many  days  prior  to  the  31st  had  you 
seen  the  wire? 

A.  If  I  knew  the  day  they  started  discharging 
the  ship,  I  could  tell  you. 

Q.  Suppose  it  was  on  Sunday,  what  day  after 
that? 

The  Court :     Suppose  it  was  on  Sunday  ? 

Mr.  Diether:     July  28th. 

The  Witness :  It  could  have  been  because  I  was 
there  at  [1207]  the  outset  of  the  discharging  when 
they  first  opened  it  up. 

The  Court:    Where  was  the  wire?  In  the  hold? 

The  Witness:    In  the  holds,  yes. 

The  Court:    Do  you  know  how  many  tons  of 
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wire  approximately  were  on  the  ship  altogether? 

The  Witness :     Approximately  4,000  to  4500. 

The  Court:  Were  there  any  other  cargo  in  the 
holds? 

The  Witness :     I  don't  know. 

The  Court:     Did  you  see  any? 

The  Witness :     No. 

The  Court:    How  big  was  the  ship? 

The  Witness :  Well,  that  is  a  10,000-ton  capacity. 
I  believe  that  that  is  all  it  had  aboard,  was  barbed 
wire. 

Q.  (By  Mr.  Diether) :  Did  you  make  any  in- 
quiry at  that  time  when  you  first  saw  the  wire  as 
to  which  was  Mr.  Londono's  wire? 

A.    Yes,  I  did. 

Q.    Were  you  able  to  find  out?  A.    No. 

Q.    Why? 

A.  There  was  no  separation  of  stowage  in  the 
ship. 

Q.    What  do  you  mean  no  separation  of  stowage  ? 

A.  Well,  the  reason  I  went  at  the  outset  of  the 
discharging  was  to  find  out  when  the  portion  for 
Mr.  Londono  was  to  come  out,  and  the  dock  office, 
one  of  the  gentlemen  in  [1208]  there,  said  that  the  i 
stowage  plan  didn't  indicate  anything  and  it  was 
questionable  when  we  were  going  to  be  able  to 
start  on  the  portion  that  was  supposed  to  be  for 
Mr.  Londono. 

The  Court:  Did  you  see  the  wire  in  the  hold  of 
the  ship? 

The  Witness:    Yes. 
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The  Court:    Were  there  any  marks  on  it? 

The  Witness:    No  marks. 

The  Court :    Identifying  any  segregation. 

The  Witness :    None. 

The  Court :    It  was  just  wire  ? 

The  Witness:    Yes. 

The  Court:     Like  a  bin  of  wheat? 

The  Witness:    Yes. 

Q.     (By  Mr.  Diether)  :    Was  anybody  with  you? 

A.  I  don't  recall  who  was  with  me  on  that  trip. 
It  was  necessary  in  order  to  get  the  stuff  picked 
off  the  dock  and  over  to  the  other  ships  so  I  had 
to  go  on  my  own  time. 

Q.  Had  you  been  to  the  dock  to  see  the  wire 
at  any  time  between  this  first  time  you  just  de- 
scribed and  when  you  were  there  with  Mr.  Londono 
on  July  31st?  A.    No. 

Q.  Did  you  make  any  effort  on  July  31st,  when 
you  were  there  with  Mr.  Londono  on  Pier  A,  to 
identify  Mr.  [1209]  Londono 's  wire? 

A.  Well,  it  was  accepted  at  the  time  that  the 
separations  chalked  out  on  the  dock,  Gonzalez  & 
Blanco,  and  Dulien  Steel,  were  to  be  followed  and 
so  there  was  no  reason  for  us  to  ask  for  any 
separation. 

Q.  Did  you  talk  to  anybody  from  Matson  at 
:hat  time  about  the  designation  of  Mr.  Londono 's 
mre  ? 

A.  Well,  as  I  say,  it  wasn't  necessary.  The  sep- 
arations were  cut  out  on  the  dock  and  it  was  as- 
sumed that  that  is  the  way  it  was  going  to  be. 
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The  Court :    Did  you  talk  to  anybody  ? 

The  Witness:    No,  I  didn't. 

Q.  (By  Mr.  Diether)  :  You  went  over  to  the 
Moore-McCormack  dock  after  you  left  Pier  A  ? 

A.    Yes,  sir. 

Q.    That  is  some  distance  away,  isn't  it? 

A.  That  is  on  Terminal  Island,  about  five,  six 
miles. 

Q.  Was  the  wire  which  you  saw  inside  of  a  shed 
on  the  Moore-McCormack  dock? 

A.  The  unloaded  portion  was  inside  of  the  shed, 
and  that  that  was  on  the  trucks  was  outside  the 
shed. 

Q.    How  much  wire  was  inside? 

A.    I  don't  know.  [1210] 

Q.  Did  you  give  directions  that  all  the  wire,  both 
that  which  had  been  unloaded  and  that  which  was 
on  the  trucks,  to  be  returned  to  Pier  A? 

A.     No,  just  that  that  was  on  the  trucks. 

Q.  Do  you  know  whether  or  not  it  was  all  re-.^ 
turned?  A.     I  know  that  it  wasn't. 

Q.    How  much  was  returned? 

A.     The  portion  that  was  on  the  trucks. 

Q.     How  much  was  it? 

A.     I  recall  two  trucks,  two  trailers. 

Q.     How  many  rolls,  how  many  tons? 

A.     I  can't  tell  you. 

Q.     How  do  you  know  that  that  that  was  un- 
loaded was  not  returned  ? 

A.    Because  we  separated  part  of  that  for  th( 
first  shipment  on  the  Mormacreed.  .^ 
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Q.  Did  you  see  it  yourself  being  separated  at 
the  Moore-McCormack  docks?  A.     No. 

Q.  When  did  you  give  instructions  to  separate 
the  wire  that  had  been  returned? 

A.     Separate  the  wire  at  Moore-McCormack  ? 

Q.  That  you  saw  there,  that  you  said  was  sent 
back  to  Pier  A. 

A.     I  still  don't  understand.  [1211] 

Q.  As  I  understand  it,  Mr.  Londono  at  that  time 
told  you  not  to  ship  that  wire  and  you  said  you  sent 
the  wire  outside  the  dock  on  the  trucks  back  to 
Pier  A;  is  that  true?  A.     Yes. 

Q.  When  did  you  instruct  anybody  to  separate 
the  wire  that  you  sent  back  to  Pier  A? 

A.  You  mean  all  the  wire  then,  that  was  on  the 
trucks  and  everything  that  was  still  there? 

The  Court:  He  has  testified  that  he  later  in- 
structed somebody  to  separate  the  wire  that  was  left 
there,  that  it  was  not  returned. 

Mr.  Diether:     I  see. 

Q.    You  only  separated 

The  Court:  Is  that  not  what  you  are  talking 
about,  or  is  it  something  else? 

Mr.  Diether:     Both,  your  Honor. 

Q.  Did  you  give  instructions  to  separate  only  the 
Ivire  that  was  in  the  dock  and  had  been  unloaded? 

A.  I  gave  instructions  on  the  stuff  on  the  Moore- 
McCormack  dock  to  be  separated  when  it  was  de- 
cided we  were  going  to  ship,  and  the  good  portion 
|)f  that,  plus  the  poor  that  we  were  able  to  delivifer, 
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was  shipped.  Then  the  wire  at  Pier  A  we  separated 

it  as  we  delivered  it  to  other  ships. 

Q.  What  happened  to  the  wire  on  the  Moore- 
McCormack  dock  that  was  separated?  [1212] 

A.  The  good  portion  was  shipped  around  the 
middle  of  August  of  '46,  and  the  bad  portion  re- 
mained on  the  Moore-McCormack  docks  until 
shipped  out  early  in  '47. 

Q.  You  mean  all  the  wire  that  you  then  sepa- 
rated out  remained  right  on  Moore-McCormack 
docks  until  you  shipped  it  out  in  April  of  1947? 

A.     That  is  right. 

Q.     Was  any  additional  wire  added  to  that? 

A.     Bad  wire  ? 

Q.     Bad  wire.  A.    No. 

The  Court :  How  much  longer  do  you  think  you 
will  be  on  cross-examination  ? 

Mr.  Diether:  All  the  rest  of  the  afternoon,  your 
Honor. 

The  Court:    And  some  more? 

Mr.  Diether :     I  think  so,  your  Honor. 

The  Court:     Tomorrow? 

Mr.  Diether :    A  portion  of  tomorrow. 

The  Court :     Very  well. 

Q.  (By  Mr.  Diether):  I  show  you  Plaintiff's 
Exhibit  15,  which  is  a  photostatic  copy  of  a  letter, 
carbon  copy  of  a  letter  from  Mattoon  and  Company 
to  M.  &  M.  Transfer,  dated  July  31.  Do  you  remem- 
ber signing  that  letter  and  sending  it  to  M.  &  M. 
Transfer?  [1213] 

Mr.  Bunn:    Does  it  appear  to  be  signed,  actually 


vs.  J.  B.  Londono,  etc.  999 

(Testimony  of  James  E.  Sweeney.) 

signed,  or  does  it  appear  to  have  a  carbon  typing 

on  it? 

The  Witness:     I  am  sure  I  wrote  it. 

Q.  (By  Mr.  Diether)  :  And  it  was  sent  out  in 
the  regular  course  of  business"? 

A.     I  assume  so. 

The  Court:     What  date  is  that? 

Mr.  Diether:     July  31,  1946. 

Q.  This  last  paragraph  of  this  letter  reads,  ^^This 
wire  must  be  returned  to  the  dock  at  Long  Beach 
due  to  a  change  in  the  shipper's  plans.  Please  ac- 
complish this  return  immediately  and  take  no 
further  action  under  delivery  instructions  which 
we  issued  you  July  30." 
I  Does  that  refresh  your  recollection  that  you  or- 
dered M.  &  M.  Transfer  to  take  all  wire  from  the 
Moore-McCormack  docks  back  to  Pier  A? 

A.     To  take  all? 

Q.  Of  the  wire  that  was  on  Moore-McCormack 
docks  on  July  31st? 

A.  They  were  not  instructed  to  take  all  of  it. 
They  were  instructed  to  take  the  portion  that  was 
on  the  trucks  back,  the  reason  being,  if  there  was 
any  more  possibility  to  ship  it,  we  could  save  a  lot 
of  extra  expense  of  loading  it  onto  the  trucks  and 
taking  it  back  to  Long  Beach.  [1214] 

Q.  What  do  you  mean  by  this  paragraph,  '^This 
wire  must  be  returned  to  the  dock  at  Long  Beach 
due  to  change  in  the  shipper's  plans"? 

A.  That  was  the  confirming  of  verbal  instruc- 
tions. 
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Q.  The  first  paragraph  reads,  **We  enclose  here- 
with two  delivery  orders  covering  barbed  wire  which 
you  picked  up  for  our  account  yesterday  at  Pier  A, 
Long  Beach."  It  doesn't  say  anything  about  that 
which  was  only  unloaded. 

A.     That  was  confirmation  of  verbal  instructions. 

Q.  That  letter  was  sent  in  the  regular  course  of 
business?  A.    I  believe  so. 

Mr.  Diether:  May  this  be  received  as  defendant 
Bank's  next  exhibit  in  order? 

The  Court:     Is  it  not  in  evidence  already? 

Mr.  Diether:     No,  it  is  not. 

The  Court:  Plaintiff's  Exhibit  15  for  identifica- 
tion will  be  Bank's  Exhibit  C-V  in  evidence. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Defendant  Bank's  Ex- 
hibit C-V.)  [1215] 

*  *     * 

Q.  Did  you  at  any  time  see  the  wire  which  had 
been  delivered  to  the  Moore-McCormack  dock  on 
July  31  being  separated?  A.     No. 

Q.    How  do  you  know  it  was  separated? 

A.     I  ordered  it. 

Q.     Is  that  the  only  way  you  know? 

A.  There  are  invoices  in  there  for  separation 
which  I  could  probably  dig  out  to  support  it.  [1216] 

*  *     * 

The  Court:  Here  is  Exhibit  39?  Is  that  the 
document  you  refer  to? 

The  Witness:    Yes.   And  my  memory  is  also  on 
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that  Exhibit  38-1,  that  Mormacreed,  it  might  be  in 

there. 

Mr.  Diether :  I  am  speaking  now  about  the  sepa- 
ration that  took  place  for  the  Mormacreed. 

The  Court:     That  is  bills  that  he  paid? 

Mr.  Diether:     Right. 

The  Court:     Who  did  you  have  do  the  work? 

The  Witness:  I  don't  recall  as  to  that.  It  would 
appear  on  Mattoon's  invoice  there. 

Mr.  Bunn:     The  one  the  court  has?  [1217] 

The  Witness:     Yes. 

(The  exhibit  referred  to  was  passed  to  the 
witness.) 

The  Witness:  Here  is  your  drayage  and  segre- 
gation, $958.26.  That  covers  both  drayage  and 
segregation. 

The  Court:  You  are  reading  an  item  now  from 
what  document? 

The  Witness:  From  Mattoon  and  Company's  in- 
voice of  August  19. 

The  Court:     To  whom? 

The  Witness :     To  J.  B.  Londono. 

The  Court :     That  is  the  reparation  and  drayage  ? 

The  Witness :     Segregation,  as  it  is  termed. 

The  Court:     Segregation  and  drayage? 

The  Witness :    Yes. 

The  Court:  Did  you  have  an  invoice  from 
M.  &M.? 

The  Witness:  Yes,  that  would  have  been  from 
M.  &  M. 
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The  Court:    Do  you  have  that  invoice  in  the  file? 

The  Witness :     I  will  have  to  look. 

Mr.  Diether:  I  call  the  court's  attention  to  the 
summary,  which  is  Exhibit  39  prepared  by  the  wit- 
ness, and  it  says  Mormacreed,  sorting  labor,  $507.38. 
There  is  no  such  item  on  the  document  which  the 
witness 

The  Witness:  Excuse  me.  I  can  explain  that 
without  much  trouble.  Our  $507.38  is  the  segrega- 
tion portion  of  the  freight.  [1218] 

The  Court:  Have  you  your  segregation  bills  in 
there  ? 

The  Witness :  There  is  freight  bills  in  here  from 
M.  &  M.  Transfer  combining  the  drayage  and  the 
segregation,  and  it  is  itemized  and  the  tape  has  been 
run  on  it  so  it  can  be  proven. 

Q.     (By  Mr.  Diether) :     Can  you  find  it? 

A.     Right  in  here.   They  are  all  in  here. 

The  Court:     All  in  No.  39? 

The  Witness :  Yes,  they  are  all  in  39  under  these 
M.  &  M.  freight  bills,  and  if  it  is  split  up  you  will 
find  that  that  is  the  reason. 

The  Court :  In  other  words,  here  is  what  appears 
to  be  an  invoice,  Mattoon  and  Company,  8-1-46,  one 
truck,  tractor  and  semi-trailer  to  haul,  four  hours, 
one  swamper,  8  hours. 

The  next  one  is  three  swampers.  Is  that  what  you 
call  the  swamper,  the  one  who  segregates  it? 

The  Witness :    Well,  that  is  what  they  call  them. 

The  Court :  Here  is  another  item,  8-9-46,  six  men 
to  unload  truck  and  segregate,  7  hours  each. 
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The  Witness:    Yes. 

The  Court:  Another  one,  8-9-46,  six  swampers 
to  load  and  unload  truck  and  segregate. 

The  Witness:     Yes. 

The  Court:  And  five  men,  8-9-46,  to  unload  and 
segregate.  [1219]  Then  another  one,  8-9-46,  five  men. 

In  other  words,  the  segregation  bills  are  included 
in  this  39-11. 

The  Witness:  There  was  a  tape  this  morning 
attached  to  it  totaling  this  $507.38  and  the  balance 
is  drayage. 

The  Court :  In  other  words,  the  way  you  got  that 
figure  was  to  go  through  those  bills  and  analyze 
them  and  take  out  the  segregation  from  the  truck- 
ing? 

The  Witness :    Yes. 

Q.  (By  Mr.  Diether) :  Is  there  anything  on 
those  bills  to  show  whether  that  segregation  was  on 
Pier  A  or  the  Moore-McCormack  dock? 

A.  No.  In  most  instances,  it  is  to  haul  as  di- 
rected, segregate  as  directed. 

Q.  Those  instructions  were  given  verbally  to 
M.  &  M.  Transfer? 

A.  Let's  take  a  look  at  the  delivery  orders. 
j  (Examining  exhibit.)   Verbal. 

I     The  Court:    You  were  taking  a  look  at  what? 
You  said,  let's  take  a  look.   At  what? 

Mr.  Bunn:     Delivery  orders. 

The  Witness :  At  the  shipping  documents  for  the 
iMormacreed  so  I  could  see  if  we  did  issue  them 
i  verbal  or  in  writing. 
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The  Court:  In  other  words,  there  being  an  ab- 
sence of  [1220]  written  instructions,  you  conclude 
it  was  verbal? 

The  Witness:    Yes. 

Q.  (By  Mr.  Diether)  :  Do  you  know  on  what 
day  wire  was  taken  from  Pier  A  for  shipment  on 
the  Mormacreed? 

Mr.  Bunn:     First,  you  mean? 

Mr.  Diether:  The  respective  days  that  wire  was 
taken  from  Pier  A  for  shipment  on  the  Morma- 
creed. 

The  Witness:  It  would  have  been  late  the  30th 
or  early  the  31st. 

Q.  (By  Mr.  Diether)  :  And  continued  for  how 
long? 

A.  As  long  as  it  took  to  move  the  112  tons  which 
finally  moved. 

Q.     Do  you  know  when  that  was  completed? 

A.     No. 

Q.  Did  Mr.  Londono  overhear  your  instructions , 
to  M.  &  M.  Transfer  relative  to  the  removal  of  wire  i 
from  Pier  A?  ^ 

The  Court:     How  does  he  know?  " 

Mr.  Diether:  Was  Mr.  Londono  with  him  when 
he  gave  them? 

The  Witness:  I  don't  know  that  he  overheard 
me. 

Q.  (By  Mr.  Diether)  :  You  don't  know  whether 
he  did  or  not?  A.     No.  [1221] 

Q.  This  insurance  policy  referred  to.  Exhibit] 
39-F,  when  was  that  prepared? 
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A.  It  was  prepared  in  the  insurance  office  of  the 
issuing  insurance  company. 

Q.     Pursuant  to  telephone  instructions  from  you  ? 

A.     From  phone  instructions  from  our  office. 

Q.     When  were  those  given? 

A.     I  believe  August  1st. 

Q.     This  policy  is  dated  July  31st. 

A.  Yes,  we  had  open  policy  privileges  with  the 
insurance  company  wherein  they  would  back-date 
wherever  we  needed  it. 

Q.     You  think  this  policy  was  back-dated? 

A.     I  am  sure  it  was. 

Q.  Did  you  give  the  instructions  to  the  insur- 
ance company  personally? 

A.  I  don't  remember  that  I  did  or  whether  one 
of  the  people  in  the  office  did. 

Q.  Is  there  anything  on  that  policy  that  indi- 
cates that  the  Citizens  Bank  was  a  co-beneficiary? 

The  Court:  It  speaks  for  itself,  counsel.  Let  us 
get  on. 

Do  you  remember  talking  to  the  insurance  com- 
pany about  it  at  all  ? 

The  Witness:  No.  I  do  later  because  they  in- 
voiced it.  [1222] 

The  Court :     It  invoiced  it  to  whom  ? 

The  Witness :     To  Mattoon. 

The  Court :    And  what  did  you  do  about  that  ? 
j    The  Witness :     Set  about  to  invoice  Londono  for 
'::he  premium  cost,  and  it  was  incorrect,  so  I  phoned 
:hem. 

The  Court :    You  phoned  the  insurance  company  ? 
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The  Witness:    Yes. 

The  Court:  Did  they  re-invoice  it,  or  do  you 
know*? 

The  Witness:    Yes,  they  re-invoiced  it. 

The  Court:     To  whom? 

The  Witness:     To  Mattoon. 

The  Court:     For  the  account  of 

The  Witness:    Londono. 

The  Court:    Londono? 

The  Witness :    Yes. 

The  Court :     Or  for  the  account  of  the  bank  ? 

The  Witness:     It  is  for  the  account  of  Londono. 

Q.  (By  Mr.  Diether)  :  When  did  Mr.  Londono 
again  give  you  instructions  to  ship  the  wire  to  South 
America  after  he  told  you  not  to  ship  it  on  July 
31st?  A.     On  August  1st  or  2nd. 

Q.  He  told  you  to  go  ahead  and  ship — what  did 
he  tell  you  at  that  time? 

A.     Well,  he  reconsidered  and  had  obtained  from 
us  the  [1223]   approximate  segregation  costs  and  I 
decided  to  segregate  all  the  goods  he  possibly  could  I 
and  proceed  with  the  shipment. 

The  Court:    Of  all  of  it? 

The  Witness:  I  don't  know  what  his  intentions 
were  at  the  time. 

Q.     (By  Mr.  Diether)  :    What  did  he  tell  you? 

A.  Take  the  best  we  could  find,  as  much  of  it  as 
possible. 

Q.  And  ship,  continue  to  ship  pursuant  to  thei 
bank's  instructions?  A.     Yes. 

Q.     Of  July  31st?  A.    Yes. 
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Q.  And  you  ordered  the  segregation  of  the  wire 
that  remained  on  Pier  A,  is  that  right  ? 

A.  As  it  was  picked  up  and  delivered  it  was 
segregated.   That  was  the  orders. 

Q.  And  was  M.  &  M.  Transfer  doing  that  you 
for  you'? 

A.  They  did  on  the  Moore-McCormack  ships  and 
Marine  Terminals  I  believe  on  the  Grace  Line  ships. 

Q.  Was  any  inventory  made  of  the  wire  which 
was  set  aside  or  segregated  out  as  too  bad  to  ship? 

A.     No.  [1224] 

Q.  Where  was  it  placed  on  the  dock  with  respect 
to  the  other  wire  ? 

A.  Well,  the  procedure  was  to  keep  moving  it 
by  a  process  of  elimination,  just  move  over  the 
bad  stuff  and  take  out  the  good,  and  then  when  you 
got  as  much  of  one  grade  you  just  kept  moving  it 
until  it  w^as  real  bad. 

Q.  Was  there  any  segregation  of  the  very  rusty 
wire  out  from  the  other  then? 

A.     It  was  impossible. 

Q.     Why  was  it  impossible  ? 

A.  From  the  labor  angle.  There  wasn't  room  to 
spread  it.  It  was  hard  to  get  labor  to  work  the  stuff. 
It  was  very  difficult  to  work. 

Q.  By  segregation  then  you  mean  just  a  process 
of  continuing  to  select  the  best  ware  ? 

A.     Selecting  the  best  available. 

The  Court:  In  the  matter  of  the  labor,  did  it 
require  hand-handling  of  the  rolls  ? 

The  Witness:    Hand  labor  on  all  of  it. 
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The  Court :     How  did  they  pick  them  up  ? 

The  Witness:  With  gloves.  They  had  to  buy 
special  equipment  and  special  covering  for  their 
legs. 

Q.  (By  Mr.  Diether) :  Then  the  quantity  of 
wire  that  was  actually  segregated  out  as  being  too 
rusty  to  ship  was  never  actually  [1225]  inventoried 
or  weighed"?  A.     No. 

Q.  Did  you  accompany  Mr.  Londono  to  Mr. 
Grinstein's  office  on  August  5th?  A.     No. 

Q.  Were  you  at  the  dock  with  Mr.  Londono  and 
Mr.  Grinstein  on  August  5th? 

A.     I  don't  remember. 

Q.  When  did  you  go  to  the  dock  again  after 
July  31st?  A.     I  don't  remember  that. 

Q.  You  have  no  recollection  of  the  next  time  you 
went?  A.    No,  I  don't. 

Q.  After  August  5th,  did  Mr.  Londono  give  you 
any  new  instructions  with  respect  to  shipping  the 
wire  ?  A.    No. 

Q.     Or  with  regard  to  segregation  ?  A.     No. 

Q.  Would  the  same  thing  be  true  with  respect 
to  August  7th?  A.    Yes. 

Q.  Do  you  know  whether  or  not  Mr.  Londono 
ever  demanded  of  Dulien  that  he  return  the  pur- 
chase price  for  the  wire  ?  [1226]  A.     No. 

Mr.  Hubert  Morrow:  You  mean  the  witness 
doesn't  know? 

Q.     (By  Mr.  Diether) :    You  don't  know? 

A.     I  do  not  know. 
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Q.  Do  you  know  whether  or  not  Mr.  Londono 
ever  offered  to  return  all  the  wire  to  Dulien? 

A.     I  don't  know. 

The  Court :  Do  you  know  whether  or  not  he  ever 
demanded  the  money  back  from  the  bank? 

The  Witness:     I  don't  know  that. 

Q.  (By  Mr.  Diether) :  Did  you  ever  have  any 
discussion  with  Mr.  Londono  with  regard  to  the 
letter  that  he  received  from  Dulien  on  August  7th  ^ 

A.     I  don't  know  the  letter. 

Q.     That  is  Plaintiff's  Exhibit  25. 

I  show  you  Plaintiff's  Exhibit  25  and  ask  you  if 
you  have  ever  seen  that  document  before? 

A.    I  don't  recall  having  seen  it. 

Q.  And  you  had  no  discussion  with  Mr.  Londono 
about  it?  A.     No. 

The  Court :    That  is  dated  August  7th  ? 

Mr.  Diether :     That  is  dated  August  7th.  [1227] 

The  Court:  Were  you  with  Mr.  Londono  on  or 
about  August  5th  on  a  visit  by  him  to  Dulien  Steel 
and  a  conversation  with  Mr.  Grinstein? 

The  Witness:     I  don't  remember  that  I  was. 

The  Court:  Were  you  ever  present  at  a  conver- 
sation between  Mr.  Londono  and  Dulien  or  Grin- 
stein or  Stanley  concerning  the  condition  of  the 
wire  and  the  renegotiation  of  the  price  ? 

The  Witness:    Yes,  on  the  31st. 
:     Q.     (By  Mr.  Diether)  :    July  31st? 

A.     July  31st ;  yes. 

The  Court :  That  was  when  you  had  the  freight 
bill  down  there? 
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The  Witness :     That  is  right. 

The  Court :    What  happened  there  ? 

The  Witness:  There  Mr.  Rendon  more  or  less 
acted  as  spokesman  for  Mr.  Londono. 

The  Court:  Was  this  before  you  went  to  the 
harbor  ? 

The  Witness :     Before. 

The  Court:    Yes? 

The  Witness:  And  he  told  Mr.  Grinstein  that 
Mr.  Londono  was  a  little  bit  concerned  that  the  wire 
might  not  be  up  to  specifications,  and  Mr.  Grinstein 
said  that  there  wasn't  any  worry  on  that  score  be- 
cause Dulien  was  here  in  [1228]  business  to  stay, 
and  if  there  was  any  question  that  would  come  up 
they  would  discuss  it  and  arrange  any  settlement 
that  they  might  agree  to. 

Q.  (By  Mr.  Diether)  :  Was  that  all  the  conver- 
sation at  that  time  ? 

A.     That  was  the  substance  of  it. 

Q.     Who  was  present  at  that  time  ? 

A.  Mr.  Grinstein,  Mr.  Rendon,  Mr.  Londono, 
myself. 

Q.     Was  Mr.  Stanley  present  ?  A.     No. 

Q.     Was  Mr.  Dulien  present?  A.     No. 

Q.     Was  that  the  only  time  you  were  present  at 
any  conversation  between  Mr.   Londono   and  anyt 
representative  of  Dulien  relative  to  renegotiation 
of  the  price  of  the  wire  or  the  quality  of  the  wire? 

A.    Yes. 

Q.  Did  you  have  any  telephone  conversation^ 
with  Mr.  Powers  the  first  week  in  August  of  1946 
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relative  to  the  condition  of  the  wire  that  was  deliv- 
ered to  Mr.  Londono?  A.     None  that  I  recall. 

Q.  Did  this  segregation  of  wire  that  you  are 
speaking  about  continue  each  time  you  took  deliv- 
ery of  wire  for  shipment  on  a  vessel,  the  segregation 
just  continued  as  you  took  delivery  from  [1229] 
Pier  A?  A.    Yes. 

Q.  There  was  no  segregation  except  at  times 
w^hen  you  took  delivery  from  Pier  A ;  is  that  right  ? 

A.     That  is  right. 

The  Court:  In  other  words,  the  idea  was  to  go 
down  and  get  2,000  tons  of  the  best  wire  ? 

The  Witness :    You  could  possibly  get,  yes. 

Q.  (By  Mr.  Diether) :  When  did  you  receive 
instructions  from  Mr.  Londono  not  to  ship  any 
further  wire  to  South  America? 

The  Court :  Is  this  a  new  question,  or  is  this  the 
same  question  we  asked  this  witness  this  morning? 

Mr.  Diether:  No,  this  pertains  not  to  the  wire 
that  was  on  the  Moore-McCormack  dock;  this  per- 
tains to  after  he  had  shipped  the  wire. 

The  Court:  The  witness  has  testified  that  on 
July  31st  Mr.  Londono  told  him  not  to  ship  any 
wire.   Now,  is  this  subsequent  to  that? 

Mr.  Hubert  Morrow :  He  said  a  day  or  two  later 
he  changed  his  instructions. 

Mr.  Diether :  Yes,  but  I  am  not  asking  him  after 
he  told  him  to  go  ahead  again,  but  when  did  he 
subsequently  thereafter  tell  him  not  to  ship  any 
more? 
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The  Witness:  I  don't  remember  the  date,  but  it 
was  possibly  September  7th  to  15th.  [1230] 

Q.     (By  Mr.  Diether)  :     Somewhere  in  there? 

A.    Yes. 

Q.    What  did  he  tell  you  at  that  time? 

A.  I  don't  remember  how  he  issued  the  instruc- 
tions. It  was  verbal,  I  am  sure. 

Q.     No  written  instructions?  A.    No. 

Q.  This  wire  was  segregated  out  on  the  Moore- 
McCormack  dock.  Was  it  allowed  to  remain  there 
until  April  without  any  further  action  on  your  part  ? 

The  Court:  You  mean  the  wire  that  did  remain 
until  April? 

Mr.  Diether:    Yes. 

The  Court:  Without  further  action.  What  do 
you  mean? 

Q.  (By  Mr.  Diether) :  Any  further  action  or 
disposition  of  it  on  your  part? 

A.  It  was  there.  The  steamship  company  wanted 
us  to  move  it,  but  we  couldn't  give  any  disposition 
on  it. 

The  Court:  What  are  you  getting  at,  whether  or 
not  it  was  put  under  canvas  or  under  cover  ? 

Mr.  Diether :  Yes,  why  was  it  allowed  to  remain 
on  Moore-McCormack's  dock  from  August,  '46,  un- 
til April,  '47? 

The  Witness:  Because  of  the  controversy  that 
arose.  [1231]  It  was  too  bad  to  ship,  at  least  at  the 
outset,  and  Mr.  Londono  couldn't  give  us  any  in- 
structions for  shipping,  so  it  remained  on  the  dock. 

Q.     (By  Mr.  Diether)  :     It  remained  there  just 
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because  Mr.  Londono  didn't  tell  you  anything  to  do 

with  it? 

Mr.  Bunn:  Because  it  was  too  bad  to  ship,  he 
said. 

The  Witness :  Yes,  he  was  unable  to  give  us  any 
instructions.    He  didn't  want  to  ship  it  there. 

Q.  (By  Mr.  Diether)  :  Didn't  you  subsequently 
notify  the  shipping  company  that  you  were  going 
to  abandon  it?  A.     Yes,  we  did. 

Q.     Why  did  you  do  that? 

A.  My  recollection  is  that  the  matter  was 
brought  to  Mr.  Londono 's  attention  and  to  the 
bank's  attention  and  to  Mr.  Bunn's  attention  and 
no  one  could  reach  any  agreement,  so  the  steamship 
people— that  dock  space  is  valuable  to  them— they 
wanted  a  decision  as  to  what  was  going  to  be  done 
with  that  wire,  and  we  had  no  alternative  but  to 
arbitrarily  in  the  absence  of  instructions  tell  them 
we  were  going  to  abandon  it. 

Q.     Did  Mr.  Londono  tell  you  to  abandon  it  ? 

A.     No. 

Q.     You  did  that  of  your  own  volition?  [1232] 

A.     He  may  have  agreed.   I  don't  remember. 

The  Court:     He  thereafter  withdrew  ih^  instruc- 
tions? 

The  Witness :     That  is  right. 

The  Court :     Made  as  to  the  shipment  ? 

The  Witness:    Yes.    And  I  believe  it  was  done 
with  the  knowledge  of  all  concerned. 
I    Q.     (By  Mr.  Diether) :    I  show  you  Defendant 
Bank's  Exhibit  C-Q  for  identification.    Have  you 
iseen  that  letter  before  ?  A.    Yes. 
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Q.  You  received  that  in  due  course  on  or  about 
the  date  it  is  dated?  A.    Yes. 

Q.  And  did  you  call  that  letter  to  Mr.  Londono's 
attention  ? 

Mr.  Bunn:    What  is  the  date  of  that? 

The  Witness:     January  29,  1947. 

Q.  (By  Mr.  Diether)  :  Did  you  call  that  to  Mr. 
Londono's  attention? 

A.    I  was  not  in  Mattoon's  office  in  Los  Angeles 

at  that  time. 

Q.     You  mean  you  had  left  prior  to  January, 

1947? 

A.    I  was  in  San  Francisco  with  Mattoon  and 

Company. 

Q.  When  did  you  leave  the  Los  Angeles  office 
of  [1233]  Mattoon  and  Company? 

A.     Early  in  December,  '46. 

Q.  And  you  didn't  subsequently  have  any  con- 
nection with  the  Los  Angeles  office  of  Mattoon  and 
Company  ? 

A.  Yes.  I  knew  what  was  going  on  on  it,  be- 
cause I  personally  had  conducted  the  whole  trans- 
action. 

Q.  Then  you  personally  knew  that  that  letter 
was  received  on  or  about  the  date  it  bears  ? 

A.    Yes,  I  do. 

Mr.  Diether:  We  will  ask  that  it  be  offered  as 
Defendant  Bank's  Exhibit  next  in  order. 

The  Clerk :     It  is  already  marked. 

The  Court:    What  is  it? 

The  Clerk :    C-Q,  your  Honor. 
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The  Court:    Any  objection?    (No  response.) 
Admitted. 

(The  document  referred  to  was  received  in 

evidence  and  marked  as  Defendant's  Exhibit 

C-Q.)  [1234] 

*     *     * 

May  3,  1950. 

Mr.  Diether:  If  the  court  please,  I  would  like 
to  introduce  in  evidence  at  this  time  several  docu- 
ments that  were  identified  by  this  witness  yesterday. 

The  first  one  is  Plaintiff's  Exhibit  40-4-B.  That 
is  the  unsigned  bill  of  lading  of  Moore-McCormack 
Lines  covering  2828  rolls  of  barbed  wire.  I  will 
ask  that  that  be  marked  as  defendant  bank's  exhibit 
next  in  order. 

I   Mr.  John  Morrow:    May  I  examine  that  first, 
Mr.  Diether'? 

The  Court :    That  is  the  unexecuted  document  ? 

Mr.  Diether :     That  is  right. 

(Exhibiting  document  to  counsel.) 

Mr.  Diether:  Counsel  calls  my  attention  to  the 
fact  that  there  are  three  copies  of  this  bill  of  lading. 

Mr.  Bunn:    And  they  are  different. 

Mr.  Diether:  Attached  to  this  group  of  papers, 
which  is  marked  Plaintiff's  Exhibit  40-4.  I  am  not 
particularly  interested  in  which  one  has  been 
marked.  Perhaps  all  three  of  them  ought  to  be 
marked  so  there  will  be  no  question  about  it. 
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Mr.  Bunn:  Which  one  are  you  asking  the  court 
to  receive  [1240]  in  evidence  *? 

Mr.  Diether:  Let's  have  all  three  marked  as 
Defendants'  exhibit  next  in  order  so  that  there 
will  be  no  question  about  them  if  there  is  any 
difference  between  them. 

Mr.  Bunn:  I  object  to  the  introduction,  first, 
on  the  ground  that  they  are  immaterial,  not  having 
been  executed  and  acted  upon;  second,  on  the 
ground  that  there  is  not  sufficient  foundation  laid 
for  any  of  them,  and  particularly  no  sufficient 
foundation  laid  for  40-4-C  in  that  there  are  mark- 
ings on  there  as  to  which  no  testimony  has  been 
given. 

The  same  is  true  of  40-4-D. 

Mr.  Diether:  I  am  not  offering  the  markings 
written  on  there,  only  the  typewritten  portion. 

Mr.  Birnn:  My  first  two  stated  objections  I 
ask  the  court  to  consider. 

The  Court :    Let  me  see  them  . 

(The  documents  referred  to  were  passed  to 
the  court.) 

Mr.  Diether:  This  witness,  you  will  recall,  your 
Honor,  testified  that  it  was  first  contemplated  that 
that  quantity  of  wire  would  be  shipped  on  the 
Mormacreed  and  those  bills  of  lading  were  then 
made  out,  and  it  corresponds  with  the  delivery  order 
which  was  sent  to  Matson.  Subsequently  that  ship- 
ment was  increased  from  2825  rolls  to  4017  rolls. 
But  that  was  the   original   contemplation   of   the 
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parties  as  evidenced  by  the  delivery  order  which 
was  sent  by  Mattoon  &  [1241]  Company  to  Matson 
and  which  is  Defendants'  Exhibit  C-U. 

The  Court :     They  do  not  appear  to  be  copies. 

Mr.  Diether:  I  will  only  offer  the  first  one 
then.  May  the  top  one  only  be  offered?  That  will 
be  sufficient  for  my  purpose. 

The  Court:  40-4-B  will  be  admitted  in  evidence 
as  Defendants'  Exhibit  C-W. 

(The  docimaent  referred  to  was  received  in 
evidence  and  marked  Defendants'  Exhibit 
C-W.) 

Mr.  Diether:  The  clerk's  list  of  exhibits  which 
he  handed  to  counsel  yesterday  shows  that  defend- 
ant bank's  Exhibit  C-D  was  admitted  in  evidence, 
and  at  this  time  I  wish  to  offer  in  evidence  De- 
fendants' Exhibit  C-Dl,  which  this  witness  identified 
yesterday  as  bearing  his  signature. 

The  Court:     Admitted. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Defendants'  Exhibit 
C-Dl.) 

Mr.  Diether:     Mr.  John  Morrow  has  handed  to 

me  a  carbon  copy  of  a  delivery  order  from  Mattoon 
'  &  Company  to  Matson  dated  August  22,  1946.   That 

is  the  document  which  is  referred  to  on  our  list 

of  exhibits  as  Item  No.  26. 
I     Mr.    Morrow    informs    me    that    they   were    not 

able  to  find  the  instructions  to  Koppel  Bros,  which 

is  referred  to  in  that  document. 
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The  Court:  That  is  marked  C-Ml  and  [1242] 
C-M2. 

Mr.  Diether :     That  is  right. 

Mr.  Bunn:  May  I  ask,  was  Mr.  Sweeney  inter- 
rogated yesterday  about  this  ? 

Mr.  Diether :     No,  he  has  not  been. 

Mr.  Bunn:  You  are  asking  for  it  to  be  marked 
for  identification? 

The  Court:  It  is  already  marked  for  identifica- 
tion. 

Mr.  Diether :     The  carbons  have  been  marked. 

The  Court :     That  will  be  C-M3  then. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  C-M3  for  identification.) 

Cross-Examination 
(Continued) 
By  Mr.  Diether: 

Q.  I  show  you  Defendants'  Exhibit  C-M3  and 
ask  you  if  you  have  seen  that  document  before? 

A.    Yes. 

Q.     Does  it  bear  your  signature?  A.    Yes. 

Q.  Was  that  prepared  in  the  regular  course  of 
business  ?  A.    Yes. 

Q.  And  w^as  it  sent  to  Matson  on  or  about  the 
date  it  is  dated?  A.    Yes. 

Mr.  Bunn :    To  whom  ? 

Mr.  Diether:     To  Matson.  [1243] 

Q.  I  show  you  Defendants'  Exhibit  C-Ml,  which 
is  a  carbon  copy  of  a  letter  apparently  from  Mat- 
toon  &  Company  to  Koppel  Bros.,  dated 
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The  Court:  C-Ml  should  be  the  carbon  of  the 
document  you  just  identified.  C-M2  is  indicated 
by  my  notes  to  be  the  carbon  copy  of  instructions 
from  Mattoon  to  Koppel  Bros. 

Mr.  Diether:     They  haven't  been  so  marked  by 
the  clerk,  your  Honor.  They  are  just  the  reverse. 
The  Court:     Very  well.    I  can  change  my  notes. 
Q.     (By  Mr.  Diether)  :     Referring  again  to  De- 
fendant Bank's  Exhibit  C-Ml,  which  is  the  pur- 
ported instructions  to  Koppel  Bros.,  dated  August 
22,  1946,  that  document  was  taken  from  Mattoon  & 
Company's  file.    Was  that  the  instructions  which 
are  referred  to  in  Defendant  Bank's  Exhibit  C-M3? 
A.     (Examining  document.) 
The  Court :     Is  that  a  copy  of  them*? 
Mr.  Diether:     That  is  right. 
The  Witness :    Yes,  that  confirms  it. 
Q.     (By  Mr.  Diether)  :     This  carbon  is  a  little 
hard  to  read,  due  to  the  fact  that  it  is  a  little  jumpy. 
I  wonder  if  you  would  read  those  instructions  into 
the  record. 

A.  It  is  addressed  to  Koppel  Bros.,  dated  Au- 
gust 22,  1946.  [1244] 

''Segregate  barbed  wire  for  loading  to  rail  cars 
as  indicated  below  for  movement  to  Berth  53  Outer 
Harbor. 

''500  tons  barbed  wire  ex  SS  White  Squall,  bill 
of  lading  LA-29,  to  be  segregated  as  follows : 

"250  tons  galvanized,  250  tons  black,  tons  are 
short  tons,  badly  rusted  rolls  to  be  set  aside.   Keep 
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a  tally  of  various  weight  rolls  of  both  types  so 
that  weights  will  be  correct.  Load  only  very  best 
wire,  loading  least  amount  of  rusted  possible.  Tally 
if  any  rusted  or  damaged  rolls  loaded  to  the  cars 
must  be  kept  and  signed  for  with  exceptions  noted. 
*' Please  see  that  above  instructions  are  closely 
adhered  to." 

And  it  shows  a  copy  of  that  to  the  Matson  Line. 
Mr.  Diether:    We  will  ofEer  all  of  those  in  evi- 
dence, being  C-Ml,  C-M2  and  C-M3  as  defendant 
bank's  exhibit  next  in  order. 

The  Court :  They  will  not  be  the  next  in  order. 
They  are  in  evidence  as  C-Ml,  C-M2  and  C-M3. 

(The     documents    referred    to,     previously 

marked  Defendants'  Exhibits  C-Ml,  C-M2  and 

C-M3  were  received  in  evidence.) 

Q.     (By  Mr.  Diether):    Do  you  know  whether 

those   instructions   to   Koppel    [1245]    Bros,   were 

carried  out?  A.    No. 

Q.  Are  those  the  only  written  instructions  that 
were  ever  given  in  connection  with  the  segregation 
of  the  wire? 

The  Court:  To  Koppel  Bros.? 
Mr.  Diether :  To  Koppel  Bros. 
The  Witness:     I  have  to  say  that  Koppel  didn't 

do  the  job. 

Q.     (By  Mr.  Diether)  :    Who  did  do  the  job? 

A.     Marine  Terminals. 

Q.     Did  Koppel  Bros,  do  any  work  for  you? 
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A.  The  only  work  that  I  recall  was  the  super- 
vision of  segregation  made  by  M  &  M  Transfer. 

Q.  Were  these  instructions  that  you  have  given 
to  Koppel  Bros,  in  C-Ml  turned  over  to  Marine 
Terminals?  A.     I  don't  believe  so. 

Q.     Were  these  instructions  canceled? 

A.  Koppel  couldn't  handle  the  work  because  he 
couldn't  get  the  labor  and  that  automatically  can- 
celed it. 

Q.  What  instructions  did  you  give  to  Marine 
Terminals  in  connection  with  that  same  shipment? 

A.  Verbal.  My  recollection  is  that  they  were 
similar  to  the  written  instructions  there. 

The  Court :  Do  you  know  whether  or  not  Koppel 
handed  [1246]  their  instructions  to  Marine  Ter- 
minals ? 

The  Witness :    He  may  have. 

Mr.  Bunn:    You  mean  you  do  not  know? 

The  Witness:     I  don't  know. 

Q.  (By  Mr.  Diether) :  Were  they  verbal  or 
written  to  Marine  Terminals  ? 

A.     I  don't  know. 

Q.  I  show  you  Defendant  Bank's  Exhibit  C-S, 
which  purports  to  be  a  letter,  carbon  copy  of  L 
letter  from  Mattoon  &  Company  to  Moore-McCor- 
mack  Lines.  Was  that  letter  prepared  in  the  regular 
course  of  business?  A.    Yes. 

Q.  And  sent  to  Moore-McCormack  Lines  on  or 
about  the  date  it  is  dated?  A.     Yes. 

Mr.  Diether:  I  will  ask  that  that  be  marked  in 
evidence. 
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The  Court:    Admitted. 

(The  document  previously  marked  Defend- 
ants^ Exhibit  C-S  was  received  in  evidence.) 

Q.  (By  Mr.  Diether) :  I  show  you  Defendant 
Bank's  Exhibit  C-R,  which  purports  to  be  a  carbon 
copy  of  a  letter  from  Mattoon  &  Company  to  Indies 
Terminal,  dated  April  24,  1947.  Was  that  letter 
prepared  in  the  regular  course  of  business  and 
sent  to  Indies  Terminal  on  or  about  the  date  it  is 
dated?  [1247]  A.    Yes. 

Q.     That  is  the  original  of  it  ?  A.    Yes. 

Mr.  Diether:  I  will  ask  that  that  document  be 
marked  as  defendant  bank's  exhibit  next  in  order. 

The  Court :    Let  me  see  it. 

(The  document  referred  to  was  passed  to  the 
court.) 

The  Court:  C-S  is  dated  March  31  and  C-R  is 
dated  April  24,  is  that  correct? 

Mr.  Diether:     Yes. 

The  Court:  They  both  relate  to  the  same  610 
bales  of  wire  ? 

The  Witness :    Yes. 

The  Court:     Admitted. 

(The  document  previously  marked  Defend- 
ants' Exhibit  C-R  was  received  in  evidence.) 
*     *     ■» 

Q.    Did  you  employ  Best  &  Company  to  make  the 
report  which  is  attached  to  Plaintiff's  Exhibit  39? 
The  Court:     Best? 
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Mr.  Diether:     And  Company.  [1248] 
The  Witness :    You  mean  Toplis  &  Harding,  don't 

you? 

Q.     (By  Mr.  Diether):     The  document  I  refer 

to  has  been  marked  as  39-C  and  it  purports  to  be 

signed  by  Best  &  Company. 
A.    May  I  see  it,  please? 

(The  document  referred  to  was  passed  to  the 
witness.) 

The  Witness:     Yes. 

Q.     (By  Mr.  Diether)  :     Did  you  order  that  sur- 
vey that  is  reported  there  in  that  document? 
A.    Yes.  [1249] 

*     *     * 

Q.  (By  Mr.  Diether)  :  Mr.  Sweeney,  were  in- 
structions given  to  Best  &  Company  by  you  in 
connection  with  any  survey  of  the  wire  here  in 
controversy  ? 

A.  I  recall  that  I  phoned  Best  &  Company  and 
talked  to  the  gentleman  that  signed  that,  Mr.  Swan- 
son,  outlined  the  situation,  what  we  had  down  there 
and  what  we  needed,  and  instructed  him  to  go 
through  their  usual  type  of  survey. 

Q.  What  wire  did  you  tell  him  to  make  a  sur- 
vey of?  [1251] 

A.  I  explained  to  him  that  there  was  a  separa- 
tion that  was  not  too  clearly  defined,  but  the  portion 
that  was  set  out  on  the  dock  where  it  was  marked 
for  Dulien  Steel  was  the  portion  to  be  surveyed. 
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Q.  Was  the  purpose  of  that  survey  merely  to 
collect  evidence  for  this  trial "? 

A.  It  was  done  on  the  instructions  to  me  by  Mr. 
Londono. 


The  Court:  What  is  wrong  with  collecting  evi- 
dence for  a  trial?  It  is  a  good  thing  once  in  a 
while. 

Mr.  Diether:  But  are  the  defendants  going  to 
be  charged  with  the  expense  of  collecting  the  evi- 
dence ? 

The  Court:     Maybe  so. 

Mr.  Diether:  That  is  the  first  time  that  I  have 
heard  of  that  being  done. 

Mr.  Bunn:  It  is  for  mitigation  of  damages,  if 
your  Honor  please,  whatever  was  done. 

The  Court:  What  was  the  date  of  the  report 
again?  [1252] 

The  Witness :    August  22nd. 

*     *     * 

Q.  (By  Mr.  Diether) :  Mr.  Sweeney,  was  any 
record  kept  of  the  quantity  of  galvanized  wire  that 
was  shipped  to  South  America  ? 

Mr.  Bunn:    As  distinguished  from  black? 

Mr.  Diether:     From  black,  yes. 

The  Witness:     No. 

Q.  (By  Mr.  Diether)  :  Either  by  weight  or  by 
number  of  rolls?  A.     No. 

Q.     Was  there  any  record  kept  of  the  quantity  of 
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galvanized  wire  that  was  delivered  to  Gonzalez  and 

Blanco?  A.     I  don't  know. 

Q.     That  is  under  the  sale  from  Mr.  Londono  to 
Gonzalez  &  Blanco?  A.     No. 

Mr.  Bunn:     Pardon.    May  I  have  that  question 
and  answer  read  ? 

(The  record  referred  to  was  read  by  the  re- 
porter as  follows:  [1253]  ^'Q.  That  is  under 
the  sale  from  Mr.  Londono  to  Gonzalez  & 
Blanco?  A.    No.'') 

Q.  (By  Mr.  Diether)  :  And  that  would  be  true 
both  with  respect 

The  Court:  Is  there  some  evidence  here  that 
Londono  sold  galvanized  wire  to  Gonzalez  &  Blanco? 

Mr.  Bunn:  As  distinguished  from  black  wire, 
your  Honor  means  ? 

The  Court:    Yes. 

Mr.  Bunn:     No. 

The  Court :     I  did  not  recall  any. 

Your  question  was  based  upon  the  proposition 
that  he  had  made  sales.  I  did  not  recall  that  there 
was  any  evidence  of  sales  of  galvanized  wire. 

Mr.  Diether :  The  wire  I  think  was  sold  without 
any  reference  to  whether  it  was  black  or  galvanized, 
but  I  was  inquiring  of  this  witness  if  any  record 
was  kept  of  that,  of  the  wire  that  was  delivered  to 
Gonzalez  &  Blanco,  whether  any  record  was  kept 
as  to  what  quantity  was  galvanized  and  what  quan- 
tity was  black. 

The  Court:     If  there  was  any  galvanized. 
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Mr.  Diether :     If  there  was  any. 

The  Court:  There  is  no  evidence  yet  that  there 
was  any. 

Mr.  Diether :  Assuming  that  there  was  any.  And 
I  take  [1254]  it  his  answer  is  that  no  record  was 
kept. 

The  Witness :     No. 

Q.  (By  Mr.  Diether)  :  And  that  would  be  true 
also  of  black  wire  if  there  was  any  ?  A.     Yes. 

Q.  Did  you  accompany  Mr.  Londono  to  the 
office  of  Matson  Navigation  Company  in  Wilming- 
ton sometime  in  August,  1946?  A.    Yes. 

Q.    And  do  you  know  what  date  that  was  ? 

A.     No,  I  don't. 

Q.     Was  anyone  with  you  besides  Mr.  Londono? 

A.    Just  he  and  I. 

Q.  Will  you  state  what  occurred  on  that  occa- 
sion ?  A.     He  wanted  to 

Mr.  Bunn:  Pardon  me.  State  what  was  said, 
Mr.  Sweeney.   This  word  ''wanted''  is  a  conclusion 

word. 

The  Witness:  Well,  Mr.  Londono  said,  in  sub- 
stance, he  wanted  to  see 

Q.     (By  Mr.  Diether)  :     Said  to  whom? 

A.     To  me  before  we  went. 

The  Court :     That  is  August  31st  now? 

The  Witness:     I  don't  remember  the  date.  [1255] 

The  Couii::    What  date  did  you  ask  him? 

Mr.  Diether:  I  didn't  ask  him.  I  said  sometime 
in  August  and  he  said  he  went  in  August,  as  I  recall. 

The  Witness :     Yes. 
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He  stated  that  he  wanted  to  go  to  Matson  and 
see  if  he  could,  or  ask  the  agent  there  if  he  could, 
see  the  original  bill  of  lading  covering  the  move- 
ment of  the  wire  that  was  sold  to  him. 

We  went  to  Wilmington,  and  talked  to  Mr.  Ford. 

Q.  (By  Mr.  Diether)  :  You  talked  to  Mr.  Ford 
at  Wilmington? 

A.  Yes.  He  is  the  freight  agent.  And  I  re- 
quested of  Mr.  Ford,  or  asked  him,  if  we  could  see 
the  original  bill  of  lading  covering  the  movement, 
and  he  said  that  he  did  not  have  it  in  his  files  but 
then  Mr.  Londono  wanted  to  see  what  a  Matson  bill 
of  lading  looked  like  and  Mr.  Ford  presented  a 
sample  of  the  Matson  bill  of  lading  and  Mr.  Lon- 
dono examined  it,  and  that  was  all  that  took  place. 

Q.  Did  you  see  any  copy  of  any  bill  of  lading 
that  involved  the  shipment  of  wire  here  involved  % 

A.  I  saw  no  copy  or  no  lading  that  had  any 
relation — just  the  one  blank  sample.  That  is  all  the 
documents  we  saw. 

Q.  Did  Mr.  Londono  have  any  documents  with 
him?  A.     None  that  I  know  of. 

Q.  Nothing  on  the  document  which  was  shown 
to  Mr.  [1256]  Londono,  it  was  merely  a  blank  form 
without  any  typing  on  it? 

A.  It  was  a  blank  bill  of  lading  with  the  usual 
contracts  and  setup  on  it. 

Q.    Did  you  have  it  in  your  hands  ?  A.     No. 

Q.    Did  Mr.  Londono  have  it  in  his  hands? 

A.    Yes. 

Q.    Was  any  inquiry  made  by  Mr.  Londono  at 
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that  time  as  to  whether  the  bill  of  lading  involving 
the  shipment  of  the  wire  here  in  question  was  clean 
or  not?  A.    I  don't  recall  that  he  asked  that. 

Q.  Did  he  inquire  whether  or  not  the  shipment 
of  wire  here  involved  was  on  a  straight  or  order 
bill  of  lading? 

A.     No,  I  don't  recall  that  he  asked  that. 

Q.  Did  he  ask  to  see  a  copy  of  the  bill  of  lading 
in  question  ?  A.     He  did. 

Q.    What  was  the  reply? 

Mr.  Bunn:  That  has  already  been  asked  and 
answered. 

The  Court:  It  has  been  asked  and  answered. 
The  objection  is  sustained. 

Q.  (By  Mr.  Diether) :  You  mentioned  the  fact 
that  strike  conditions  existed  at  the  Harbor.  Did 
they  affect  the  taking  of  delivery  of  the  wire  by 
Mr.  Londono  at  any  time  during  the  month  [1257] 
of  August? 

A.  The  only  delay  that  occurred  as  the  result 
of  strike  conditions  was  when  the  ship  first  docked, 
at  which  time  there  was  a  work  stoppage,  I  believe, 
for  two  or  three,  possibly  four,  days. 

Q.    Was  that  just  for  the  unloading  of  the  vessel? 

A.     The  discharge  of  the  vessel ;  yes. 

Q.  It  didn't  have  anything  to  do  with  taking 
cargo  away  from  the  dock? 

A.     No,  except  it  delayed  the  entire  move. 

Q.  In  other  words,  it  delayed  the  unloading  of 
the  vessel  ?  A.    Yes. 
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Q.  Do  you  know  on  what  date  the  total  cargo 
of  wire  was  discharged  from  the  White  Squall? 

A.     No,  I  don't. 

Q.  Did  you  know  what  day  those  strike  condi- 
tions existed  that  you  have  referred  to  which  pre- 
vented the  unloading  of  the  cargo  from  the  White 
Squall? 

A.  Well,  the  week  that  ended  July  27,  I  believe; 
the  work  stoppage  was  aroimd  the  25th  or  26th. 

Q.    Of  what?  A.     Of  July. 

Q.    25  or  26  of  July? 

A.     That  is  merely  my  rough  recollection.  [1258] 

Q.  You  gave  delivery  orders  to  Matson  for  de- 
livery of  wire  to  Gonzalez  &  Blanco,  did  you  not? 

A.     To  Gonzalez  &  Blanco  ? 

Q.    Yes.  A.    You  mean  on  the  portion 

Q.  That  was  sold  by  Mr.  Londono  to  Gonzalez  & 
Blanco. 

A.  I  would  have  to  see  those  files.  I  don't  recall 
whether  I  gave  them  to  Matson  or  to  Gonzalez  or 
who  they  were  made  out  to, 

Q.     Could  you  tell  by  looking  at  the  file  ? 

A.    Yes. 

Q.    Which  file,  which  portion  do  you  wish  to  see? 

A.  I  don't  remember  the  number  of  that  ex- 
hibit. It  starts  where  we  started  yesterday  morning. 

The  Court:     No.  40? 

The  Witness :     I  think  so. 

The  Court:     Or  No.  39? 

The  Witness:  No,  it  wouldn't  be  39.  I  think 
it  is  40. 
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The  Court :  No.  40  is  the  bills  of  lading  with  the 
attendant  docmnents,  the  shipments. 

The  Witness:  Well,  it  was  either  just  before 
those  documents  or  after. 

The  Court:  Let  us  see  the  rest  of  Exhibit  39, 
Mr.  Clerk. 

(The  document  referred  to  was  passed  to  the 
court.)  [1259] 

The  Couii::     That  is  the  supporting  documents'? 

The  Witness  (Examining  documents):  It 
shouldn't  be  here.  No,  it  is  not  in  this  batch.  May 
I  step  over  to  the  desk  and  look? 

The  Court:    Yes,  you  may  do  so. 

The  Witness  (Examining  files)  :     That  is  the  one. 

The  Court :     That  is  Exhibit  % 

Mr.  Diether :  The  witness  has  indicated  that  Ex- 
hibit 40-1  is  the  portion  of  the  file  that  he  referred  to. 

Q.  Referring  to  that  exhibit,  can  you  now  an- 
swer the  question? 

A.  Yes.  They  were  issued  to  Transmarine  Navi- 
gation. 

Q.  Were  they  directed  to  deliver  a  certain  quan- 
tity of  wire? 

A.  Yes,  in  accordance  with  what  Mr.  GonzaleZj 
indicated  he  wanted  to  take  and  pay  for.  j 

Q.    Was  it  in  tons  or  in  rolls?  A.     Tons. 

Q.  Was  any  record  kept  by  Mattoon  &  Com- 
pany as  to  the  number  of  rolls  of  wire  that  wa^ 
delivered  to  Gonzalez  and  Blanco?  A.     No. 
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The  Court:  That  is,  as  distinguished  from  any 
other  kind  of  a  record? 

The  Witness:     Yes;  that  is  right.  [1260] 

The  Court:  In  other  words,  your  records  are 
there  *? 

The  Witness :     That  is  correct. 

Q.  (By  Mr.  Diether)  :  Did  you  keep  any  record 
at  all  of  the  actual  weight  of  the  wire  that  was  de- 
livered to  Gonzalez  &  Blanco? 

A.  None  other  than  what  was  indicated  on  the 
delivery  orders. 

Mr.  Laven:    What  was  that  last  answer? 

((The  answer  referred  to  was  read  by  the  re- 
'      porter  as  follows:  ''A.       None  other  than  what 
was  indicated  on  the  delivery  orders.'') 

Q.  (By  Mr.  Diether) :  On  Exhibit  39  you  have 
indicated  certain  additional  expenses  that  Mr.  Lon- 
dono  had  in  connection  with  this  transaction.  One 
of  the  first  items  that  you  have  listed  there  is  dock 
storage,  Pier  A,  Long  Beach,  $2837.45.  Can  you 
find  the  detailed  invoice  for  that  dock  storage 
which  Mattoon  &  Company  received  from  Matson 
or  from  Transmarine? 

A.  It  is  in  the  file  of  either  the  Mormacreed  or 
the  West  Wind.   That  is  38-1,  2  and  3,  I  believe. 

Q.  I  am  handing  the  witness  Plaintiff's  Exhibit 
38-1,  2  and  3  for  identification.  Are  those  the 
documents  that  you  refer  to  ? 

A.     I  will  have  to  find  the  supporting  [1261]  in- 
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voice.    (Examining  file.)    It  must  be  in  the  rest 

of  Exhibit  39.  (Examining  documents.)  Yes. 

Q.  The  witness  has  indicated  Exhibit  39-FF, 
which  is  a  statement  of  Mattoon  &  Company,  or 
purports  to  be  a  statement  of  Mattoon  &  Company, 
to  the  Citizens  National  Bank.  I  was  asking  you 
for  the  detail  of  the  demurrage  charges  from  Mat- 
son  or  from  Transmarine. 

A.  The  explanation  is  here  and  it  reads:  ''Dock 
demurrage  and  storage  for  894  tons  barbed  wire  per 
attached  Transmarine  Navigation  invoice  No.  478." 
Now  there  is  no  copy  of  that  invoice  in  this  file 
but  Transmarine  has  it  at  the  dock. 

Q.  Do  you  know  when  dock  demurrage  started 
on  this  shipment? 

A.     I  don't  know^  the  exact  day. 

Q.  Did  you  know  what  period  of  time  was 
covered  by  that  demurrage  ? 

A.     I  don't  know  that  either. 

Q.     Do  you  know^  when  it  terminated? 

A.  It  didn't  tenninate,  as  long  as  the  wire  stayed 
there  on  the  dock,  demuiTage  accrued. 

Q.     To  whom? 

A.    You  mean  against  whom  ? 

Q.    Yes. 

A.     Against  whoever  owned  the  wire.  [1262] 

Q.    What  was  the  amount,  how  many  tons? 

A.     894. 

Q.    894  tons?  A.    Yes. 

Q.  Was  that  for  any  specified  time  for  that 
quantity  of  wire,  or  was  it 
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A.  Yes,  there  is  a  detail  on  that,  and  it  is 
available.  The  records  are  kept,  in  this  case,  in 
Transmarine 's  office. 

Mr.  Bimn:  Didn't  you  subpoena  the  Trans- 
marine files? 

Mr.  Diether:     Yes.   It  is  here. 

Q.  You  have  no  personal  knowledge  of  any  of 
that  demurrage  other  than  what  is  on  the  bill  from 
Transmarine  ? 

A.  No.  We  transmitted  or  supported  our  state- 
ment with  a  copy  of  Transmarine 's  invoice. 

Q.  Is  that  the  bill  you  refer  to  that  you  got  a 
reduction  of  $3000  on? 

A.     No,  it  was  subsequent  to  that  time. 

Q.     Covering  what  period  of  time? 

A.     I  believe  after  September  30,  1946. 

Also  to  add  to  that,  the  strike  started  September 
1st  and  I  believe,  as  was  the  custom,  the  Harbor 
Department  automatically  reduced  the  dock  de- 
murrage charges  for  all  cargo  owners  that  had 
merchandise  on  the  docks,  but  the  reduction  that 
we  obtained  after  the  30th  was  below  the  allowance 
that  the  Harbor  Department  made.  [1263] 

Q.  That  reduction  was  made  as  a  result  of 
strike  conditions  in  the  Harbor  ? 

A.  The  reduction  during  September  1st  to  Sep- 
tember 30  period,  and  then  we  obtained  additional 
reduction  because  that  wire  I  don't  believe  is  all 
cleaned  off  the  dock  until  sometime  in  December. 

Q.  Do  you  know  that  $3000  reduction  that  you 
obtained,  did  that  continue  on  through  to  December? 
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A.  Well,  it  was  the  period  between  the  30th  of 
September  and  whenever  the  final  cleanup  was 
made  in  December. 

Q.  You  mean  when  the  wire  was  finally  removed 
from  Pier  A  ?  A.     That  is  right. 

Q.  On  Defendants'  Exhibit  39,  where  you  have 
listed  these  extra  expenses,  there  is  an  item  of 
$130.50  for  extra  drayage.  Do  you  know  what  that 
is  for? 

A.  Yes,  that  covers  the  movement  of  the  wire 
from  Moore-McCormack  Dock  back  to  Pier  A  on 
the  initial  delivery. 

Q.  That  is  the  one  that  you  told  us  about  that 
you  sent  back  that  was  on  the  unloading  trucks? 

A.    Yes.  [1264] 

*     *     * 

Cross-Examination 
By  Mr.  Dasteel : 

Q.  Mr.  Sweeney,  I  believe  you  testified  that  Mr. 
Londono  used  your  offices  as  his  headquarters.  Is 
that  so  ? 

Mr.  Bunn:  I  don't  think  he  so  testified  as  to 
the  word  ^^headquarters." 

The  Court:     No,  he  didn't. 

Mr.  Bunn:     I  object  to  the  question. 

Q.  (By  Mr.  Dasteel)  :  Did  Mr.  Londono  occupy 
a  desk  in  your  office  ?  In  other  words,  was  it  avail- 
able to  him  and  did  he  use  it? 

A.  Space  is  always  available,  but  he  didn't  oc- 
cupy a  desk  and  he  didn't  use  it. 
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Q.    Did  he  receive  telephone  call  at  your  office  ? 
A.     Occasionally,  messages. 

Q.  How  frequently  would  you  say  he  came  to 
your  office  during  the  period  that  this  shipment 
applied  ? 

A.  There  is  no  way  of  telling.  If  matters  had 
to  do  [1266]  with  the  shipment,  the  wire  was  press- 
ing, he  might  come  frequently  and  stay  a  fair 
length  of  time;  at  other  times  I  might  not  see  him 
for  a  day  or  two. 

Q.  Did  he  use  your  office,  your  stenographer  or 
your  help  for  the  purpose  of  writing  letters  to  Co- 
lombia or  other  people  ? 

A.  On  a  few  occasions.  He  couldn't  have  done 
it  to  Colombia  because  the  girl  we  had  couldn't 
take  Spanish  dictation. 

jb   Q.    Were   your   files   covering   this    transaction 
open  to  him  ?  A.    Yes. 

Q.  And  he  could  remove  documents  at  any  time 
he  chose'?  A.    Yes. 

The  Court :  Did  he  ever  have  access  to  the  files, 
:  that  is,  take  the  files? 

i      The  Witness :    Never  from  the  office,  but  he  used 
I  them  in  the  office. 

j      The  Court :     He  looked  at  them  in  the  office  ? 
The  Witness:    Yes. 

Q.  (By  Mr.  Dasteel)  :  When  was  the  first  time 
t  that  you  saw  any  wire  unloaded  from  the  steamer 
:  White  Squall  onto  the  dock  at  Pier  A  ? 

A.  Well,  it  was  on  a  morning  that  I  don't  re- 
member when  the  ship  was  first  starting  to  dis- 
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charge,  and  they  were  loading  direct  into  gondola 

cars  and  it  was  wire  for  Gonzalez  &  [1267]  Blanco. 

Q.    Monday,  I  believe,  was  July  29,  1946 

Mr.  Bunn :    Are  you  asking  him  ? 

Mr.  Dasteel:  I  am  refreshing  his  memory.  You 
may  correct  me  if  I  am  wrong,  Mr.  Bunn. 

The  Witness:  It  could  have  been  either  Sunday 
or  Monday  morning.  I  believe  they  started  to  dis- 
charge on  Sunday,  which  would  have  been  the  28th. 

Q.  (By  Mr.  Dasteel)  :  Were  you  there  on  Sun- 
day, the  28th?  A.     I  could  have  been. 

Q.  When  is  your  first  distinct  recollection  of 
the  day  on  which  you  first  saw  the  wire  ? 

A.    I  can't  tell  you. 

The  Court:    You  mean  any  of  the  wire? 

Mr.  Dasteel:  Yes,  any  of  the  wire  on  board  the 
White  Squall,  either  on  board  or  on  dock. 

The  Witness:  It  was  on  that  morning,  and  it 
was  either  the  28th  or  the  29th,  but  I  can't  clearly 
remember. 

Q.  (By  Mr.  Dasteel) :  Now  when  was  the  first 
time  you  saw  wire  on  the  Moore-McCormack  dock? 

A.     The  afternoon  of  July  31st. 

Q.     That  would  be  on  a  Wednesday?  r 

A.     Yes.  [1268] 

Q.  And  that  wire  was  delivered  there  for  and 
by  Mr.  Londono?  A.     Yes. 

The  Court:  Delivered  there  for  and  by,  was 
that  your  question? 

Mr.  Dasteel :  For  and  by  the  instructions  of  Mr. 
Londono. 
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The  Witness:     Yes. 

Q.  (By  Mr.  Dasteel)  :  Now  you  testified  that 
among  the  wire  at  the  Moore-McCormack  dock  that 
you  observed  some  of  the  wire  was  rusty. 

A.    Yes. 

Q.  How  did  you  know  it  was  rusty,  by  the  color 
or  did  you  make  any  other  test  ? 

A.  It  wasn't  necessary,  we  all  know  what  rust 
looks  like. 

Q.  I  beg  to  differ  with  you.  We  do  not  all 
know. 

What  type  of  an  observation  did  you  make  to 
come  to  the  conclusion  that  the  wire  was  rusty? 

The  Court :  You  know  what  rust  looks  like,  that 
is  what  you  mean  to  say  ? 

The  Witness :     I  do  know. 

Q.  (By  Mr.  Dasteel)  :  Did  you  go  over  and 
touch  any  of  the  wire  and  examine  it  closely? 

A.  Why,  yes.  We  walked  around  and  I  did  per- 
sonally, I  [1269]  looked  at  the  wire  that  was  on  the 
pallet  boards,  looked  at  the  wire  that  was  still  on 
the  trucks  and  to  me — and  I  believe  I  know  what 
rust  is — it  was  obviously  rusty. 

Q.  Prom  what  distance  did  you  observe  the 
wire? 

A.     Prom  here  to  here.  (Indicating.) 

The  Court:     Indicating  immediately  adjacent. 

The  Witness:     One  foot. 

Q.  (By  Mr.  Dasteel)  :  Can  you  tell  us  the  dates 
that  that  wire  was  actually  picked  up  and  removed 
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from  Pier  A  at  Long  Beach?  A.     The  first? 

Q.     Yes,  the  very  first. 

Mr.  Bunn:  For  whom?  I  object  to  the  question 
as  indefinite  and  uncertain  as  to  what  he  means. 

The  Court:     To  where? 

Mr.  Dasteel:     To  any  place. 

Mr.  Bunn:  For  Londono  as  distinguished  from 
Gonzalez  &  Blanco? 

Mr.  Dasteel:  I  haven't  said  anything  about 
Gonzalez  &  Blanco.  I  am  talking  about  the  Lon- 
dono wire  right  now. 

The  Witness:  Well,  the  first  day  would  be  July 
30  when  it  was  picked  up. 

Q.  (By  Mr.  Dasteel)  :  Picked  up  by  the  M  &  M 
Transfer  Company?  A.     Yes.  [1270] 

Q.  On  instructions  which  you  received  from  Lon- 
dono ?  A.    Yes. 

Q.     That  was  on  July  30?  A.     Yes. 

Q.    Was  that  in  the  forenoon  or  the  afternoon? 

A.     I  don't  know.    I  wasn't  at  the  dock. 

Q.  That  is  your  statement,  that  the  wire  was 
was  picked  up  on  instructions  of  Londono  by  the 
M  &  M  Transfer  Company  who  received  instruc- 
tions from  you?  A.    Yes. 

*     *     * 

Q.  (By  Mr.  Dasteel) :  I  show  you  Plaintiff's 
Exhibit  39-6  and  draw  your  attention  to  a  bill  of 
lading  issued  by  the  Moore-McCormack  Lines 

Mr.  Bunn :     Under  what  date  ? 

The  Witness:     April  21,  1947. 
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Mr.  Dasteel:     April  21,  1947. 

Q.     and  ask  you  if  you  prepared  this  bill  of 

lading. 

A.     I  did  not.     It  was  prepared  in  Mattoon's 

office.  [1271] 

*     •}(■     -jf 

Q.     I  ask  you,  would  you  call  that  a  clean  bill  of 

lading  % 

Mr.  Bimn:  I  object  to  the  question.  The  docu- 
ment speaks  for  itself. 

The  Court :  I  think  the  question  is  proper.  The 
objection  is  overruled.  That  is,  in  the  custom  and 
practices  of  the  trade? 

Mr.  Dasteel :     That  is  the  question. 

The  Witness:     Yes. 

Q.  (By  Mr.  Dasteel) :  And  there  is  no  indica- 
tion on  the  said  bill  of  lading  that  the  wire  was 
rusty  or  otherwise  damaged,  is  there  ?  A.     No. 

Q.  And  then  according  to  this  bill  of  lading, 
which  sets  forth  the  fact  that  477  bales  of  barbed 
wire  were  shipped  by  J.  B.  Londono,  the  shipper,  to 
Cartagena,  Colombia?  A.     Right. 

Q.     On  April  21,  1947?  A.    Yes. 

The  Court:     Is  that  stamped  '^non-negotiable"? 

The  Witness :     It  is  the  third  original.  [1272] 

The  Court:  The  original  would  be  stamped 
**non-negotiable"  ? 

The  Witness:  Let's  see.  Well,  it  so  happens 
they  did  not  on  this  one  stamp  it  '* non-negotiable.'' 

The  Court:    Did  they  stamp  the  original? 

The  Witness :     No. 
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Mr.  Dasteel:  There  is  a  copy  here,  your  Honor, 
which  states  ^^copy,  non-negotiable,"  just  a  copy. 

The  Court:     It  says  the  copy  is  non-negotiable? 

The  Witness:     Yes. 

Mr.  Dasteel:  Which  would  indicate  that  the 
original  might  have  been  negotiable. 

Mr.  Bunn:  I  move  to  strike  counsel's  last  state- 
ment.   He  is  not  testifying. 

The  Court:     I  regard  it  as  argument.  [1273] 

^     *     * 

Mr.  Dasteel:  I  just  want  to  show,  your 
Honor 

The  Court :     I  know  what  you  want  to  show. 

In  the  custom  of  the  trade,  Mr.  Sweeney,  assum- 
ing that  that  shipment  was  made  as  indicated  in 
that  bill  of  lading  which  counsel  just  laid  before 
you,  where  would  the  original  bill  of  lading  now  be  ? 

The  Witness:     I  can  explain 

The  Court:  Or  would  it  have  last  been  in  its 
course  of  shipment? 

The  Witness :  There  is  three  ladings  in  all  areas 
except  very  few  and  you  always  issue  three. 

The  Court :     Three  originals  ? 

The  Witness:  Three  originals,  and  there  is  a 
statement  on  the  lading  that  says  one  accomplished, 
the  others  stand  void,  the  reason  being  you  send 
them  through  the  mail  separately,  and  if  one,  to 
assure  its  arrival,  in  case  one  is  lost  one  is  almost 
certain  to  get  there.  And  in  this  case  [1274]  the 
first  and  second  originals  were  sent  in  separate 
mails  ? 
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The  Court:     To? 

The  Witness:  To  the  consignee.  And  the  third 
one  remained  in  the  files,  and  whichever  one  he 
took  delivery  with  at  destination  was  surrendered 
to  the  steamship  company  and  remains  in  their  files 
at  destination. 

The  Court :  So  that  it  is  a  custom  in  the  trade  to 
mail  two  original  bills  of  lading  to  the  consignee? 

The  Witness :     In  separate  mails ;  yes. 

The  Court :     In  separate  mails  ? 

The  Witness:     Yes. 

The  Court:  And  upon  his  surrender  of  either 
one,  when  you  say  original,  one  may  be  a  carbon 
copy  but  signed  as  an  original  ? 

The  Witness :    Yes. 

The  Court:  And  when  he  delivers  one  of  those 
to  the  steamship  company  he  is  entitled  to  the  de- 
livery of  the  goods  ? 

The  Witness:     Yes. 

The  Court :     That  is  in  the  custom  of  the  trade  ? 

The  Witness:     Yes.  [1275] 

*     *     * 

Q.  Now  on  Exhibit  No.  39,  which  I  presume  you 
remember,  there  was  a  charge  of  $750  which  you 
stated  was  owing.  Now  is  that  owing  to  you  per- 
sonally or  to  Mattoon  &  Company  ? 

A.     To  Mattoon  &  Company. 

Q.     Has  that  ever  been  paid?  A.    No. 

Q.  And  that  charge  was  made  sometime  in  1946, 
|I  believe  ?  A.     That  is  right. 
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Q.     Who  is  the  $750  owing  to  "^ 

A.     Mattoon  &  Company. 

Q.  Yes,  but  I  mean  who  made  the  [1276] 
charges  ? 

A.    Mattoon,  and  it  was  set  up  by  me. 

Q.  But  Mattoon  owes  that  $750,  they  haven't 
paid  it  yet,  have  they  f 

A.     Mattoon  doesn't  ow^e  it  to  anybody. 

Q.  How  was  the  $750  made  up  ?  What  items  go 
into  it?  As  I  understand  it,  it  was  for  extraordi- 
nary services.  A.     That  is  correct. 

Q.  Did  you  ever  send  Mr.  Londono  a  bill  for 
$750*?  A.     I  believe  he  was  invoiced  for  it. 

Q.    You  believe  you  did?  A.    Yes. 

Q.     Has  he  paid  it?  A.     No. 

Q.     Have  you  asked  him  to  pay  it  ? 

Mr.  Bunn:     You  mean  personally  and  orally? 

Mr.  Dasteel:  Either  by  letter  or  from  Mattoon 
&  Company. 

The  Court:  He  said  he  was  invoiced.  Is  that 
not  a  request?  If  it  is  not,  I  have  been  making  a 
mistake  a  lot  of  times  in  paying  bills. 

Mr.  Dasteel:  Lots  of  bills  are  sent  and  many 
are  unpaid. 

Q.  Were  any  efforts  made  by  Mattoon  &  Com- 
pany other  than  sending  the  invoice  to  Londono  to 
effect  a  collection  of  that  bill?  A.    No.  [1277] 

•x-        *        * 

The   Court:     You  are   engaged  in  business   for  ' 
yourself  now? 
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The  Witness:     Yes. 

The  Court:  And  you  are  a  competitor  of  Mat- 
toon  &  Company? 

The  Witness:     That  is  right. 

Q.  (By  Mr.  Dasteel) :  Under  what  name  are 
you  operating  now? 

A.    Best  Forwarding  Service. 

Q.     Mattoon  &  Company  is  still  in  business? 

A.     Yes. 

Q.  And  I  believe  you  just  answered  his  Honor 
by  saying  that  they  are  competitors  of  yours,  is 
that  correct?  A.    That  is  right.  [1278] 

*     -x-     * 

Q.  During  the  time  that  Mattoon  &  Company 
were  representing  [1281]  Mr.  Londono  in  the 
handling  and  the  shipment  of  the  barbed  wire  that 
is  in  controversy  here,  there  was  some  wire  at  the 
Moore-McCormack  dock  and  there  was  some  at 
Pier  A  at  Long  Beach,  was  there  not  ? 

Mr.  Bunn:  I  object  to  the  question  because  you 
said  during  the  time.  Do  you  mean  a  certain  por- 
tion of  the  time  ? 

The  Court :     You  mean  at  one  time  or  another  ? 

Mr.  Dasteel :     At  one  time  or  another. 

The  Witness:     Yes. 

Q.  (By  Mr.  Dasteel)  :  Now  was  the  responsi- 
bility of  the  safety  as  to  quantity  of  this  wire 
yours  ?  A.     No. 

Q.  During  the  time  that  you  were  given  instruc- 
tions by  Mr.  Londono  for  shipping?  A.     No. 

Q.     Whose  responsibility  was  it,  do  you  know? 
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A.  Yes.  The  steamship  company  or  the  dock  op- 
erator where  the  wire  rested. 

Q.  When  you  first  requested  the  removal  of  wire 
from  the  Long  Beach  pier,  what  document,  if  any, 
showing  your  authority  to  take  delivery  of  this  wire 
did  you  offer  or  give  to  the  Matson  Navigation 
Company,  or  whoever  had  the  wire  in  charge? 

A.  I  didn't  give  them  any  document  except  we 
held  that  [1282]  paid  receipted  freight  bill  which 
they  would  accept  as  the  release,  although  we  could 
not  surrender  it  to  them,  and  it  was  also  understood 
that  Dulien  Steel  was  to  give  them  a  letter  author- 
izing the  release  of  the  wire  to  Londono  or  to  his 
order. 

Q.  In  other  words,  you  took  delivery  of  some 
wire  on  July  30th  without  any  document  whatsoever 
being  given  to  either  the  Matson  Navigation  Com- 
pany or  the  Marine  Transportation  Company? 

The  Court:  Document  being  given  by  Mattoon 
to  them? 

The  Witness :     Yes,  that  is  right. 

Q.  (By  Mr.  Dasteel)  :  Is  that  the  custom  of  the 
trade  ? 

A.  Yes,  Matson  was  satisfied  by  our  verbal  ad- 
vice that  those  arangements  were  in  order  and  they 
had  already  made  arrangements  to  have  the  matter 
confirmed  in  writing. 

The  Court:     With  Dulien? 

The  Witness:    Yes. 

Q.  (By  Mr.  Dasteel)  :  Now  you  employed  the 
M  &  M  Transfer  Company  to  take  a  physical  de 
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livery  of  the  wire  from  Pier  A  at  Long  Beach  to 

Moore-McCormack  dock,  did  you  not  ? 

A.     Yes,  that  is  right. 

Q.  Now  when  the  M  &  M  Transfer  Company 
man  arrived  on  the  scene  and  said,  ''I  want  to  pick 
up  some  wire,''  what  did  [1283]  he  have  to  show, 
did  you  know  ? 

A.  There  was  already  in  Matson's  hands  the  de- 
livery order  instructing  them  to  release  it  to  M  &  M. 

Q.     The  delivery  order?  A.     Yes. 

Q.    Who  issued  the  delivery  order? 

A.    Mattoon. 

Q.  Is  that  in  evidence?     A.  Yes.  [1284] 

#  *  * 

Q.  Anyway,  you  referred  to  a  release  by  either 
the  Matson  Navigation  Company  or  the  Transma- 
rine Company.  Which  did  you  refer  to,  the  release 
of  the  wire  by  Matson  or  by  the  Transmarine  Com- 
pany? 

A.  The  release  by  Matson  because  they — Trans- 
marine was  the  dock  agent  for  Matson  and  actually 
Transmarine  Company  could  be  considered  to  be 
Matson  under  those  conditions. 

Q.     Transmarine  was  just  an  agent  of  Matson? 

A.     That  is  right. 

Q.  Now  what  kind  of  a  release  is  it?  Is  it  a 
document  or  is  it  verbal  ? 

A.  Well,  in  this  case  the  release  included  posses- 
sion of  the  receipted  paid  freight  bill  and  the  writ- 
ten authorization  by  Dulien  Steel.    But  in  the  ab- 
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sence  of  immediate  written  authorization  the  verbal 
instructions  were  accepted  because  [1285]  Matson 
knew  Dulien,  Matson  knew  Mattoon,  and  there  was 
no  reason  for  them  to  hold  up  matters  awaiting 
written  authorization. 

Q.  Is  it  a  custom  of  the  trade  then  to  release 
shipments  over  the  telephone  and  by  word  of  mouth 
without  the  presentation  of  any  particular  docu- 
ments between  the  shipping  company  and  the  cus- 
tomhouse broker  like  Mattoon  &  Company  ? 

A.  Yes,  if  they  are  known  and  established,  and 
also  direct  consignees.  [1286] 

*     *     * 

The  Court :    Let  me  ref rame  the  question. 

If  I  understand  your  testimony,  you  had  a  re- 
ceipted paid  freight  bill  in  connection  with  these 
goods.  There  was  delivered  to  Matson  an  instruc- 
tion from  Dulien  in  connection  with  these  goods'? 

The  Witness:     Yes. 

The  Court :  Was  that  in  accordance  with  the  cus- 
tom of  the  trade,  to  secure  delivery  of  goods 
shipped  by  boat  without  the  surrender  of  the  bill  of 
lading?  [1287] 

4{-        *        -x- 

The  Witness:  Well,  I  will  have  to  explain  it 
without  answering  you  directly.  The  bill  of  lading 
had  to  be  surrendered  and  the  freight  paid  at  the 
same  time. 

The  Court:     That  is,  in  the  custom  of  the  trade  I 
The   Witness:     Yes.     And   then   the    steamship 
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company  takes  the  freight  money  and  the  bill  of 
lading  and  turns  over  to  the  consignee  the  paid  re- 
ceipted freight  bill. 

In  this  case  the  transaction  was  a  little  out  of  the 
ordinary  because  the  transmittal  of  the  merchandise 
was  made  through  steamship  channels  and  that  was 
the  reason  for  the  necessity  of  the  letter  from  Du- 
lien  to  Matson  authorizing  the  release  to  Londono. 

The  Court :  You  mean  because  there  was  an  ab- 
sence of  a  bill  of  lading  % 

The  Witness:     Absence  of  a  bill  of  lading. 

The  Court:     In  the  possession  of  Londono *? 

The  Witness:     Yes. 

*         -X-  * 

The  Court:  May  I  ask  one  more  question  and 
then  you  can  have  the  whole  series  of  them 
read.  [1288] 

You  have  testified  that  you  did  not  receive  the 
bill  of  lading. 

The  Witness :     Yes. 

The  Court :  And  accordingly  did  not  surrender  it 
to  anybody? 

The  Witness :    Yes. 

The  Court:  Did  you  conduct  all  your  trans- 
actions on  the  assumption  that  the  bill  of  lading  had 
been  surrendered  to  Matson  ? 

The  Witness:     Yes.  [1289] 

•5«>         *         * 

The  Court:  When  I  said  "in  the  possession  of 
Londono,''  or  your  company  acting  for  Londono? 
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The  Witness:     Yes. 


The  Court :  Just  a  moment  now.  While  I  am  on 
this  subject  I  want  to  get  the  custom  of  the  trade 
straightened  out. 

According  to  your  testimony,  the  custom  of  the 
trade  is  to  present  the  bill  of  lading,  pay  the 
freight,  get  a  receipted  [1290]  freight  bill? 

The  Witness:     Yes. 

The  Court :  Then  the  custody  of  that  freight  bill 
entitles  the  person  having  it  to  get  the  merchandise 
wherever  it  is  ? 

The  Witness :     Yes. 

The  Court:  So  that  you  present  the  freight  bill 
to  the  boat,  or  whoever  is  in  immediate  charge  of 
the  boat,  or  the  dock  ? 

The  Witness :  Yes.  That  would  have  to  be  sup- 
ported by  authorization  from  the 

The  Court:     Consignee? 

The  Witness :    consignee,  as  was  done  in  this 

case. 

The  Court :     I  see. 

Mr.  John  Morrow :  Again  your  Honor  is  speak- 
ing only  in  so  far  as  Matson  is  concerned? 

The  Court:     Surely,  the  custom  of  the   [1291] 

trade. 

•)f     *     * 

The  Court :  When  is  a  release  effected,  when  the 
document  is  handed  to  the  company  or  when  the 
fellow  gets  his  goods? 
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The  Witness :  It  is  simultaneous.  You  hand  the 
document  and  you  pick  up  the  merchandise. 

The  Court:  Of  course  you  hand  him  one  docu- 
ment and  you  get  30,000  bales  of  wire.  That  cannot 
be  simultaneous. 

Mr.  Dasteel :     That  is  what  I  am  getting  at. 

The  Witness:  The  handing  of  the  release  is  the 
first  part.  The  steamship  company  takes  it  and 
then  you  pick  up  the  merchandise,  whether  it  is  one 
package  or  30,000. 

Q.  (By  Mr.  Dasteel)  :  Now  you  get  a  release 
or  you  give  a  release  to  the  steamship  company  for, 
say,  5000  rolls  of  wire  on  a  Monday.  It  takes  three 
or  four  days  to  pick  that  wire  up  from  the  dock  and 
move  it. 

Mr.  Bunn :     Three  or  four  months. 

Mr.  Dasteel :     Any  time.  [1292] 

*     *     * 

Q.  (By  Mr.  Dasteel)  :  Is  it  the  custom  in  the 
trade  that  the  minute  it  is  released,  regardless  of 
the  time  it  takes  to  remove  it  from  the  dock,  that  it 
is  the  buyer's  or  the  owner's  responsibility  and  lia- 
bility after  the  date  of  the  release,  is  that  true  ? 

The  Court :     What  is  the  date  of  the  release  ? 

Mr.  Dasteel :  Any  time.  I  am  asking  the  custom 
of  the  trade. 

The  Court:  He  presents  a  document  to  the 
steamship  company  and  he  doesn't  complete  his  de- 
livery until  Thursday  and  somebody  steals  the  wire 
in  the  meantime,  what  is  the  custom  of  the  trade? 
Is  that  your  question  ? 
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Mr.  Dasteel :  Who  is  responsible,  and  whose  lia- 
bility is  it,  is  the  steamship  company  still  liable  or 
is  the  owner  of  [1293]  the  wire  liable  ^ 

The  Witness:  For  the  portion  that  remains  on 
the  dock  that  is  not  picked  up,  it  is  still  the  re- 
sponsibility of  the  steamship  company  or  the  dock 

agent. 

*  *     * 

Q.  Now  referring  again  to  the  wire,  both  at  the 
Moore-McCormack  dock  at  any  time  and  the  wire 
at  Pier  A  at  any  time  that  was  purchased  by  Lon- 
dono,  did  you  for  Mattoon  &  Company,  or  did  you 
know  whether  Londono  engaged  a  watchman  to 
watch  the  wire  to  see  that  none  was  stolen  at  any 
time  ?  A.     No. 

Q.  Do  you  know  what  became  of  the  quantity  of 
wire  that  you  testified  to  was  on  the  Moore-McCor- 
mack  dock  at  Wilmington  that  was  very  bad, 
whether  it  was  a  small  portion  or  a  large  portion  or 
some  portion  that  was  very  bad'?  Was  that  re- 
placed on  the  truck  and  taken  back  to  Long  Beach 
or  was  it  dumped  in  the  ocean  *? 

A.  That  was  the  portion  that  was  shipped  on 
April  21,  1947.  [1294] 

*  *     * 

Q.  Now  in  connection  with  the  wire  that  was 
shipped  to  South  America  on  the  various  boats,  the 
Mormacreed,  the  West  Wind,  I  believe,  that  was 
not  segregated  as  to  galvanized  and  black,  I  believe 
that  was  your  testimony? 
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A.  I  believe  an  attempt  was  made  on  the  Look- 
out, which  was  that  Grace  Line  ship.  I  think  it  is 
listed  on  the  ladings  as  black  and  galvanized.  I  am 
not  sure. 

Q.     But  on  the  other  shipments  they  were  not? 

A.     I  don't  recall. 

Q.  I  think  you  testified  to  that  on  cross-examina- 
tion of  Mr.  Diether. 

A.     I  don't  believe  they  were. 

The  Court:  He  says  he  doesn't  believe  they 
were. 

Q.  (By  Mr.  Dasteel) :  However,  there  was 
some  galvanized  and  some  black?  A.    Yes. 

Q.  On  the  shipments  other  than  the  one  you  have 
testified  to  that  some  effort  was  made  to  segregate 
them  ?  A.    Yes. 

Q.  Now  you  stated  that  you  were  with  Mr.  Bunn 
when  the  [1295]  selection  of  the  four  rolls  of  barbed 
wire  known  as  Exhibits  51,  52,  53  and  54  were 
made?  A.     Yes. 

Q.     Who  else  was  present  on  that  occasion? 

A.  The  only  other  person  I  recall  is  Mr.  Lon- 
dono. 

Q.  Approximately  how  many  rolls  of  wire  were 
at  the  location  at  which  these  four  rolls  were  se- 
lected, approximately,  or  can  you  give  it  to  us  in 
tons?  A.    Well (pause) 

The  Court:  Were  there  several  hundred  or  sev- 
eral thousand? 

The  Witness :  There  must  have  been  a  thousand, 
1500  tons,  spread  all  over  the  dock. 
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Q.  (By  Mr.  Dasteel)  :  And  just  how  did  Mr. 
Bunn  select  them'?  Did  he  point  this  one  out  and 
did  he  point  that  one  out?  Will  you  tell  us,  please, 
the  method  he  used  in  selecting  them  ? 

A.  Well,  he  had  one  of  the  laborers  that  was 
there  and  he  picked  them  out  at  random. 

Q.  I  don't  mean  the  laborers  that  handled  it.  I 
mean  how  did  Mr.  Bunn  select  if?  Did  he  point  to 
them  and  tell  the  laborers  to  pick  that  one  out? 

A.     Yes,  that  is  right,  at  random. 

Q.  How  much  time  was  spent  in  that  selection  of 
that  particular  wire  ?  [1296] 

A.     I  have  no  way  of  knowing ;  15,  20  minutes. 

Q.  Was  there  any  discussion  by  and  between  Mr. 
Londono  and  Mr.  Bunn  as  to  which  particular  roll 
to  select? 

A.  No.  The  fact  is,  Mr.  Bunn  selected  them  in- 
dependently. 

Q.  In  other  words,  Mr.  Bunn  monopolized  that 
particular  operation,  did  he?  A.     Yes. 

Q.  Going  back  to  that  $750  that  we  talked  about 
and  that  Mattoon  billed  Londono  for  and  that 
hasn't  been  paid  yet,  is  any  part  of  that  $750  com- 
ing to  you  personally?  A.     No  part. 

Q.  Did  you  work  on  a  salary  or  a  commission 
from  Mattoon  &  Company?  A.    A  salary. 

Q.    No  commission  at  all?  A.     No.  [1297] 
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Cross-Examination 
By  Mr.  John  Morrow : 

Q.  Mr.  Sweeney,  in  handling  the  wire  trans- 
action for  Mattoon  and  Company  and  for  Mr.  Lon- 
dono, you  had  some  dealings  with  the  Transmarine 
Navigation  Company,  did  you  not?  A.     Yes. 

Q.  And  also  with  Marine  Terminals  Corpora- 
tion? A.     Yes. 

Q.  And  Mattoon  &  Company  received  various  in- 
voices from  Transmarine  Navigation  Company  for 
services  performed  by  that  company  ? 

A.    Yes. 

Q.  Some  of  those  invoices  at  least  are  in  the 
Mattoon  file,  which  is  an  exhibit  for  identification 
in  this  case  ?  A.    Yes. 

Q.  Did  you  or  did  you  not,  that  is,  Mattoon  & 
Company,  receive  invoices  or  statements  from  Ma- 
rine Terminals  Corporation  for  services  performed 
by  that  company  ?  A.     Yes. 

Q.  And  are  those  invoices  likewise  in  the  Mat- 
toon file?  A.    Yes.  [1298] 

Q.  You  knew  at  that  time,  did  you  not,  that 
Transmarine  Navigation  Company  were  the  termi- 
nal operator  of  Pier  A  at  Long  Beach? 

A.    Yes. 

Q.  Transmarine  Navigation  Company  had  con- 
itrol  of  the  dock  and  was  operating  as  a  terminal 
operator  for  the  United  States  Government? 
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The  Witness:     Yes. 

Q.  (By  Mr.  John  Morrow)  :  Your  answer  is 
that  that  was  your  understanding  of  the  situation 
at  the  time  you  had  these  dealings'?  A.    Yes. 

Q.  That  Transmarine  Navigation  Company  was 
in  control  and  operating  Pier  3-A  at  the  time  the 
White  Squall  was  unloaded  at  Long  Beach'? 

A.    Yes.  [1299] 

*  *     * 

The  Court:     The  question  again  is,  did  he  know 
that  they  were  operating  it  ^, 
Mr.  John  Morrow :    Yes. 

*  *     ^ 

Mr.  John  Morrow:  Yes,  I  will  amend  my  ques- 
tion to  include,  according  to  your  information  at 
that  time. 

The  Witness :     Yes.  [1300] 

Q.  (By  Mr.  John  Morrow)  :  According  to  your 
information  at  that  time,  that  is,  when  the  White 
Squall  was  being  unloaded  at  Pier  A  at  Long 
Beach,  Marine  Terminals  Corporation  performed 
the  stevedoring  services  in  unloading  the  White 
Squall?  A.    Yes. 

Q.  What  was  the  nature  of  the  services  for 
which  Transmarine  Navigation  Company  billed 
Mattoon  &  Company*? 

Mr.  Diether:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial. 

The  Court:  Overruled.  Do  you  wish  to  look  at 
your  memo'? 
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The  Witness:  I  know  without  looking.  It  had 
to  do  with  the  payment  of  what  is  known  as  over- 
time checkers. 

In  other  words,  if  they  loaded  the  freight  after 
regular  hours,  after  5:00  o'clock,  it  was  up  to  who- 
ever had  issued  the  orders  to  pay  those  additional 
wages,  and  that  is,  I  believe,  in  Exhibit  39. 

Q.  (By  Mr.  John  Morrow)  :  In  other  words, 
that  was  for  labor  in  unloading  the  wire  from  the 
ship"?  A.    Yes. 

The  Court :     Labor  for  unloading  ? 

Mr.  John  Morrow:     For  unloading  the  wire. 

The  Court:  I  thought  you  were  talking  about 
Transmarine  [1301]  instead  of  Marine  Terminals. 

Mr.  John  Morrow:  I  understood  the  witness  to 
say  for  labor  for  unloading. 

The  Court :     I  thought  he  said  for  loading. 

The  Witness :     It  would  be  for  loading. 

The  Court:  For  loading  off  the  dock  onto  the 
trucks  or  cars? 

The  Witness:     Yes. 

The  Court :  That  is  what  I  understood  his  testi- 
mony and  your  question  to  be. 

Q.  (By  Mr.  John  Morrow)  :  That  is  for  Trans- 
marine ?  A.    Yes. 

Q.  Do  you  recall  what  the  nature  of  the  services 
were  which  were  billed  by  Marine  Terminals  Corpo- 
ration? 

A.    Yes,  for  rail  car  loading  and  segregation. 

Q.     Of  the  wire  in  question  ? 

A.     Of  the  wire,  yes. 
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Q.  You  had  no  personal  knowledge  of  any  kind 
as  to  whether  or  not  Transmarine  Navigation  Com- 
pany was  the  agent  for  Matson  ? 

The  Court :    You  never  saw  their  contracts  ? 

The  Witness:     No. 

Q.  (By  Mr.  John  Morrow)  :  Were  they  so  gen- 
erally regarded  in  the  Harbor  [1302]  Area  by  those 
doing  business  there?  A.     Transmarine'? 

Q.     Transmarine. 

A.  Yes,  they  were  agents,  the  berth  agents,  for 
any  steamship  company  that  elected  to  put  their 
ships  into  their  dock. 

Q.  Did  you  mean  to  say  that  your  understanding 
was  that  Transmarine  was  berth  agent? 

A.  Well,  they  are  a  dock  operating  agent,  they 
had  possession  of  the  facilities  at  Pier  A. 

Q.     In  the  operation  of  that  particular  dock? 

A.    Yes. 

The  Court:  And  the  custom  of  the  trade  was 
that  any  steamship  company  that  chooses  to  tie  up 
there,  they  become  the  agent  for  them? 

The  Witness :     Yes. 

The  Court:  If  there  is  any  agency  relationship 
after  it  is  on  the  dock  ? 

The  Witness :     Yes. 

The  Court:  And  Marine  Terminals  there  was 
between  the  boat  and  the  dock  ? 

The  Witness:  Marine  Terminals  was  a  steve- 
doring company,  did  the  stevedoring  for  Transma- 
rine. In  other  words,  they  unloaded  or  loaded  the 
ships. 
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The  Court:     I  see.  [1303] 

Q.  (By  Mr.  John  Morrow)  :  You  knew,  did  you 
not,  that  Matson  Navigation  Company  was  a  berth 
agent  for  the  government,  for  the  WSA  at  that 
time?  A.    Yes. 

4f         *         ^ 

Q.  As  I  understand  it,  you  had  a  conversation 
with  Mr.  Joseph  Banning  of  Matson  somewhere 
around  August  15, 1946?  A.    Yes. 

Q.  And  you  discussed  with  Mr.  Banning  on  that 
occasion  the  matter  of  the  alleged  stoppage  of  de- 
livery of  wire  to  Mr.  Londono?  A.     Yes. 

Q.  That  was  the  subject  of  your  discussion  with 
him?  A.    Yes. 

Q.  Mr.  Banning  told  you  at  that  time,  did  he, 
that  [1304]  he  was  acting,  that  is,  that  Matson  was 
acting — strike  the  '^acting" — was  a  War  Shipping 
Administration  operator  in  the  transaction? 

A.    Yes. 

Q.  And  that  Matson  was  acting  under  orders  of 
the  War  Shipping  Administration?  A.     Yes. 

Q.  Mr.  Banning  also  told  you  at  that  time,  did 
he  not,  that  the  War  Shipping  Administration  had 
instructed  Matson  Navigation  Company  to  stop  de- 
liveries of  wire  to  Mr.  Londono?  A.    Yes. 

Q.     He  also  advised  you  at  that  time  to  call  Mr. 
Ball,  the  attorney  for  the  War  Shipping  Adminis- 
i  tration,  in  San  Francisco  ?  A.    Yes. 

Q.    And  thereafter  you  did  call  Mr.  Ball,  as  you 
J  have  testified  in  your  direct  examination? 
'     A.    Yes. 
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Q.  As  I  understand  it,  Mr.  Sweeney,  you  visited 
the  Wilmington  office  of  Matson  some  time  late  in 
August,  1946?  A.    Yes. 

Q.  And  at  that  time  did  you  or  Mr.  Londono  re- 
quest them,  that  is,  Matson,  to  search  for  the  orig- 
inal bill  of  lading?  [1305]  A.    Yes. 

Q.  And  was  there  some  search  made  for  the 
original  bill  of  lading  at  that  time  ? 

A.    As  I  recall,  Mr.  Ford  was  unable  to  locate  it. 

Q.  Your  recollection  is  that  they  tried  to  locate 
the  origmal  bill  of  lading  at  that  time? 

A.    Yes. 

The  Court:  When  a  bill  of  lading  is  surren- 
dered, what  is  the  custom  in  the  trade,  if  you  know, 
for  the  issuer,  or  the  steamship  company,  with  rela- 
tion to  marking  it  as  being  cancelled,  surrendered 
or — ^you  used  a  term  a  while  ago,  I  have  forgotten. 

Mr.  Bunn:  *' Accomplished"  was  the  term  he 
used. 

The  Court : accomplished  ? 

*     *     * 

The  Witness;  The  steamship  companies  I  be- 
lieve keep  their  records  according  to  ships. 

The  Court:  I  am  just  thinking  about  the  bill  of 
lading  now.  Do  you  know  what  the  custom  of  the 
trade  is  to  mark  on  there  as  to  a  spent  bill  of 
lading? 

The  Witness :  I  don't  know  how  they  do  it  within 
their  [1306]  own  office. 

The  Court:  Have  you  dealt  with  Matson  Com- 
pany— do  you  know  what  their  custom  is  ? 
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The  Witness:  Well,  I  would  say  their  custom 
would  be  to  take  the  ladings  as  they  are  surrendered 
and  attach  them  to  the  ship's  manifest  in  order  to 
have  a  complete  record. 


The  Court:  Do  you  know  the  custom  of  Matson 
with  relation  to  what  they  mark  on  a  spent  or  sur- 
rendered bill  of  lading  t  [1307] 

The  Witness :  I  do  up  until  the  time  the  freight 
is  paid. 

The  Court:     Up  until  the  freight  is  paid? 

The  Witness :     And  including  that  time. 

The  Court :     What  is  it  1 

The  Witness:  It  is  to  stamp  the  bill  of  lading 
^^Paid'^  and  the  freight  bill  ^^Paid"  and  initial  the 
freight  bill  and  return  it  to  the  consignee  and  they 
take  in  the  bill  of  lading. 

The  Court:     Very  well. 

Mr.  Bunn:  By  'Hhey,"  you  mean  the  steamship 
company  ? 

The  Witness:     Matson.  [1308] 

Cross-Examination 
«     •     « 

,ByMr.Laven:[1309] 

*     *     * 

Q.    Mr.  Sweeney,  I  believe  you  testified  on  cross- 

;  examination  by  Mr.  Diether  that  on  the  31st  of 

i  July,  1946,  that  you  knew  that  the  document  which 

'  you  had  taken  for  a  bill  of  lading  was  not  a  bill  of 

lading  but  was  a  freight  bill. 
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The  Witness :    I  testified  to  that,  yes. 


Q.  (By  Mr.  Laven) :  Mr.  Sweeney,  did  you 
after  the  31st  [1311]  of  July,  1946,  ever  tell  Mr. 
Londono  that  the  document  you  thought  was  a  bill 
of  lading  actually  was  a  freight  bill  which  you  re- 
ceived from  the  bank? 

Mr.  Bunn :     I  object  to  that. 

Mr.  John  Morrow:  That  is  objected  to,  that 
there  is  no  testimony  that  he  thought  the  document 
was  a  bill  of  lading  at  any  time. 

Mr.  Laven:  In  his  first  testimony  he  said  he 
didn't  pay  any  attention  to  it. 

The  Court:  I  think  he  did,  that  he  regarded  it 
as  a  freight  bill.  [1312] 

*        •){•        -x- 

The  Court :    Let  us  clear  it  up  again. 

Did  you  ever  at  any  time  take  it  for  granted  or 
believe  that  the  document  delivered  to  you  by  the 
bank  was  the  bill  of  lading  ? 

The  Witness:     No. 

The  Court :  And  which  has  since  been  identified 
as  the  freight  bill? 

The  Witness:     No. 

The  Court :    You  did  not  ? 

The  Witness:     No. 

The  Court:  The  objection  to  the  question  is  sus- 
tained. [1313] 
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Did  you  ever  tell  Mr.  Londono  that  you  did  not 
have  a  bill  of  lading  ? 

The  Witness:     No. 

The  Court:  And  that  none  had  ever  been  deliv- 
ered to  you  ^ 

The  Witness:     No. 

The  Court :     Why  did  you  not  do  that  % 

The  Witness :  It  wasn't  necessary  from  the  posi- 
tion I  occupied  to  obtain  delivery  of  the  merchan- 
dise. 

The  Court :  Was  it  customary  in  the  practice  of 
the  trade  for  the  bill  of  lading  to  be  delivered  to 
the  customs  broker  ? 

The  Witness:  In  this  case  it  was  an  impossi- 
bility to  deliver  it,  and  it  couldn't  be  called  a  cus- 
tom. 

The  Court :  Let  us  not  speak  of  that.  Ordinarily 
in  a  similar  transaction,  is  it  customary  to  deliver 
the  bill  of  lading  to  the  customs  broker'? 

The  Witness:     Yes. 

The  Court:  With  the  freight  bill,  the  paid 
freight  bill? 

The  Witness:  Well,  the  freight  bill  isn't  always 
necessary,  but  the  transaction  is  not  a  usual  one  as 
far  as  the  consignee  getting  goods.  The  only  time 
it  would  be  a  custom  of  the  trade,  if  we  were 
brought  an  original  bill  of  lading  by  the  bank  and 
placed  it  in  trust.  Then  we  would  take  that  [1314] 
bill  of  lading,  claim  the  merchandise  from  the 
steamship  company,  enter  it  through  customs,  and 
then  return  the  customs  release  to  the  bank.    That 
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would  be  the  mechanics  under  a  normal  transaction 

where  a  shipper  sent  it  to  a  direct  consignee. 

But  in  this  case  it  w^as  from  a  shipper  to  a  con- 
signee and  then  resold  to  a  party  who  was  not  indi- 
cated as  a  consignee  on  the  bill  of  lading. 

The  Court :     And  paid  for  by  the  bank  ? 

The  Witness :     Well,  assisted  by  the  bank. 

The  Court :    Very  well.    Proceed. 

Q.  (By  Mr.  Laven)  :  Now,  Mr.  Sweeney,  I  no- 
ticed on  some  of  these  documents  that  you  have 
identified  that  there  is  indication  of  short  tons. 
Will  you  tell  us  the  weight  of  short  tons  as  it  is 
known  in  the  shipping  business  % 

A.     2,000  pounds. 

Q.    What  is  the  weight  of  a  long  ton  ? 

A.     2,240. 

Q.  Was  all  this  wire  that  was  reshipped,  shipped 
on  the  basis  of  short  tons  ? 

A.    My  recollection  is  that  it  was. 

Q.  Did  you  handle  any  other  shipments  of 
barbed  wire  for  Mr.  Londono  prior  to  July  of 
1946? 

A.     Did  we  handle  other  ?  [1315] 

Q.    Yes.  A.    Yes. 

*       -x-       * 

Q.  Do  you  know  the  custom  in  the  shipping  bus- 
iness where  the  original  bill  of  lading  is  issued  ? 

A.    Where  it  is  issued  ? 

Q.    Yes. 

A.  In  the  steamship  office  at  the  port  of  depar- 
ture. 
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Q.     You  mean  in  the  steamship  office  ? 

A.    Yes. 

Q.     It  would  not  be  issued  on  the  ship? 

A.  Under  unusal  circumstances,  possibly,  but 
no  other  time. 

Q.  Ordinarily  the  bill  of  lading  is  issued  in  rela- 
tion to  what  time  that  cargo  is  delivered  to  the  ves- 
sel ?  A.     Prior. 

Q.     Prior  to  its  loading?  A.    Yes.  [1316] 

*  *     # 

Q.  Mr.  Sweeney,  do  you  have  any  knowledge, 
by  reason  of  handling  this  cargo  for  Mr.  Londono, 
as  to  where  the  bill  of  lading  was  issued  ? 

A.  It  would  have  been  issued  in  Hono- 
lulu; [1317] 

*  *     4«- 

The  Court:     Same  ruling. 

Do  you  know  whether  or  not  the  custom  of  fhe 
trade  is  any  different  in  Honolulu  ? 
The  Witness :     No,  I  don't. 

*  *     * 

Q.  (By  Mr.  Laven)  :  Mr.  Sweeney,  I  believe 
you  testified  that  some  of  the  rolls  of  wire  had 
some  mud  on  them  ?  A.    Yes. 

Q.  Can  you  tell  us  your  recollection  of  the  color 
of  the  mud  that  was  on  that  wire  ? 

A.     Well,  in  most  cases  it  was  rust  stained. 

The  Court:  No,  the  mud.  Was  the  mud  reddish 
colored  or  clay  colored,  or  what  ? 

The  Witness :    Rust  colored. 
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Q.     (By  Mr  Laven)  :     The  mud  was  rust  col- 
ored? A.    Yes. 


Q.  Mr.  Sweeney,  was  there  more  than  one  color 
of  mud  on  the  wire  ? 

A.     Well,  it  would  be  various  shades,  I  am  sure. 

Q.  Mr.  Sweeney,  would  you  kindly  look  at  these 
samples  over  here,  these  exhibits  for  identification? 

A.    Yes. 

Q.  I  call  your  attention  particularly  to  No.  53 
for  identification,  and  I  point  out  to  you  on  the  bot- 
tom of  one  of  the  rolls  where  there  are  some  heavy 
encrusted  materials,  and  ask  you  to  look  at  that  and 
say  if  that  was  the  appearance  [1320]  which  you 
say  the  mud  that  you  saw  on  the  wire  was  at  the 
dock. 

A.  (Examining  exhibit)  :  Well,  the  appearance 
now  is  nowhere  near  the  same  as  then  because  that 
roll  was  damp  at  the  time  it  was  picked  up  and  in 
four  years  it  has  dried  out  so  that  it  is  a  different 
shade  of  mud. 

Q.  Now  you  say  it  was  damp.  Do  you  know 
whether  it  was  oil  or  water  on  the  mud  at  that  time  ? 

A.    On  this  roll? 

Q.     No,  on  the  rolls  that  you  saw  at  the  dock. 

A.    Well,  it  could  have  been  either  or  both. 

•X-         #  •}(• 

Q.     When  you  say  that  it  had  a  damp  appear- 
ance, will  you  explain  that,  describe  it? 
A.     It  was  damp,  it  had  been  picked  up  damp,  I 
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assume,  and  had  gone  into  the  ship  and  came  out 

of  the  ship  damp. 

Q.  Would  you  say  there  was  any  difference  in 
appearance  of  the  rust  which  you  saw  on  the  wire 
and  the  color  of  the  heavy  particles  which  I  have 
pointed  out  to  you  on  Exhibit  53  for  identifica- 
tion? [1321] 

A.     Well,  there  would  be  a  variation  in  shade 

again.  Rust  looks  different  on  wire  than  when  mixed 

with  mud. 

*     *     * 

Q.  Mr.  Sweeney,  I  call  your  attention  to  Exhibit 
52  for  identification  and  ask  you — let  me  go  back 
one  question. 

You  stated  in  your  cross-examination,  I  believe, 
by  Mr.  Diether,  that  the  wire  was  obviously  rusty. 
Now  I  call  your  attention  to  Exhibit  52  for  identifi- 
cation and  call  your  attention  to  the  side  of  this 
particular  roll  and  ask  you  to  tell  us  whether  or 
not — tell  us  how  the  bottom  of  this  roll  compares  in 
color,  and  appearance,  with  the  rust  which  you 
stated  you  saw  on  the  wire  at  the  dock. 

The  Court:     That  has  been  asked  and  answered. 

Mr.  Laven:     Not  as  to  this  roll,  your  Honor. 

The  Court:     This  roll? 

Mr.  Laven :    Yes,  No.  53  for  identification. 

The  Court :    Very  well. 

The  Witness:  The  only  difference  is  that  this 
roll,  the  shades  have  been  changed  because  it  is  dry 
and  the  great  majority  of  that  mud  on  the  encrusted 
wire  at  the  dock  was  still  damp. 


1066  Citizens  N.  T,  &  S.  Bank  of  L,  A, 

(Testimony  of  James  E.  Sweeney.) 

Q.  (By  Mr.  Laven)  :  Then  was  the  wire  that 
you  saw  on  the  dock  and  which  you  say  appeared 
to  you  to  be  rusty,  was  it  darker  in  appearance  than 
Exhibit  52  for  identification  ? 

A.  Well,  if  moisture  would  make  it  a  darker 
shade,  it  would  be. 

Q.  And  is  that  the  same  so  far  as  Exhibit  53  for 
identification  is  concerned?  A.     Yes. 

Q.  Did  you  ever  give  any  instructions  to  Trans- 
marine or  Matson  jSTavigation  Company  to  select  the 
best  wire  on  behalf  of  Mr.  Londono  in  accepting 
delivery  of  the  barbed  wire  under  LA,  Bill  of  Lading 
29?  A.     No. 

.   Q.     Or  M  &  M  Transfer? 

A.    M  &  M  Transfer,  yes. 

Q.  What  instructions  did  you  give  them  relative 
to  [1323]  the  selection  of  the  wire  ? 

A.  To  segregate  the  best  that  they  could  pull  out 
of  the  lot. 

Q.  And  did  you  give  them  any  description  or 
instructions  relative  to  what  you  meant  by  the  word 
^^best"? 

Mr.  Bunn :    You  mean  orally,  Mr.  Laven? 

Mr.  Laven:     Let  me  ask  the  question  to  find  out. 

Mr.  Bunn:  I  object  to  the  question  as  indefinite 
and  imcertain. 

The  Court:     Objection  sustained. 

Did  you  give  M  &  M  instructions  in  writing? 

The  Witness:    Yes. 

The  Court :     Are  they  in  these  files  ? 
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The  Witness:  Yes.  I  don't  know  that  the  segre- 
gation instructions  are  in  writing. 

The  Court:  Your  recollection  is  that  you  gave 
them  orally'? 

The  Witness :     Yes. 

The  Court :     Very  well. 

Q.  (By  Mr.  Laven)  :  What  were  those  instruc- 
tions that  you  gave  them  relative  to  selecting  the 
best  wire  % 

A.  The  instructions  as  to  the  appearance  of  the 
wire  made  it  necessary  to  get  it  separated  as  best 
as  possible. 

Q.  What  standard  or  what  quality  did  you  tell 
them,  [1324]  or  basis  to  use,  for  the  selection  of 
this  wire  ? 

Mr.  Bunn:  I  object  to  the  question  as  calling  for 
a  conclusion,  uncertain,  indefinite.  '*Best"  means 
best. 

Mr.  Laven :  That  may  have  a  long  variation  be- 
tween them. 

The  Court:     Objection  overruled. 

The  Witness:  I  told  them  to  take  out  the  best 
possible  rolls  they  could  see  in  the  wire  that  was 
discharged. 

Q.  (By  Mr.  Laven) :  You  left  the  selection  of 
the  best  up  to  their  judgment  without  any  further 
description  as  to  the  word  '^best"? 

The  Court:  Did  you  mention  the  word  ^^rust" 
or  *^ rusty  wire"? 

The  Witness:  Well,  pull  out  wire  with  as  little 
rust  as  possible  on  it,  and  we  employed  one  man 
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from  Koppel  Bros,  to  supervise  the  segregation.  In 
other  words,  if  he  saw  the  laborers  being  a  little  lazy 
in  pulling  out  the  better  rolls,  he  was  to  point  out 
that  they  were  to  separate  more  finely  or  definitely. 

The  Court :  That  is  the  only  instructions  that  you 
gave  to  M  &  M  Transfer? 

The  Witness :     Yes. 

Q.  (By  Mr.  Laven)  :  Now,  Mr.  Sweeney,  when 
you  went  down  to  the  dock —  [1325]  let's  see, 
I  believe  that  it  was  the  first  time  that  you  went 
down  there  on  the  29th'? 

A.     28th  or  29th. 

•9t  *  * 

Q.  When  was  it  that  you  first  talked  to  any 
representative  of  Matson  Navigation  Company  rela- 
tive to  this  wire  '^ 

*  *     * 

The  Witness:  I  called  them  some  time  perhaps 
a  week  or  10  days  before  the  arrival  of  the  ship  to 
determine  when  she  [1326]  was  coming  in  and  where 
they  were  going  to  berth  her. 

*  *     * 

Q.  When  was  the  next  time  you  talked  to  some- 
one connected  with  Matson? 

A.     I  can't  specifically  recall. 

Q.  Was  it  the  time  you  talked  to  Mr.  Banning 
around  August  15th  ? 

A.  No,  we  will  say  the  next  time  of  any  im- 
portance was  the  first  time  I  went  there  and  went 
aboard  the  ship  and  also  went  into  the  dock  office. 
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The  Court :     That  was  abont  when  ? 

The  Witness:     The  28th  or  29th. 

Q.  (By  Mr.  Laven) :  What  conversation  and 
with  whom  did  you  have  it  at  that  time  ? 

A.  The  gentleman's  name  I  recall  is  Applegate. 
He  worked,  I  believe,  for  Transmarine. 

Q.     He  worked  for  Transmarine? 

A.  I  believe  so.  And  my  purpose  was  to  find  out 
how  soon  the  Dulien  portion  was  going  to  be  dis- 
charged so  that  we  could  start  to  take  delivery  when 
all  the  details  were  cleaned  up.  [1327] 

Q.  Now  after  you  saw  the  wire  being  discharged, 
did  you  have  any  conversation  with  anyone  con- 
nected with  Matson  or  Transmarine? 

A.  Nothing  of  importance  on  the  dock  that  I 
remember. 

Q.  Did  you  have  any  conversation  anywhere 
else,  at  the  of&ce,  either  uptown  or  at  Wilmington? 

A.  No,  it  had  only  to  do  with  the  details  of  the 
release  w^hich  might  have  occurred  day  after  day, 
or  two  or  three  times  in  a  day. 

Q.  Was  that  the  only  kind  of  conversations  that 
you  had  with  Matson  between  July  28  and  August 
15,  all  relative  to  the  release  of  the  cargo? 

A.     Yes,  that  is  right. 

Q.  There  was  no  other  conversation  relative  to 
any  other  matter  between  July  28  and  August  15, 
1946?  A.    None  that  I  can  remember. 

Q.  After  August  15th  or  on  August  15th,  you 
had  a  conversation  with  Mr.  Banning,  did  you  not  ? 

A.     That  is  an  approximate  date. 
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Q.  And  you  have  told  us  the  conversation  that 
you  had  with  Mr.  Banning?  A.     Yes. 

Q.  And  that  was  relative  to  the  selection  of  the 
wire?  [1328] 

A.  No,  it  was  relative  to  the  stoppage  of  the 
delivery  of  the  wire. 

Q.     Stoppage  of  the  delivery?  A.    Yes. 

Q.  And  in  that  conversation  he  told  you  that 
Gonzalez  &  Blanco  had  an  order  bill  of  lading  and 
Mr.  Londono  did  not  have  any  bill  of  lading ;  is  that 
correct  ? 

A.     No,  he  didn't  tell  me  that.   Mr.  Ball  did. 

Q.    What  did  Mr.  Banning  tell  you  at  that  time  ? 

A.  Mr.  Banning  said,  in  substance,  that  his 
hands  were  tied  and  he  could  not  take  any  action, 
and  if  I  wanted  to  go  beyond  him,  I  would  have 
to  talk  to  the  War  Shipping  Administration. 

Q.  After  that  when  did  you  have  any  further 
conversation  with  anyone  either  connected  with 
Transmarine  or  Matson  Navigation  Company? 

*     *     * 

The  Witness:  Any  further  conversations  I  may 
have  had  with  Matson  had  to  do  with  the  resump- 
tion of  delivery. 

The  Court:  Except  the  conference  you  testified 
about  with  Mr.  Ford?  [1329] 

The  Witness:    Right. 

The  Court:  When  you  went  down  there  in  the 
latter  part  of  August? 

The  Witness:    Yes. 
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Q.  (By  Mr.  Laven) :  Now,  Mr.  Sweeney,  was 
Mr.  Londono  with  you  on  all  of  these  occasions? 

A.     No. 

Q.  On  what  occasions  w^as  Mr.  Londono  with 
you  ? 

A.  It  is  hard  to  say.  For  instance,  the  call  to 
San  Francisco  and  Mr.  Banning,  he  was  not  in  the 
office  then.  When  I  first  went  to  the  dock  I  did  it 
because  we  had  to  get  things  started  and  I  don^t 
recall  that  he  was  along  at  that  time.  I  believe 
those  are  the  two  important  times.  [1330] 

*       -x-       * 

Mr.  Diether:  Your  Honor,  I  have  this  invoice 
now  of  Transmarine  for  that  demurrage  and  I 
would  like  the  opportunity  to  just  ask  the  witness 
a  few  questions  about  it. 

The  Court :     Is  it  marked  for  identification  ? 

Mr.  Diether:     No,  it  is  not,  your  Honor. 

The  Court :     We  will  mark  it  for  identification. 

Mr.  Diether:  The  original  is  marked  Paid  and 
is  from  [1331]  the  bank's  file  and  the  carbon  copy 
is  from  the  Transmarine  file. 

The  Court:  That  will  be  C-X.  Are  there  two 
documents  ? 

Mr.  Diether:     Yes. 

The  Court:    Copies? 

Mr.  Diether :    One  original  and  one  copy. 

The  Court:    C-X  and  C-XL 

,  (The   documents   referred   to   were   marked 

Defendants'  Exhibits  C-X  and  C-Xl  for  iden- 
tification.) 
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Cross-Examination 
By  Mr.  Diether: 

Q.  I  show  you  Defendants'  Exhibits  C-X  and 
C-Xl  for  identification  and  ask  you  if  that  is  the 
invoice  showing  the  detail  of  the  item  of  $2,837.45  ? 

A.     Yes. 

Q.  Which  you  have  listed  on  Plaintiff's  Exhibit 
39?  A.    Yes. 

Q.  Was  that  received  by  Mattoon  &  Company 
on  or  about  the  date  that  those  bills  are  dated? 

A.    Yes. 

Q.     That  is,  November  26,  1946  ?  A.    Yes. 

Q.  Do  you  know  if  this  bill  for  demurrage  covers 
all  of  the  wire  which  is  included  on  bill  of  lading, 
LA-29?  A.     No.  [1332] 

Mr.  Bunn:    Just  a  minute,  please. 

The  Court:    He  said  no. 

Q.  (By  Mr.  Diether)  :  That  is,  that  you  do  not 
know? 

A.  I  know  that  it  does  not  cover  all  of  the  wire 
on  bill  of  lading,  LA-29. 

Q.    How  do  you  know  that? 

A.  Because  it  calls  for  894  tons  and  the  bill  of 
lading  on  LA-29  was  for  approximately  2,300  tons. 

Q.  Do  you  know  whether  that  bill  covers  only 
the  2,000  tons  which  Mr.  Londono  was  entitled  to 
or  any  portion  of  the  2,000  tons? 

A.     It  covers  a  portion  of  it. 

Q.  Does  it  cover  any  of  the  300  tons  to  which 
Dulien  was  entitled? 
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The  Court:     How  would  he  know? 

Mr.  Diether:     He  says  he  checked  these. 

The  Court :  It  is  800  some  odd  tons,  but  how  does 
he  know  that  it  covers  300  tons  to  which  Dulien  was 
entitled? 

Mr.  Diether:  That  is  the  point  I  want  to  bring 
out. 

The  Witness:  No,  it  doesn't  show  because  the 
300  to  Dulien,  if  they  had  been  picked  up,  he  would 
have  been  billed  the  demurrage  for  them  separately. 

The  Court:     If  he  had  picked  them  up? 

The  Witness:    Yes.  [1333] 

Q.  (By  Mr.  Diether)  :  When  does  the  demur- 
rage start  on  the  894  tons? 

A.  It  doesn't  give  the  starting  date — excuse  me 
— no,  it  doesn't  give  the  starting  date. 

Q.     Do  you  know  the  date  the  demurrage  started  ? 

A.     No,  I  don't. 

Q.  Do  you  know  any  other  details  about  that 
demurrage  other  than  shown  on  that  shipment? 

A.     No,  I  don't. 

Mr.  Hubert  Morrow:  Is  that  the  invoice  of 
Transmarine  ? 

Mr.  Diether:     It  is. 

I  will  ask  that  that  be  marked  as  Defendant 
Bank's  next  exhibit. 

The  Court:    Admitted  as  C-X  and  C-Xl. 

(The  documents  referred  to  were  received  in 
evidence  and  marked  Defendants'  Exhibit  C-X 
^i     andC-Xl.) 
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Cross-Examination 
By  Mr.  Laven: 

Q.  Mr.  Sweeney,  at  any  time  from  the  29th  of 
July,  1946,  until  the  entire  cargo  of  wire  was  un- 
loaded from  the  White  Squall,  did  you  notice 
whether  or  not  there  were  any  identifying  marks 
on  each  roll  of  wire  indicating  that  it  was  [1334] 
Gonzalez  &  Blanco  or  Dulien  Steel?  A.     No. 

*     *     ^f 

Redirect  Examination 
By  Mr.  Bunn: 

Q.  Mr.  Sweeney,  you  testified  yesterday  that  you 
believed  it  was  Mr.  Londono's  intention  to  segregate 
between  galvanized  and  black  before  the  wire  got 
here;  I  mean  it  was  his  intention  before  the  wire 
got  here,  that  w^hen  the  wire  got  here  he  would 
separate  between  the  galvanized  and  the  black.  Did 
he  ever  tell  you  that?  A.    Yes. 

Q.    Do  you  know  when  ?  A.    No. 

Q.  Did  he  tell  you  whether  he  intended  to  have 
that  segregation  made  in  Los  Angeles  County  or 
after  the  wire  got  to  Colombia?  A.     No. 

Q.  You  testified  yesterday  I  believe  that  you 
said  that  you  did  not  deliver  any  documents  to 
Matson  Navigation  Company  at  all  after  the  deliv- 
ery of  the  delivery  order  of  July  31,  1946?  [1335] 

The  Witness :     It  says  on  there  Matson  acknowl- 
edged receipt  on  July  31. 
The  Court:     July  31? 
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The  Witness:    Yes,  in  pencil. 

Q.  (By  Mr.  Bunn)  :  When  you  said  yesterday 
that  you  did  not  after  that  time  deliver  any  docu- 
ments to  Matson,  did  you  or  did  you  not  mean  to 
Matson  direct  as  distinguished  from  any  transfer 
company  or  transmittal  to  Matson? 

*  *     * 

Q.     Do  you  understand  the  question? 
A.     Yes,  I  understand  it.    The  only  documents 
were  delivery  orders [1337] 

*  *       -x- 

The  Court:     Now  if  I  mav  have  a  moment  here. 

tj 

This  is  the  document  about  which  you  testified 
yesterday,  and  the  original  was  produced,  but  I  do 
not  remember  that  niunber. 

Mr.  Diether:    It  is  C-U,  I  think. 

Mr.  Bunn :     Is  that  the  M.  and  M.  delivery  order  ? 

Mr.  Diether:    To  Matson. 

The  Court:  Matson  Navigation  Company  re- 
leased to  M.  and  M.  Transfer  Company. 

You  said  that  that  was  given  on  the  31st.  There 
is  a  notation,  ''Phoned  to  Mr.  Ford,  10:25  a.m., 
7-31.'^   That  was  your  notation? 

The  Witness :  No,  that  was  delivered  to  Matson 's 
Los  Angeles  office  and  this  gentleman,  whose  signa- 
ture appears  here,  verbally  transmitted  it  to  the 
Wilmington  office. 

The  Court:  And  this  was  delivered  to  Matson 's 
office  when,  do  you  remember,  July  29  or  July  31? 

The  Witness :    July  31. 
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The  Court:  What  does  this  number  mean  in  the 
corner,  '^Please  refer  to  2333"? 

The  Witness:  That  is  the  file  number  that  we 
designated  for  the  transaction.  [1338] 

The  Court:     That  is  your  file  number? 

The  Witness:    Yes. 

^     *     * 

Q.  (By  Mr.  Bunn) :  Mr.  Sweeney,  I  show  you 
Exhibit  C-U,  and  call  your  attention  to  the  fact 
that  in  the  upper  left-hand  portion  near  the  margin 
of  that  document  appear  two  perforation  marks. 
Do  you  know  what  caused  those  perforation  marks  ? 

A.    Yes. 

*     *     * 

Q.    What  caused  them? 

A.     A  duplicate  copy  of  the  delivery  order. 

Q.  Was  there  a  custom  in  Mattoon's  office  re- 
garding duplicates  of  delivery  orders? 

A.    We  always  issued  them  in  duplicate. 

Q.  Was  there  a  custom  about  what  was  done 
with  them  immediately  upon  issuance?  Were  they 
fastened  together  or  not? 

A.  They  were  always  stapled  together  and 
then  turned  over  to  whoever  they  were  addressed 
to.  [1339] 

Q.  Have  you  any  further  explanation  as  to  the 
presence  of  those  perforations  there  and  the  ab- 
sence now  of  any  document  attached  to  it? 

Mr.  Dicther:  I  object  to  that  as  already  asked 
and  answered. 
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The  Court:     Overruled. 

Have  you  any  further  explanation "? 

The  Witness:  Yes.  We  always  issued  them  in 
duplicate  for  the  use  of  the  truck  company  or 
steamship  company  that  they  are  addressed  to  so 
that  they  can  have  one  copy  for  additional  use  in 
the  mechanics  of  their  releasing  the  freight. 

Q.  (By  Mr.  Bunn)  :  When  you  went  to  Mat- 
son's  Wilmington  office  with  Mr.  Londono,  and  Mr. 
Londono,  as  you  testified,  asked  to  see  the  original 
bill  of  lading  on  the  barbed  wire  and  he  was  handed 
a  document  by  Mr.  Ford,  how  far  apart  were  you 
and  Mr.  Londono  sitting  or  standing  at  that  time? 

A.    We  were  standing  alongside  one  another. 

Q.  Did  you  examine  these  documents  then  which 
Mr.  Ford  handed  to  Mr.  Londono  ?  A.    No. 

*     *     * 

Do  you  know  of  any  actual  w^eighing  on  scales 
of  any  of  [1340]  the  rolls  of  wire  in  this  Dulien 
shipment  ? 

Mr.  Diether :    When  and  at  what  time  ? 

The  Court :    At  any  time. 

Mr.  Diether:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  unless  it  is  shown  to  be 
weighed  at  the  time  it  left  the  dock. 

The  Court:    Overruled. 

The  Witness:  Yes.  All  the  wire  that  went  out 
on  those  Exhibits  38-1  through  5  were  weighed. 

Q.  (By  Mr.  Bunn) :  In  preparation  for  the 
shipment  to  South  America? 
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A.  Yes.  There  are  scale  tickets  in  the  files  to 
support  it. 

Q.  Do  you  know  of  the  weighing  of  any  of  the 
wire  other  than  that?  A.     No. 

Q.  What,  if  any,  custom  obtained  in  Mattoon's 
office  in  1946  regarding  the  freedom  of  access  of 
Mattoon's  customers  to  Mattoon's  files? 

Mr.  Diether:  That  is  objected  to,  what  the  cus- 
tom was.  He  has  testified  to  what  the  relationship 
was  between  Mr.  Londono  and  Mattoon. 

The  Court :  Overruled.  The  question  was  opened 
up  on  cross-examination  by  someone. 

The  Witness :  The  files  of  all  our  customers  were 
open  to  [1341]  the  customers.  In  other  words,  we 
needed  certain  supporting  information  and  had  to 
maintain  the  files,  but  if  at  any  time  they  wanted 
to  view  them  or  pick  up  some  notations  or  even 
documents,  it  was  their  privilege. 

Q.  (By  Mr.  Bunn) :  Was  Mr.  Londono  given 
any  greater  privilege  than  was  usually  accorded  to 
Mattoon ^s  customers?  A.     No. 

The  Court:  Was  the  custom  of  Mattoon  &  Com- 
pany, if  any  original  documents  were  taken  from 
any  of  the  files  by  the  customers,  to  secure  a  receipt 
for  them  or  a  notation  as  to  the  time  and  the  docu- 
ment? 

The  Witness :  If  we  thought  there  was  sufficient 
reason,  we  would. 

Q.  (By  Mr.  Bunn) :  You  testified  this  morning 
that  the  first  pickup  of  wire  from  Pier  A  for  trans- 
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portation  thereof  to  the  Moore-McCormack  Line 

was  on  July  30.   Now  did  you  see  it  done? 

A.     No. 

Q.  How  do  you  determine  that  it  was  on  the 
30th? 

A.  I  would  have  to  verify  it  with  the  trucking 
company. 

Q.    You  saw  it  there  on  the  31st  ?  A.    Yes. 

Q.  Is  that  the  reason  you  think  it  was  done  on 
the  30th?  [1342] 

A.  That  is  the  reason  I  thought  it  was  started 
on  the  30th. 

Q.  In  other  words,  your  statement  this  morning 
that  it  was  done  on  the  30th  was  a  conclusion  from 
the  fact  that  you  saw  the  wire  on  the  dock  at  Moore- 
McCormack  on  the  31st  ? 

Mr.  Diether :  I  object  to  that  as  leading  and  sug- 
gestive, and  calling  for  a  conclusion. 

The  Court :     Overruled.  Let  us  get  on. 

The  Witness:     The  answer  is  yes. 

*     ^     * 

Q.  (By  Mr.  Bunn) :  You  said  this  morning,  I 
believe,  that  there  were  no  other  persons  present  at 
the  selection  by  Mr.  Londono 's  counsel,  Mr.  Bunn, 
of  the  four  rolls  of  wire  which  are  in  the  courtroom. 
Do  you  mean  that  there  were  no  other  people  on  the 
dock?  A.    No,  I  don't. 

Q.    What  did  you  mean? 

A.    I  mean  that  no  one  else  was  closely  interested. 

Q,  Were  any  of  KoppeFs  men  there  at  [1343] 
the  time?  A.     I  don't  know. 
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Q.     There  were  people,  though,  weren't  there? 

A.    Yes 

Q.  Did  the  Southern  Pacific  Company  bill  Mat- 
toon  for  cash  advances  made  to  or  by  Transmarine 
or  Marine  Terminals? 

Mr.  Diether :    What  is  the  materiality  of  that  ? 

Mr.  Bunn :  This  morning  he  was  asked  about  the 
payment  by  Mattoon  &  Company  of  special  expenses 
for  which  Mattoon  was  billed  by 

The  Court:     Transmarine. 

Mr.   Bunn:    Transmarine.    Now  I  want  to 

know  whether  anybody  else  besides  Transmarine 
billed  Mattoon  for  disbursements  made  to  Trans- 
marine or  Marine  Terminals  by  such  other  parties, 
such  as  the  Southern  Pacific  Railroad? 

The  Witness:    Yes,  the  Southern  Pacific  did. 

The  Court :  The  supporting  documents  are  in  the 
file? 

The  Witness:    Yes. 

Q.  (By  Mr.  Bunn)  :  You  said  a  while  ago,  in 
answer  to  a  question — you  were  asked  if  you  ever 
told  Mr.  Londono  that  you  had  not  received  a  bill 
of  lading — and  you  answered  in  the  negative,  that 
you  had  never  told  him  that.  Does  that  mean  that 
you  changed  your  testimony  of  the  other  day  as  to 
what  you  told  him  when  he  came  and  asked  you  if 
this  document  was  a  bill  of  lading  and  handed  you 
the  freight  bill?  [1344] 

•K-  *  * 

The  Witness:  Well,  my  interpretation,  I  had 
that  in  mind  when  I  answered  it. 

The  Court:     I  asked  you  the  question  this  morn- 
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ing  whether  or  not  you  had  ever  told  him  that  you 

did  not  have  a  bill  of  lading. 

The  Witness:  I  am  explaining.  That  was  my 
interpretation  because  he  came  to  me  at  this  par- 
ticular time  with  the  freight  bill  and  said,  *^Is  this 
a  bill  of  lading  r^  and  I  said  ^^No.'^ 

The  Court:  At  that  time  did  you  state  to  him 
whether  or  not  you  had  ever  received  a  bill  of 
lading?  Did  he  ask  you  if  you  had  a  bill  of  lading? 

The  Witness:  I  don't  recall  that  he  asked  me.  I 
merely  said, ' '  That  is  the  only  document  I  have  ever 
received  to  cover  the  merchandise." 

The  Court:     Very  well. 

Mr.  Hubert  Morrow :  Your  Honor's  question  this 
morning  was  why. 

The  Court :  I  asked  him  both,  if  he  ever  did  and 
why  he  did  not.  [1345] 

Q.  (By  Mr.  Bumi)  :  You  stated  a  while  ago,  as 
I  remember,  that  according  to  the  custom  of  the 
trade,  bills  of  lading  are  issued  prior  to  the  loading 
on  the  ship.  What,  then,  is  the  meaning  of  the  lan- 
guage *^on-board''  bill  of  lading? 

Mr.  Diether:  That  is  objected  to  as  immaterial. 
It  hasn't  any  bearing  on  any  issue  involved  in  this 
case. 

The  Court :     Overruled. 

The  Witness:  The  ^^on-board"  endorsement 
means  that  the  merchandise  is  on  the  ship  and  is 
so  signed  for  by  the  steamship  company. 

Q.     (By  Mr.  Bunn) :     Then  ^^on-board"  bills  of 
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lading  are  issued  before  the  merchandise  is  actually 

on  board? 

A.     No,  that  is  the  purpose  of  it. 

Q.     In  other  words,  they  are  issued  afterwards? 

A.  They  are  issued  after  the  merchandise  is 
loaded  on  board. 

Q.  And  they  make  a  representation  that  it  is  on 
there ;  is  that  what  that  means  ?  A.     Yes. 

Q.  Mr.  Sweeney,  when  these  rolls  of  wire  that 
are  in  the  courtroom  now,  Exhibits  51,  52,  53,  and 
54,  were  selected  on  the  dock,  was  there  any  more 
or  any  less  or  any  different  quantity  of  rust  on  any 
of  them — I  mean  of  mud  on  any  one  [1346]  of 
them — from  what  now  appears  thereon? 

A.     There  was  more. 

Q.  What  movements  have  those  rolls  of  wire  to 
your  personal  knowledge  been  put  through  in  the 
actual  moving  of  them  from  KoppeFs  place  to  this 
courtroom  ? 

The  Court:  That  has  been  asked  and  answered. 
They  were  moved  off  and  on  the  truck  a  couple  of 
times,  I  suppose,  and  if  mud  was  on  there  three  or 
four  years  ago  it  has  dried  by  now.  [1347] 
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May  3,  1950 

RUSSELL  H.  MATHER 
called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 


Direct  Examination 

By  Mr.  Bimn : 

*  *     4t 

Q.    What  is  your  business,  Mr.  Mather? 

A.  Manager  of  Gonzalez  &  Blanco,  importers 
and  exporters. 

Q.  Were  you  so  engaged  in  1946,  in  July  and 
August?  [1350]  A.    Yes. 

Q.  And  have  you  at  all  times  since  then  been  so 
engaged  1  A.    Yes. 

Q.  Mr.  Mather,  were  you  with  Gonzalez  &  Blanco 
throughout  the  entire  year,  including  the  first  six 
months  also  of  the  year  1946?  A.    Yes. 

Q.    Did  you  go  to  Honolulu  in  1946? 

A.    Yes.  [1351] 

*  *     * 

Q.  Mr.  Mather,  did  you — answer  yes  or  no  to 
this — conduct  any  negotiations  on  behalf  of  Gon- 
zalez   &    Blanco   in   Honolulu   with    Dulien    Steel 
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Products  of  California,  Inc.,  or  Dulien  Steel  Prod- 
ucts,  Inc.,    for   the    purchase    of   barbed   wire   by 
Gonzalez  &  Blanco?  [1352] 

*  *•     * 

Mr.  Bunn :     Did  the  witness  answer  the  question  1 

The  Witness:    Yes. 

Mr.  Bunn:     The  answer  to  the  question  was? 

The  Witness:    Yes. 

The  Court :    He  answered  yes. 

Q.  (By  Mr.  Bunn)  :  With  whom  did  you  con- 
duct those  negotiations  in  Honolulu?  [1353] 

A.     A  Mr.  Hofius. 

Q.    Mr.  Lacy  Hofius?  A.    Yes. 

Q.  Do  you  remember  when  you  were  in  Hono- 
lulu in  early  1946? 

A.     The  latter  part  of  May  and  first  of  June. 

Q.  Did  you  ascertain  then  what  position,  if  any, 
Mr.  Lacy  Hofius  occupied  for  Dulien? 

*  *     * 

Mr.  Dasteel:  We  stipulate  that  he  represented 
Dulien,  but  this  witness  has  no  way  of  knowing 
what  particular  [1354]  capacity  he  had. 

*  *     * 

Mr.  Bunn :     That  makes  my  question  unnecessary. 
The  Court:    Very  well. 

Q.  (By  Mr.  Bunn) :  Mr.  Mather,  were  you 
shown  any  barbed  wire  in  Honolulu  ?  A.     Yes. 

Q.     By  whom  were  you  shown  it? 
A.    Mr.  Hofius. 
Q.    And  where  was  the  barbed  wire? 
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A.  In  three  different  locations. 
Q.     Do  you  remember  what  they  were? 


The  Witness:  They  were  located  at  what  I  re- 
member to  be  the  Marine  Corps  Base,  Camp  Scho- 
field,  and  another  location  that  was  connected  with 
the  War  Assets  Administration  Yard,  or  something, 
over  by  Pearl  Harbor.  I  don't  recall  the  name. 

The  Court:  The  Marine  Corps  Base  and  Camp 
what? 

The  Witness:     Schofield.  [1355] 

The  Court:    And  another? 

The  Witness :     Yes,  sir. 

Q.  (By  Mr.  Bunn)  :  Calling  your  attention,  Mr. 
Mather,  to  the  wire  which  you  saw  at  Camp  Scho- 
field, or  Schofield  Barracks  I  think  it  is  called,  will 
you  tell  us  whether  or  not  there  appeared  to  be 
made  any  segregations  of  different  kinds  of  wire  in 
that  which  you  saw?  A.     At  Schofield? 

Q.    Yes,  at  Schofield  Barracks? 

A.  They  had  done  some  work  in  palletizing  and 
the  wire  that  was  palletized  that  I  saw  was  good 
wire. 

Q.     Was  it  black  wire  or  galvanized  wire? 

A.     It  was  black. 

Q.  When  you  say  '^palletizing''  you  mean 
placing  on  pallets?  A.     That  is  right. 

The  Court:     What  is  a  pallet,  a  platform? 

The  Witness:    A  wooden  platform. 
■     Q.     (By  Mr.  Bunn)  :     Were  the  pallets  uniform 
in  size?  A.     Yes,  sir. 
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Q.     What  was  the  size,  approximately? 

A.     They  hold  20  coils. 

Q.     Piled  in  what  manner?  [1356] 

A.     Stacked. 

Q.     Do  you  remember  how  many  in  each  tier? 

A.    No,  I  don't. 

Q.    But  20  coils?  A.    Yes,  sir. 

Q.     Of  coils  weighing  how  much? 

A.     A  hundred  pounds. 

The  Court:  Is  that  a  hundred-pound  coil  over 
there,  or  a  28-pound  coil? 

The  Witness:  They  look  to  me  to  be  hundred- 
pound  coils. 

The  Court:    Approximately? 

The  Witness:    Yes. 

The  Court:  How  were  they  stacked,  like  dough- 
nuts? 

The  Witness :    One  on  top  of  the  other. 

The  Court:  I  mean  on  the  side,  this  way  or  this 
way  (illustrating)  ? 

The  Witness:     On  the  side. 

*     *     * 

Q.  (By  Mr.  Bunn)  :  Do  you  remember  the  occa- 
sion of  your  first  observation  of  wire  at  Schofield 
Barracks?  [1357]  A.     Yes. 

The  Court:  How  did  you  happen  to  go  to  Scho- 
field Barracks? 

The  Witness :    After  discussion  with  Mr.  Hofius. 

The  Court:    Did  he  take  you  out  there? 

The  Witness :    He  did. 
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The  Court:     Did  he  drive  you  out  there  in  a  car? 

The  Witness:    Yes,  sir. 

The  Court:  What  did  you  see  when  you  got 
there? 

The  Witness :     Barbed  wire. 

The  Court:     How  much? 

The  Witness:     (Pause.) 

The  Court:     Thousands  of  coils? 

The  Witness:  Oh,  yes.  I  would  guess,  and  it 
would  be  merely  a  guess,  between  2,000  and  2,500 
tons. 

The  Court :     Some  stacked  on  pallets  ? 

The  Witness :     Some  stacked  and  some  in  piles. 

The  Court :  How  much  of  it  was  galvanized  and 
how  much  was  not  galvanized? 

The  Witness :    99  per  cent  of  it  was  not. 

The  Court:     Was  not? 

The  Witness :     Yes,  sir. 

Q.  (By  Mr.  Bunn) :  Did  you  observe  the  condi- 
tion of  the  portion  which  was  not  palletized  ?  [1358] 

A.     Yes,  sir. 

Q.     What  did  you  observe  in  that  regard? 

The  Court :  I  do  not  understand  what  he  is  talk- 
ing about.   Was  it  all  palletized? 

Mr.  Bunn :  No,  sir.  He  has  already  testified  that 
a  small  portion  of  it  was  palletized. 

The  Court :     The  galvanized  wire  was  palletized  ? 

Mr.  Bunn:  No,  sir.  He  said  a  small  portion  of 
the  wire  was  palletized  and  that  was  black  Avire  that 
was  palletized. 

Q.     Am  I  correct,  Mr.  Mather? 
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A.    Yes,  sir. 

*     *     * 

Q.  What  did  you  observe  as  to  the  condition  of 
the  wire  at  Schofield  Bari\neks  which  you  there  saw 
was  not  palletized?  [1359] 

A.     Good,  bad  and  poor. 

Q.  Was  it  segregated  as  to  being  galvanized  or 
black?  A.     No,  sir. 

Q.  And  the  only  segregation  was  that  which 
was  on  the  pallets,  is  that  right? 

A.     That  is  right. 

Mr.  Diether:  Will  you  answer  audibly  so  we 
can  hear  you? 

The  Witness :     That  is  right. 

Q.  (By  Mr.  Bunn) :  What  did  you  observe 
about  the  wire  which  you  have  just  denominated 
bad  and  poor?  What  was  it  which  you  observed 
which  caused  you  to  say  it  was  bad  and  poor? 

A.  Some  of  the  coils  were  covered  with  mud 
and  some  of  them  were  extremely  rusty. 

The  Court:    What  was  good? 

The  Witness:  They  had  evidently  been  dumped 
in  the  mud  and  it  had  rained  on  them. 

The  Court:     The  good? 

The  Witness:     The  good. 

The  Court:    You  said  good,  bad  and  poor. 

The  Witness:     It  was  all  mixed  up  together. 

The  Court :     But  what  was  good  wire  ? 

The  Witness:  The  black  wire  was  in  excellent 
shape.  There  was  no  mud,  no  rust,  clean. 

The  Court:    And  the  bad  was?  [1360] 
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The  Witness:    Muddy  and  rusty. 

The  Court:    And  the  poor? 

The  Witness:     Palling  apart. 

Q.  (By  Mr.  Bunn) :  And  the  portion  which 
you  say  was  good  was  1  per  cent  approximately,  in 
your  opinion,  of  the  total? 

Mr.  Dasteel:  Just  a  moment.  He  never  said 
anything  of  the  kind. 

Mr.  Bunn:     He  said  the  other  was  99  per  cent. 

Mr.  Laven:     Not  galvanized. 

Mr.  Bunn:  He  said  the  other  was  99  per  cent. 
All  right. 

Q.    What  did  you  say,  Mr.  Mather? 

A.    99  per  cent  of  it  was  black. 

Q.  What  was  the  condition  of  the  barbed  wire 
which  you  observed  at  the  Marine  Base? 

A.    Good. 

Q.    Was  it  black  or  galvanized? 

A.    Mostly  galvanized. 

Q.    Was  it  on  pallets  or  not? 

A.    On  pallets. 

The  Court:    Excuse  me,  counsel. 

The  witness  up  to  this  moment  has  used  good, 
bad  and  poor.  We  have  four  coils  of  wire  in  the 
room  here.  Will  you  step  over  to  them  a  moment, 
please.  Perhaps  I  can  get  some  [1361]  notion  of 
what  you  are  talking  about. 

It  has  been  testified,  Mr.  Mather,  that  these  four 
rolls  of  wire  were  taken  at  random  from  the  ship- 
ment delivered  on  the  dock  consigned  to  Dulien 
Steel  at  Pier  A  at  Long  Beach.  No.  51  is  on  the 
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right,  Exhibit  52  is  the  next  one,  53  is  the  next  one 

and  54  is  on  the  left,  the  black  one. 

Now  can  you  indicate  by  pointing  to  any  one 
of  those  exhibits  what  you  mean,  or  do  they  exem- 
plify what  you  mean  by  good,  bad  and  poor  ? 

The  Witness:  No.  51  and  54  I  would  say  are 
good  rolls. 

The  Court :     And  which  is  bad  and  which  is  poor  ? 

The  Witness:  The  remaining  two  rolls — 52  is 
a  bad  roll. 

The  Court:     That  is  52? 

The  Witness:     Yes. 

The  Court:    Yes? 

The  Witness :     53  is  a  bad  roll. 

I  might  add  I  would  like  to  say  that  there  was 
much  wire  there  in  far  worse  condition  than  these 
two  rolls. 

Mr.  Bunn:     Meaning  52  and  53? 

The  Witness:  When  I  say  '^poor"  I  mean  to 
me  absolutely  unusable. 

The  Court:  Was  there  much  wire  there  that 
was,  as  you  say,  falling  apart? 

The  Witness :  In  worse  shape  than  these  [1362] 
two. 

The  Court:  Very  well.  You  may  resume  the 
stand. 

The  two  middle  ones  there  you  say  are  bad? 

The  Witness :     Yes. 

The  Court:  And  the  poor  is  even  worse  than 
that? 

The  Witness :    Yes,  sir. 
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The  Court:     Is  any  one  of  them  poor? 
The  Witness :     Not  according  to  what  I  saw. 
The  Court:     Not  the  way  you  saw  those? 
The  Witness:     Not  the  way  I  saw  the  wire. 
The  Court:    Very  well.  [1363] 

*     *     * 

(The  question  referred  to  was  read  by  the 
reporter  as  follows:  '^Q.  Mr.  Mather,  did  you 
select  for  Gonzalez  &  Blanco  in  Honolulu  any 
wire  and  order  it  from  Dulien  through  Mr. 
Lacy  HofiusrO 

The  Court:     The  objections  are  overruled. 

Q.  (By  Mr.  Bunn)  :  You  may  answer  the  ques- 
tion. A.    Yes. 

Q.    How  much  wire  did  you  select  and  order? 

A.    Approximately  1500  ton. 

Q.    What  kind  of  wire  did  you  select  and  order? 

A.     Good. 

Q.  Did  you  specifically  point  it  out  to  Mr.  Lacy 
Hofius?  A.    Yes. 

Q.  When  you  pointed  it  out,  was  it  segregated 
from  other  wire?  A.     Only  partially. 

Q.    To  what  extent? 

A.    About  30  per  cent  was  segregated. 

Q.  Now  do  you  remember  when  you  came 
back 

The  Court:  30  per  cent  of  what?  Was  this  1500 
tons  [1366]  galvanized  or  galvanized  and  black? 

The  Witness :  The  1500  tons  was  half  galvanized 
and  half  black. 
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The  Court:  Was  the  galvanized  wire  segregated 
or  segregated  by  sample? 

The  Witness:     There  was  very  little  segregated. 

The  Court :    And  likewise  the  black  ? 

The  Witness:     Only  fairly  so. 

Q.  (By  Mr.  Bunn)  :  Was  it  in  either  one  of 
the  two  places  you  have  last  mentioned,  Schofield 
Barracks  and  the  Marine  Base,  or  was  it  in  both — 
I  mean  was  part  in  each? 

Mr.  Diether:    You  mean  what  he  selected? 

Mr.  Bunn:    Yes. 

The  Witness:  The  galvanized  was  at  the  Marine 
Base,  segregated ;  at  Schofield  Barracks  it  was  only 
partially  segregated  and  was  black  wire. 

Q.  (By  Mr.  Bunn) :  When  did  you  come  ba<ik 
to  Los  Angeles  ? 

A.     Sometime  in  the  first  part  of  June. 

Q.    Were  you  in  Los  Angeles  on  July  26,  1946? 

A.    Yes. 

Q.  Did  you  remain  in  Los  Angeles  continuously 
from  then  until  the  end  of  the  year  1946  ? 

A.    Yes.  [1367] 

Q.  Do  you  remember  the  occasion  of  the  arrival 
of  the  SS  White  Squall  from  Honolulu? 

A.    Yes. 

Q.  When  after  its  arrival  did  you  first  see  any 
barbed  wire  that  had  come  on  it? 

A.    I  don't  remember  the  date. 

Q.  Well,  in  relation  to  the  unloading  of  any 
barbed  wire  from  that  ship,  when  did  you  first 
see  it?  A.    Practically  from  the  beginning. 
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The  Court:  Does  counsel  object  to  the  fact  that 
if  Mr.  Bunn  fixes  the  date  of  the  arrival  of  the 
White  Squall,  is  there  any  dispute  about  it? 

Mr.  Dasteel:     There  is  no  dispute  about  it. 

The  Court:     That  it  arrived  July  26? 

Mr.  John  Morrow:  We  will  stipulate  it  was 
July  26. 

The  Court:    Very  well.  [1368] 

*     *     * 

Q.  Do  you  know  how  soon  after  the  arrival 
of  the  ship,  which  arrival  was  on  Friday,  July 
26,  you  first  saw  any  wire  either  on  that  ship  or 
which  had  been  taken  off  of  that  ship  ? 

A.  As  I  recall,  it  was  about  five  days  after  the 
boat  arrived  that  I  got  on  the  boat.  I  may  be 
wrong  on  that  in  a  day  or  two,  but  I  don't  remem- 
ber how  long. 

Q.  Were  you  on  the  boat  before  any  of  the 
wire  was  unloaded?  A.    Yes,  sir. 

Q.  Assuming  that  the  unloading  of  the  boat,  the 
wire  from  the  boat,  commenced  on  Sunday,  the 
28th,  did  you  see  any  of  the  wire  on  Sunday,  the 
28th?  A.    No. 

Q.     You  know  you  weren't  there  on  Sunday? 

A.    Yes. 

Q.  Do  you  know  whether  or  not  you  were  there 
on  Monday,  July  29th?  A.     I  was. 

Q.    Were  you  there  in  the  early  part  of  the  day  ? 

A.     About  7 :30  in  the  morning. 

Q.    How  long  did  you  stay  there  ? 

A.     Until  6:00  o'clock. 
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Q.    At  night?  [1369]  A.    Yes,  sir. 

Q.     What  did  you  do  while  you  were  there  *? 

The  Court :     Not  everything  all  those  hours  1 

Mr.  Bunn:  I  was  just  trying  to  avoid  leading 
him  as  I  am  accused  of  doing  consistently. 

The  Witness:  I  watched  the  unloading  of  the 
wire. 

Q.  (By  Mr.  Bunn)  :  You  were  then  working  for 
Gonzalez  &  Blanco?  A.    Yes. 

Q.  Did  you  give  any  instructions  on  that  day, 
the  29th? 

Mr.  Diether :     To  whom  ? 

Mr.  Bunn:  To  anybody  at  the  dock  about  the 
unloading  of  the  wire. 

The  Witness:    Yes. 

Q.  (By  Mr.  Bunn) :  To  whom  did  you  give  in- 
structions ? 

A.  Transmarine  or  Marine  Terminals,  whoever 
was  the  terminal  operators. 

The  Court :  Go  ahead  and  tell  us  what  happened 
about  unloading  wire  down  there. 

The  Witness:  We  had  numerous  orders  for  de- 
livery of  wire  in  boxcars — gondolas — and  I  dis- 
cussed with  the  man  in  charge  of  the  terminal 
operators  at  Pier  A,  with  a  view  in  mind  of  getting 
the  cars  and  having  them  pulled  alongside  of  [1370] 
the  vessel  for  direct  unloading,  which  he  did. 

The  Court:    Without  going  on  the  dock? 

The  Witness:  Yes,  sir,  direotly  from  the  bont 
to  the  cars. 

The  Court:     Yes? 
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The  Witness:  This  they  did.  I  think  it  was 
either  10  or  12  ears  that  were  loaded  in  that  manner. 

Q.  (By  Mr.  Bunn)  :  On  the  29th,  or  over  a 
period  of  several  days? 

A.     On  an  average,  four  or  five  cars  a  day. 

Q.    Were  you  there  all  that  time?  A.    Yes. 

The  Court:  Now  we  are  talking  about  what 
happened  on  this  day  you  were  there  making  the  ar- 
rangements, or  whatever  it  was.  What  happened? 
You  talked  to  the  man  in  charge  about  having 
that  done  and  then  what  else  happened  ? 

The  Witness:     That  is  all. 

Q.  (By  Mr.  Bunn)  :  Did  you  give  any  specific 
instructions  about  specific  wire  that  should  go  on 
gondola  cars? 

The  Court:     By  '^specific"  what  do  you  mean? 

Mr.  Bunn:  As  distinguished  from  general  in- 
structions. 

The  Court :  As  distinguished  between  galvanized 
and  black,  or  good,  bad,  poor,  indifferent  or  what? 

Mr.  Bunn:  Your  Honor  has  put  into  the  ques- 
tion what  [1371]  counsel  won't  permit  me  to  put 
into  the  question. 

The  Court:  We  are  trying  to  find  out  what 
happened  here,  counsel.  Let  us  move  along. 

Q.  (By  Mr.  Bunn)  :  Mr.  Mather,  did  you  give 
any  instructions  as  to  any  segregation  of  galvanized 
wire  from  black  wire  at  that  time? 

Mr.  Diether:     For  loading  on  the  cars? 

Mr.  Bunn:     Yes,  sir. 
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The  Witness:  Merely  that  the  first  10  or  12 
cars  must  be  galvanized  wire,  or  a  major  portion 
of  it  galvanized  wire,  to  comply  with  the  orders  on 
hand. 

Q.  (By  Mr.  Bunn:  Did  you  watch  the  actual 
bringing  out  of  the  hold  of  the  ship  of  the  wire 
which  was  so  brought  out  that  day?  A.    Yes. 

Q.  What  was  the  condition  of  the  wire  which 
was  so  then  that  day  brought  out  direct  from  the 
hold  of  the  ship  and  put  on  gondola  cars  for  Gon- 
zalez &  Blanco?  A.     Good. 

Mr.  Diether:  Just  a  moment.  May  I  hear  that 
question  ? 

(The  question  referred  to  was  read  by  the 
reporter  as  follows:  ^'Q.  What  was  the  con- 
dition of  the  wire  which  was  so  then  that  day 
brought  out  direct  from  the  hold  of  the  ship 
and  put  on  gondola  cars  for  [1372]  Gonzalez 
&  Blanco?  A.  Good.") 

The  Court:  How  did  that  happen?  Was  there 
any  conversation  between  you  and  anybody  about 
it? 

The  Witness:  No,  other  than  that,  that  I  stated 
that  we  must  have  galvanized  or  a  large  percentage 
of  galvanized  wire  in  the  first  10  or  12  cars. 

The  Court:     To  whom  did  you  state  that? 

The  Witness:  To  the  representative  of  the  ter- 
minal operators  and  the  supervisor  for  the  Long- 
shoremen's Union. 

The  Court :     And  what  happened  ?  Did  they  bring 
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up  and  put  every  roll  of  wire  in  the  cars  that  came 

up  or  did  they  put  some  there  and  some  elsewhere  % 

The  Witness:  They  hit  a  very  good  selection 
of  wire  down  there  and  by  mutual  agreement  worked 
that  section  of  wire,  figuring  that  it  would  be  suf- 
ficient to  fill  up  the  cars  on  which  there  was  a  rush. 

The  Court:  In  other  words,  they  took  the  wire 
as  it  came  % 

The  Witness:     Yes. 

The  Court :     Out  of  the  hold  ? 

The  Witness:    Yes,  out  of  that  one  section. 

The  Court:     During  that  whole  day? 

The  Witness:     For  two  or  three  days. 

The  Court:     For  two  or  three  days?  [1373] 

The  Witness :     Yes,  sir. 

The  Court:    Very  well. 

Q.  (By  Mr.  Bunn) :  Did  they  put  on  the  gon- 
dola cars  for  Gonzalez  &  Blanco  any  of  what  you 
have  denominated  poor  wire?  A.    No. 

The  Court:     Or  bad? 

The  Witness :    No. 

Q.  (By  Mr.  Bunn)  :  Did  you  on  any  one  of 
those  first  few  days  see  any  wire  unloaded  onto  the 
dock  and  placed  on  the  dock? 

A.  They  were  unloading.  I  was  only  concerned 
with  the  cars,  I  wasn't  watching  the  other. 

The  Court:     Did  you  see  it? 

The  Witness:    Yes. 

Q.  (By  Mr.  Bunn)  :  At  the  same  time  that  that 
wire  was  being  moved  from  the  ship  to  the  gondola 
cars  for  Gonzalez  &  Blanco?  A.    Yes. 
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Q.  What  was  the  condition  as  you  observed  it? 
Did  you  observe  the  condition  of  the  wire  which 
was  simultaneously  being  put  on  the  dock? 

A.    Not  at  that  time. 

The  Court :  Was  it  coming  out  of  the  same  hold 
in  the  ship?  [1374] 

The  Witness:  No,  sir,  it  was  coming  out  of  a 
hold  aft. 

The  Court:    You  got  your  wire 

The  Witness :     Forward. 

The  Court:    forward? 

The  Witness:     Yes. 

Q.  (By  Mr.  Bunn) :  Did  you  at  any  time  after 
July  28,  which  was  Simday,  see  any  chalk  marks 
on  the  floor  of  the  dock  around  any  piles  of  wire 
on  the  dock? 

A.     I  saw  the  chalk  marks ;  yes. 

Q.    What  did  the  chalk  marks  indicate? 

A.  Placement  of  wire  for  Gonzalez  &  Blanco 
and  the  other  for  Dulien  Steel  Company,  I  think 
it  was. 

Q.  In  other  words,  the  wording  '*  Gonzalez  & 
Blanco''  was  written  in  chalk  on  the  dock? 

A.    Yes. 

Q.  And  the  words  '^ Dulien"  or  ''Dulien  Steel" 
were  written  in  chalk  marks  on  the  dock  ? 

A.  There  was  a  name,  I  don't  remember  whether 
it  was  ''Dulien  Steel"  or  not. 

Q.     But  something  other  than  Gonzalez  &  Blanco  ? 

A.    Right. 

The  Court:    Was  it  "Londono"? 
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The  Witness:     I  don't  think  so.  [1375] 

Q.  (By  Mr.  Bunn) :  Do  you  remember  how 
soon  in  that  week,  which  commenced  with  Sunday, 
the  28th  of  July,  you  saw  those  chalk  marks  for 
the  first  time?  A.     I  don't  remember  w^hen. 

Q.  When  you  first  saw,  as  you  remember,  those 
chalk  marks  and  the  piles  of  wire  designated  by 
them,  what  was  the  condition  of  each  separately  of 
those  piles  of  wire? 

Mr.  Diether:  I  object  to  that  as  indefinite  and 
uncertain. 

Q.     (By  Mr.  Bunn)  :     That  is 

Mr.  Diether :     Are  you  withdramng  the  question  ? 

Mr.  Bunn:     No,  I  will  wait. 

The  Court:     He  has  not  finished  yet. 

Mr.  Diether :     I  beg  your  pardon. 

The  Court:    He  said,  ^^That  is." 

Q.  (By  Mr.  Bunn)  :  That  is,  were  the  piles 
which  were  so  separately  marked  of  like  or  unlike 
condition  ?  A.     Like. 

Mr.  Diether:  Just  a  moment.  May  the  answer 
be  stricken  luitil  I  can  make  my  objection? 

The  Court :  The  answer  may  be  stricken  and  you 
may  object.  I  do  not  know  what  he  is  talking  [1376] 
about. 

Mr.  Diether:  I  don't  either.  That  is  the  objec- 
tion. 

Mr.  Bunn:  I  want  to  know  if  there  was  any 
distinction  in  the  appearance  of  those  two  piles 
of  wire  so  separated. 
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The  Court:    Why  do  you  not  ask  him  that? 

Mr.  John  Morrow:  I  object.  There  is  no  founda- 
tion laid  showing  he  examined  any  of  the  piles. 

Mr.  Bunn:  I  asked  him  if  he  looked  at  them, 
and  he  said  yes. 

The  Court:  The  objection  is  sustained.  The  an- 
swer is  stricken. 

Q.  (By  Mr.  Bunn)  :  Mr.  Mather,  how  did  those 
piles  of  wire  compare  with  each  other  as  you  ob- 
served them  ? 

The  Court :     In  appearance  ? 

Mr.  Bunn:    Yes. 

The  Court:     Or  in  size? 

Mr.  Bunn:     No,  sir,  as  to  condition  of  the  wire. 

The  Witness :     Similar. 

Q.  (By  Mr.  Bunn) :  Was  there  good  wire,  poor 
wire,  bad  wire  in  both  piles?  A.    Yes. 

Q.    Was  there  any  rusty  wire  in  both  piles  ? 

A.    Yes. 

Q.    Was  there  muddy  wire  in  both  piles?  [1377] 

A.    Yes. 

Q.  To  w^hat  extent  did  you  yourself  supervise 
the  removal  of  ware  for  Gonzalez  &  Blanco?  Did 
you  supervise  all  of  it  or  did  somebody  else  at  times 
supervise  the  removal  of  some  of  it? 

A.     I  was  there  all  the  time. 

Q.  Then  you  saw  all  the  wire  removed  from  the 
boat  that  was  removed  from  the  boat? 

A.    Yes,  sir. 

The  Court:  How  long  did  it  take  to  discharge 
that  cargo  of  wire  ? 
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The  Witness :     Either  10  or  12  days  all  told. 

The  Court:    And  you  were  there  every  day? 

The  Witness:    Yes. 

The  Court:  Generally  supervising  the  removal 
and  selection  of  the  wire? 

The  Witness:     Yes,  sir. 

The  Court :    Very  well. 

Q.  (By  Mr.  Bunn)  :  Did  you  cause  wire  for 
Gonzalez  &  Bianco  to  be  selected  from  any  of  the 
piles  on  the  dock  as  distinguished  from  direct  taking 
out  of  the  boat  ? 

A.    You  will  have  to  repeat  that,  please. 

The  Court :     I  think  maybe  he  should  ref rame  it. 

Let  me  ask  another  question.  You  were  there  10 
or  12  [1378]  days  while  they  were  discharging  the 
cargo  of  wire  for  Gonzalez  &  Blanco  ? 

The  Witness:     Yes. 

The  Court:  Did  they  in  the  meantime  discharge 
the  entire  cargo  of  wire  ? 

The  Witness :    Yes,  sir. 

The  Court :     And  either  on  the  dock  or  elsewhere  ? 

The  Witness:  On  the  dock  except  for  the  first 
10  or  12  cars. 

The  Court :  All  of  it  was  discharged  on  the  dock 
except  for  the  first  10  or  12  cars  about  which  you 
testified  which  were  discharged  directly  into  gon- 
dolas? 

The  Witness :     Yes. 

The  Court :     For  Gonzalez  &  Blanco  ? 

The  Witness :    Yes,  sir. 

Mr.  John  Morrow :    If  the  court  please,  may  it  be 
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understood  that  Matson  objects  to  this  entire  line 
of  testimony  on  the  ground  that  it  is  beyond  the 
issues  of  the  complaint  as  far  as  Matson  is  con- 
cerned. There  is  no  complaint  as  to  segregation  in 
the  complaint. 

Mr.  Laven :  Same  objection  as  far  as  the  Govern- 
ment is  concerned. 

The  Court:  The  objection  is  overruled  without 
prejudice  to  a  motion  to  strike.  [1379] 

Q.  (By  Mr.  Bunn)  :  Mr.  Mather,  did  you  cause 
to  be  selected  for  Gonzales  &  Blanco 

The  Court:  Just  a  moment.  How  many  tons 
went  on  in  gondolas  '^ 

Q.  (By  Mr.  Bunn)  :  How  many  tons  went  on  in 
gondolas  direct  from  the  ship  ? 

A.     Between  250  and  300. 

Q.  And  the  balance  of  Gonzalez  &  Blanco's  wire 
was  obtained  from  the  dock  itself  ? 

A.    Yes,  sir. 

Q.     And  did  you  supervise  that  selection? 

A.    I  did. 

Q.  Did  you  cause  the  wire  for  Gonzalez  & 
Blanco  to  be  selected  from  any  one  particular  por- 
tion of  the  dock  ? 

Mr.  Hubert  Morrow:  I  don't  know  what  counsel 
means,  take  it  from  Dulien's  file  or  Gonzalez  & 
Blanco's  file? 

The  Court:  I  think  that  is  what  he  is  getting, 
but  it  would  be  quicker  to  find  out  if  he  asked  him. 

Mr.  Bunn:  One  reason  I  am  going  this  way  is 
because  I  am  trying  to  save  time  on  a  multiplicity 
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of  objections  that  I  would  be  leading  this  witness. 
I  figure  it  would  take  less  time  to  do  it  this  way 
than  for  the  court  to  pass  on  four  objections  to  each 
question.  [1380] 

Mr.  Hubert  Morrow:  On  the  other  hand,  it  is 
not  understandable  what  you  are  talking  about. 

Q.  (By  Mr.  Bunn) :  How  was  the  selection 
made  by  you  for  Gonzalez  &  Blanco's  wire? 

The  Court:  The  witness  has  just  testified  it  was 
put  in  two  piles.  Ask  him  if  he  took  Gonzalez  & 
Blanco's  wire  from  both  piles  or  exclusively  from 
Gonzalez  &  Blanco's  pile 

Q.  (By  Mr.  Bunn)  :  Will  you  answer  that  ques- 
tion? A.     Prom  both  piles. 

Q.     Throughout  the  entire  time  of  removal? 

A.  Naturally,  we  went  to  Gonzalez  &  Blanco's 
pile  first,  exhausting  that  pile. 

Q.  Did  you  take  all  of  the  wire  which  was  in 
the  pile  marked  Gonzalez  &  Blanco?  A.     No. 

Q.    What  did  you  not  take  ? 

A.     The  wire  that  we  didn't  want. 

The  Court:     Which  wire  didn't  you  want? 

The  Witness :     The  poor  wire,  the  bad. 

The  Court:     The  bad? 

The  Witness :     The  bad  and  the  poor  wire. 

The  Court :     The  bad  and  the  poor  wire  ? 

The  Witness:     Yes,  sir.  [1381] 

The  Court:  You  left  that  then  and  went  over 
to  the  other  pile  and  got  the  rest  of  it? 

The  Witness :     Yes,  sir. 

The  Court :    How  much  did  you  leave  of  the  bad 
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and  poor  wire  in  the  Gonzalez  &  Blanco  pile?   In 
other  words,  how  much  did  you  get  from  the  other 
pile?  Do  you  remember? 

The  Witness:  I  don't  recall.  We  worked  so 
long,  it  was  covering  such  a  long  period  of  time, 
that  it  is  difficult  for  me  to  estimate  how  much 
wire  we  left  when  we  went  into  the  other  pile  and 
how  much  of  that  we  took. 

The  Court:  Well,  about  how  much?  Gonzalez  & 
Blanco  had  an  order  for  how  many  tons  ? 

The  Witness :     1500  tons. 

The  Court:     1500  tons? 

The  Witness :     That  is  right. 

The  Court:  And  you  shipped  about  250  tons, 
you  said,  on  the  gondola  cars? 

The  Witness:     300. 

The  Court:     Or  300? 

The  Witness :     Yes. 

The  Court :     That  would  leave  about  1200  tons. 

The  Witness:     That  is  right. 

The  Court:  About  how  many  tons  did  you  have 
to  get  from  the  other  pile  to  fill  your  order?  Half 
of  it? 

The  Witness :    About  600  or  700  tons.  [1382] 

Q.  (By  Mr.  Bunn) :  How  much  good  wire  in  all 
did  you  get?  Did  you  get  1500  tons  of  good  wire? 

A.    Yes,  sir. 

Q.  Now  after  the  1500  tons  of  good  wire  had 
been  removed,  did  you  observe  the  condition  of  the 
wire  which  then  remained  on  the  dock? 

A.    Yes. 
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Q.  Did  you  observe  the  quality  of  the  wire  which 
remained  on  the  dock  ?  A.    Yes. 

Q.  What  was  the  condition  of  the  wire  which 
remained  on  the  dock? 

A.     Good,  bad  and  poor. 

Q.  What  proportion  of  that  which  remained  was 
good  1 

Mr.  O'Malley:  I  don't  think  any  foundation  has 
been  laid  for  this,  your  Honor.  I  want  to  expedite 
this  trial  as  much  as  possible,  but  I  think  counsel 
should  lay  some  foundation  for  the  examination  by 
this  witness. 

The  Court :     Overruled. 

How  much  of  it  was  good  that  was  left  ? 

The  Witness :     About  10  per  cent. 

The  Court:  How  much  of  it  was  bad  and  how 
much  poor? 

The  Witness:  About  25  per  cent  bad  and  the 
remainder  poor.  [1383] 

The  Court:  By  ^^poor"  you  mean  worse  than 
bad? 

The  Witness :    Yes,  sir. 

Q.  (By  Mr.  Bunn)  :  Did  you  handle  any  of  the 
wire  which  went  to  Mr.  Londono? 

A.     Naturally. 

Q.     I  mean,  did  you  handle  it  with  your  hands? 

Mr.  Dasteel:  Just  a  moment.  I  object  to  that 
on  the  ground  that  the  question  is  not  specific.  He 
doesn't  say  what  wire  that  went  to  Londono,  whether 
it  was  after  Gonzalez  &  Blanco  or  not. 
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The  Court:  There  is  no  foundation.  It  does 
now  show  he  knows  w^hat  wire  went  to  Londono. 

Mr.  Bunn :     All  right.  I  will  clear  it  up. 

Q.  Did  you  handle  any  of  the  wire  on  the  dock 
which  did  not  go  to  Gonzalez  &  Blanco  ? 

Mr.  John  Morrow:  I  object  to  that,  calling  for 
a  conclusion. 

The  Court:     Overruled. 

Q.     (By  Mr.  Bunn)  :     I  mean  with  your  hands. 

A.    Yes. 

Q.     Did  you  break  any  of  it "?  A.     Yes. 

Q.  Did  you  have  to  make  an  effort  to  break  it 
with  [1384]  your  hands  or  did  it  break  easily  ? 

Mr.  O'Malley:  If  your  Honor  please,  I  think 
this  witness  can  testify  without  the  assistance  of 
counsel.  I  know  we  have  to  get  on  with  this  trial, 
but  counsel  ought  to  be  able  to  frame  questions 
which  are  not  leading.  Mr.  Bunn  might  as  well  get 
on  the  witness  stand  and  be  done  with  it. 

Mr.  Bunn:  I  either  have  to  do  it  that  way  or 
I  meet  the  coui-t's  admonition  that  I  should  get 
to  the  point  and  be  specific. 

Mr.  O  ^Malley :  We  have  experienced  counsel  here 
who  know  how  to  examine  a  witness. 

Mr.  Dasteel:  I  would  like  to  add  to  Mr.  O'Mal- 
ley's  objection  and  say  you  can  go  to  any  pile  of 
barbed  wire  and  after  examining  it  you  can  find 
a  piece  that  you  can  break  with  your  hands. 

The  Court:     Are  you  testifying? 

Mr.  Dasteel:     I  am  making  my  objection. 

The  Court :     That  you  can  go  to  any  pile  ? 
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Mr.  Dasteel:  Any  large  pile  of  wire  that  has 
been  out  in  the  open  for  several  years. 

The  Court:    What  do  you  mean  by  *4arge'"? 

Mr.  Dasteel:     A  thousand  pounds. 

The  Court:     Objection  overruled. 

Mr.  Dasteel:  In  other  words,  I  hope  that  your 
Honor  isn't  going  to  ask  me  to  break  some  of 
that.  [1385] 

The  Court:  Objection  overruled.  Let  me  hear 
the  question. 

(The  question  referred  to  was  read  by  the 
reporter  as  follows: 

(^^Q.  Did  you  have  to  make  an  effort  to 
break  it  with  your  hands  or  did  it  break 
easily?'') 

The  Court:  The  long  and  short  of  it  is,  did  it 
break  easily  or  was  it  good  wire  ? 

The  Witness:    Yes. 

The  Court:     Some  of  it  broke  easily? 

The  Witness:     Yes. 

The  Court :  Did  you  have  to  take  a  pair  of  pliers 
and  twist  it? 

The  Witness:    No. 

The  Court:  You  could  just  break  it  with  your 
hands  ? 

The  Witness:    Yes. 

Q.     (By  Mr.  Bunn)  :     Now,  Mr.  Mather 

The  Court:  Excuse  me,  counsel.  That  is,  the 
wire  that  remained  on  the  dock  after  you  had  taken 
all  of  the  deliveries  for  Gonzalez  &  Blanco? 
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The  Witness:    Yes,  sir. 

The  Court:  Now,  about  how  much  of  the  wire 
that  remained  on  the  dock  after  that  was  in  that 
condition,  or  appeared  to  be?  [1386] 

The  Witness:    Probably  2  per  cent. 

The  Court:     Is  that  what  you  call  poor  wire? 

The  Witness:    Yes,  sir;  unusable. 

The  Court:    Unusable? 

The  Witness:     That  is  right. 

The  Court:  And  about  how  much  of  it  was  bad 
wire? 

The  Witness :     Oh,  85  per  cent,  80  or  85  per  cent. 

The  Court :    And  the  remainder  was  good  ? 

The  Witness:    Yes,  sir. 

The  Court:  And  the  bad  wire  you  considered 
usable? 

The  Witness:  Yes,  sir,  requiring  processing  be- 
fore it  is  usable,  but  usable. 

The  Court:  That  is,  it  would  have  to  be  either 
oiled  or  pickled? 

The  Witness:    That  is  right. 

The  Court:    Or  something? 

The  Witness :    Yes. 

The  Court:  In  other  words,  the  2  per  cent  was 
beyond  redemption? 

The  Witness :    Yes,  sir. 

The  Court:  And  the  85  per  cent  was  usable  in 
its  then  condition? 

The  Witness:     Yes,  sir. 

The  Court:  And  the  remainder,  about  13  per 
cent,  was 
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The  Witness:    Good.  [1387] 

The  Court:    good  wire'? 

The  Witness :    Yes. 

Q.  (By  Mr.  Bunn)  :  Now,  Mr.  Mather,  after 
Gonzalez  &  Blanco  had  caused  to  be  removed  1,500 
tons  of  the  wire  from  the  dock,  did  they  later  under 
contract  from  Londono  take  some  of  that  which 
had  remained  *?  A.    Yes. 

Q.  I  show  you  Exhibit  for  identification  No.  42, 
which  is  the  agreement  between  Londono  and  Gon- 
zalez &  Blanco  dated  Octobed  22,  1946,  and  ask  you 
if  you  recognize  the  signature  purporting  to  be  that 
of  Thomas  Gonzalez.  A.    I  do. 

Q.    What  is  the  middle  initial?  A.    P. 

The  Court:  What  is  the  difference?  Nobody  is 
claiming  that  that  contract  was  not  executed,  are 
you? 

Mr.  Dasteel:    No. 

Mr.  O'Malley:     It  is  in  evidence. 

The  Court :    It  is  in  evidence. 

Mr.  Bunn:    No,  it  is  in  for  identification  only. 

Mr.  O'Malley:  There  is  no  question  about  the 
execution  of  it. 

Mr.  Bunn :     I  offer  the  contract  in  evidence. 

The  Court:    What  is  the  number?  [1388] 

Mr.  Bunn:     No.  42. 

The  Clerk:    It  is  in  evidence,  your  Honor. 

The  Court:    It  is  in  evidence? 

The  Clerk:    Yes. 
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Q.  (By  Mr.  Bunn) :  I  will  ask  you  if  you 
caused  to  be  made  in  the  office  of  Gonzalez  &  Blanco 
any  statement  of  the  quantities  of  wire  which  Gon- 
zalez &  Blanco  purchased  from  Londono  under  that 
contract  of  October  22,  19461  A.    I  did. 

Q.  I  show  you  a  document  marked  No.  48,  for 
identification,  and  ask  you  if  that  was  prepared  in 
your  office  *?  A.     It  was. 

Mr.  Diether:  Just  a  moment.  I  object  to  that, 
if  the  court  please.    It  is  a  self-serving  statement. 

The  Court:  Overruled.  If  it  was  prepared  in 
his  office,  what  is  the  difference  ?  How  can  that  hurt 
or  help  ?  It  is  an  introductory  question. 

Mr.  Diether:  As  I  understand  counsel's  purpose, 
it  is  merely  to  show  the  quantity  of  wire. 

The  Court:  I  know  what  his  purpose  is,  but  he 
can  ask  where  it  was  prepared,  and  it  does  not 
make  any  difference. 

Q.  (By  Mr.  Bunn) :  You  say  it  was  prepared 
in  your  office?  A.    Yes.  [1389] 

Q.    Under   your   direction?  A.    Yes. 

Q.  Can  you,  from  that  document,  tell  us  how 
much  wire  Gonzalez  &  Blanco  purchased  from 
Londono  under  the  contract  of  October  22,  1946? 

Mr.  Diether:     That  is  objected  to,  your  Honor. 

The  Court:  Is  there  any  question  about  that 
quantity? 

Mr.  Diether:    Yes. 

Mr.  O'Malley:  There  is  a  very  considerable 
question  as  to  the  amount.  [1390] 
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Q.  (By  Mr.  Bunn) :  Mr.  Mather,  was  that 
statement  which  you  have  in  front  of  you  prepared 
under  your  direction?  A.    Yes. 

Q.  In  the  ordinary  course  of  business  in  the 
office  of  Gonzalez  &  Blanco?  A.    Yes. 

The  Court:     May  I  see  it? 

(The  document  referred  to  was  passed  to  the 
court.) 

Q.  (By  Mr.  Bunn)  :  Will  you,  with  the  aid  of 
that  statement,  tell  us  how  many  28-pound  coils  of 
wire  Gonzalez  &  Blanco  received  from  Londono 
under  the  contract  of  October  22,  1946? 

Mr.  Dasteel:  Just  a  minute,  before  you  answer 
that.  I  would  like  to  see  the  exhibit  which  the  court 
has. 

(The  exhibit  referred  to  was  passed  to  coun- 
sel.) 

The  Court:  While  counsel  is  looking  at  that, 
may  I  not  ask  you,  Mr.  Mather,  is  that  statement 
No.  48,  which  is  before  you  and  which  Mr.  Dasteel 
is  now  looking  at,  a  summary  statement  taken  from 
the  books  and  records  of  Gonzalez  &  Blanco  [1391] 
of  the  transaction  to  which  it  relates  ? 

The  Witness:    It  is. 

The  Court:  It  was  compiled  under  your  direc- 
tion, was  it? 

The  Witness:    At  my  request. 

The  Court:    At  your  request? 

The  Witness :      Yes,  sir. 
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The  Court:  And  by  the  bookkeepers  and  other 
people  in  the  regular  course  of  your  business'? 

The  Witness:     That  is  right. 

Mr.  Dasteel:  Your  Honor  please,  my  objection 
to  this  testimony  is  on  the  grounds  that  there  is 
no  supporting  evidence.  This  is  simply  a  state- 
ment of  Gonzalez  &  Blanco  to  Londono  specifying 
a  number  of  coils,  a  number  of  tons,  and  an  amount 
of  money,  but  there  is  no  supporting  evidence  to 
show  that  the  figures  appealing  thereon  are  coiTect. 
Therefore  I  object  to  it. 

Mr.  O'Mally:  We  join  in  the  objection,  if  your 
Honor  please. 

The  Court :  In  connection  with  that,  I  doubt  not 
but  what  you  would  be  entitled  to  have  Gonzalez  & 
Blanco  bring  their  entire  books  and  records  up  here. 

Mr.  Dasteel :  Not  all  of  them,  but  some  evidence, 
your  Honor. 

The  Court:  Their  entire  books  and  records,  so 
that  you  could  pick  out  the  particular  items  as  they 
are  entered  from  [1392]  time  to  time.  The  witness 
has  just  testified  that  this  is  taken  from  their 
books  and  records  and  is  a  summary  statement  of 
what  they  contain.  He  is  entitled  to  testify  concern- 
ing it  and  you  are  entitled  upon  cross-examination, 
if  you  desire,  to  have  them  produce  their  books  and 
records  to  show  it.  The  objection  is  overruled. 

Q.  (By  Mr.  Bunn) :  Now  before  I  proceed  with 
further  questions  on  this  statement,  was  there  prior 
to  the  receipt  by  Gonzalez  &  Blanco  of  wire  under 
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the  eontraot  of  October  22nd  taken  by  Gonzalez  & 
Blanco  any  wire   for  experimental   pickling  pur- 
poses'? A.     Yes. 

Q.  Is  that  wire  so  taken  for  experimental  pick- 
ling purposes  included  in  here  ? 

Mr.  Diether:  Included  in  here'?  You  mean  in 
Exhibit  48? 

Mr.  Bunn:    In  that  Exhibit  48. 

The  Witness:    No. 

Q.  (By  Mr.  Bunn)  :  Now  did  you  have  any 
part  in  the  experimental  pickling  of  any  wire  before 
the  contract  of  October  22nd  was  made? 

A.  Well,  I  had  a  part  in  it.  I  don't  recall  the 
dates. 

Q.    You  did  have  a  part  in  it?  A.    Yes. 

Q.  Did  Gonzalez  &  Blanco  take  some  tonnage 
and  have  it  pickled?  [1393]  A.    Yes. 

Mr.  Dasteel :  Pardon  me.  Are  you  now  referring 
to  the  Londono  wire? 

Mr.  Bunn:    Yes. 

The  Witness :    Yes. 

Q.     (By  Mr.  Bunn)  :    Who  did  the  pickling? 

A.    Bernard  Epps  Company. 

Q.  Do  you  know  what  pickling  is  when  applied 
to  wire?  A.     Sure. 

Q.    What  is  it? 

A.  The  wire  is  subjected  to  a  chemical  process 
which  removes  the  galvanization,  dirt,  rust  and  ex- 
traneous material. 

Q.  Is  that  all  it  does?  Does  it  put  anything  on 
it  after  it  is  removed?  A.    No. 
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Q.  In  other  words,  it  is  a  removing  and  cleaning 
process?  A.    It  is. 

Q.  Now,  will  you  take  your  statement  No.  48, 
and  state  how  many  coils — I  will  withdraw  that. 

Does  that  statement,  No.  48,  show  the  full  quan- 
tity in  number  of  coils  and  tonnage  of  barbed  wire 
which  Gonzalez  &  Blanco  received  from  Londono 
under  the  contract  of  October  22,  1946 '^  [1394] 

The  Court:    You  mean  after  the  contract? 

Mr.  Bunn:     Yes,  sir. 

The  Court:    And  not  imder? 

Mr.  Bunn:  After  and  in  accordance  with  the 
terms  of  that  contract. 

Mr.  Diether:  I  object  to  that  as  being  indefinite 
and  uncertain. 

The  Court:  It  calls  for  a  conclusion  if  it  asks 
this  witness  if  it  was  in  accordance  with  the  terms. 
If  it  calls  for  a  date  it  does  not  call  for  his  con- 
clusion. What  is  your  question? 

Mr.  Bunn:  My  question  is  whether  or  not  that 
statement  shows  all  the  wire  which  Gonzalez  & 
Blanco  received  from  Londono. 

The  Court:    After  the  date  of  the  contract? 

Mr.  Bunn:  After  the  date  of  the  contract  of 
October  22. 

The  Court :  And  what  they  did  with  it  and  what 
became  of  the  money? 

Mr.  Bunn:    Yes,  your  Honor. 

The  Witness:     Yes. 

Q.  (By  Mr.  Bunn) :  Mr.  Mather,  I  notice  on 
that  statement  under  date  of  November  25,  1946, 
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check  No.  35616  for  $1,000.   Do  you  know  on  what 

particular  account  the  $1,000  was  paid  % 

Mr.  Diether :  That  is  objected  to  as  it  is  provided 
for  [1395]  right  in  the  contract. 

The  Court:    Let  him  finish. 

Q.  (By  Mr.  Bunn)  :  Was  it  for  any  specified 
number  of  tons  of  wire  or  was  it  for  demurrage  as 
mentioned  in  the  contract  of  October  22,  1946  ? 

Mr.  Diether:  The  contract  speaks  for  itself.  It 
specifies  that  he  is  to  pay  $1,000  on  account  of 
demurrage  charges. 

Mr.  Bunn:  I  want  to  know  whether  this  is  the 
$1,000  which  was  so  paid. 

The  Court :     Objection  overruled. 

The  Witness:    Yes. 

Q.  (By  Mr.  Bunn)  :  I  notice  from  the  state- 
ment, Mr.  Mather,  that  there  is  this  language  which 
I  want  you  to  explain,  if  you  will.  There  appears 
the  figures  838  tons  total  received,  near  the  top 
of  the  statement,  and  then  I  read:  *^Less  total 
number  of  coils  remaining  not  fit  for  pickling  and 
unusable  and  unmarketable  now  accruing  storage 
charges  at  Bernard  Epps',''  etc.,  and  that  there  are 
then  deducted  2080  coils  from  the  total  above  of 
23,173  coils,  and  that  there  are  then  deducted  104 
tons  from  what  is  above  it,  namely,  838  tons.  Will 
you  explain  why  that  deduction  was  made? 

A.  That  amount  of  wire  was  remaining  at  those 
two  cases  in  such  a  condition  that  it  couldn't  be 
pickled,  [1396]  cleaned,  or  anything  done  with  it. 
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Q.    And  Gonzalez  &  Blanco  refused  to  take  if? 

Mr.  Diether:     At  that  time? 

Mr.  Bunn :    At  that  time. 

The  Witness :    Yes. 

Q.  (By  Mr.  Bunn) :  And  refused  to  take  it  at 
$51  a  ton?  A.    Yes. 

Q.     Did  you  subsequently  take  it?  A.    Yes 

Q.    At  what  price? 

A.  $4  or  $4.50,  somewhere  around  in  there.  I 
don't  recall. 

Q.  Did  you  at  any  time  in  the  spring  of  1947, 
see  any  of  that  wire  at  Lomita? 

Mr.  Diether:  Isn't  that  already  agreed  to,  that 
that  wire  was  sold  to  Gonzalez  &  Blanco  for  $4.50? 
You  put  in  the  agreements  here. 

The  Court:  I  do  not  know  what  is  agreed  to, 
counsel.  I  was  under  the  impression  that  the  matter 
of  the  disposition  of  this  wire  which  remained  on 
the  dock  after  the  shipments  to  South  America  had 
been  agreed  to  by  everybody. 

Mr.  Diether :     That  is  correct. 

The  Court:  But  just  a  few  moments  ago,  and 
before  recess,  you  said  there  was  a  very  serious 
dispute  about  how  much  [1397]  wire  Gonzalez  & 
Blanco  had  gotten,  and  so  forth.  So  counsel  had 
just  as  well  go  ahead  and  prove  his  case. 

Q.  (By  Mr.  Bunn) :  Did  you  see  any  of  it  in 
the  Lomita  area?  A.     Sure. 

The  Court :    Any  of  the  remaining  wire,  the  wire 
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they  would  not  take,  is  that  what  you  are  talking 

about? 

Mr.  Bunn:  The  wire  that  they  wouldn't  take  at 
first. 

The  Witness:    Yes.  [1398] 

Q.  (By  Mr.  Bunn) :  Did  you  accompany  Mr. 
Dasteel  and  Mr.  Bunn  and  anybody  else  down  to 
the  location  of  somewhere  in  the  Lomita  area  in 
the  spring  of  1947? 

A.    I  met  you  there.  I  didn't  accompany  you. 

Q.     And  you  met  Mr.  Dasteel  there  ? 

*     *     * 

A.  I  don't  remember  seeing  Mr.  Dasteel.  I  re- 
member seeing  a  representative  of  Mr.  Dulien  there. 

Q.    But  you  don't  remember  who  it  was? 

A.     No,  I  don't. 

Q.  What  was  the  condition  of  the  wire  which 
you  there  saw  in  the  spring  of  1947  ? 

A.    Junk. 

The  Court :    How  much  was  it  ? 

The  Witness:     104  tons. 

The  Court:    How  do  you  know  it  was  104  tons? 

The  Witness:    I  counted  it.  [1399] 

Q.    Where  was  it,  in  Lomita? 

The  Witness:  In  the  Contractors  Supply  Com- 
pany, the  cleaning  and  pickling  company. 

The  Court:     That  is  where  you  had  it  pickled? 

The  Witness :    Yes,  sir. 

Q.  (By  Mr.  Bunn)  :  Did  you  have  pickled  in 
addition  to   the   25   tons   or   so   for   experimental 
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pickling  prior  to  the  date  of  the  contract  of  October 
22,  any  of  this  wire  which  you  bought  from  Lon- 
dono  as  it  is  shown  on  the  statement  No.  48  ?  After 
you  bought  it  did  you  have  it  pickled? 

A.    Yes. 

Q.    What  did  it  cost  you  to  have  it  pickled*? 

Mr.  Diether:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  not  bearing  on  any  issue 
involved  in  this  case. 

The  Court :     Overruled. 

Q.  (By  Mr.  Bunn) :  What  did  it  cost  you  to 
have  it  pickled? 

A.  The  prices  varied  from  $30  to  $44  or  $43  a 
ton.  I  could  explain  that  due  to  the  fact  that  the 
pickling  concerns  after  an  initial  run  found  their 
expenses  were  so  great  that  they  couldn't  continue 
at  those  prices.  Bernard  Epps  increased  his  price 
to  $30,  then  stopped  because  of  labor  trouble.  Then 
we  shipped  it  over  to  the  Contractors  Supply  [1400] 
Company,  who  continued  with  the  pickling  and  I 
think  the  total  cost  was  around  $40  or  $43  a  ton  at 
Contractors. 

Q.  And  you  paid  as  high  as  that  last  mentioned 
figure  for  the  pickling  of  some  of  it? 

A.  Yes,  pickling  and  costs,  that  is,  hauling  and 
labor  costs. 

Q.  Do  you  remember  the  manner  in  which  there 
was  transmitted  to  the  Citizens  Bank  the  payments 
which  are  shown  in  the  lower  left-hand  corner  of 
that  statement  No.  48  ? 
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The  Court:  By  the  way,  did  Gonzalez  &  Blanco 
transmit  the  payments  to  the  Citizens  National 
Bank  that  it  indicated  on  Exhibit  48 '^ 

The  Witness:     Yes,  sir. 

The  Court:  On  or  about  the  time  indicated 
there? 

The  Witness.    Yes,  sir. 

The  Court:    And  in  or  about  those  amoimts? 

The  Witness :    Yes,  sir. 

The  Court:  And  your  question  is,  in  what  man- 
ner? 

Mr.  Bunn:  Yes.  I  want  to  know  whether  they 
were  transmitted  direct  to  the  bank  or  to  Mattoon 
&  Company  and  from  Mattoon  &  Company  to  the 
bank. 

The  Witness :  I  think  the  first  two  or  three  pay- 
ments were  made  to  Mattoon  and  the  remainder 
were  made  to  the  bank. 

The  Court:    Directly? 

The  Witness:    Yes,  sir.  [1401] 

The  Court:    By  check  from  Gonzalez  &  Blanco? 

The  Witness :    Yes,  sir. 

Q.  (By  Mr.  Bunn)  :  And  the  checks  were  pay- 
able to  the  Citizens  National  Bank  ? 

A.     That  I  couldn't  say.  I  don't  know. 

Q.  Do  you  yourself  have  any  explanation  for 
the  language  opposite  the  payment  date  of  March 
31,  1947,  which  reads  ''Draft  collection  by  Citizens 
National  Bank"?  A.    Yes. 

Q.    What  is  your  explanation? 

A.    We  made  a  sale  of  some  wire  to  a  firm,  I 
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believe  in  Mexico,  and  made  an  arrangement  with 
the  Citizens  National  Bank  where  they  would  apply 
the  profit,  our  profit,  from  that  transaction  against 
the  obligation  due  them  on  this  wire. 

Q.     On  the  Dulien  contract  ? 

A.     On  Londono. 

Q.     I  mean  on  the  Londono  contract? 

A.    Yes. 

Q.  And  in  that  manner  the  $7,454.46  payment 
was  made  ?  A.    Yes. 

Q.  Now,  Mr.  Mather,  had  Gonzalez  &  Blanco 
prior  to  July  26,  1946,  purchased  and  sold  any 
barbed  wire  in  Los  Angeles  County,  California  ? 

Mr.  O'Malley:  What  is  the  purpose  of  this  line 
of  [1402]  inquiry? 

The  Court:  I  have  a  suspicion  that  he  is  prob- 
ably laying  a  foundation  upon  which  he  expects 
to  extract  expert  testimony.   Is  that  it? 

Mr.  Bunn:  I  am  going  into  the  value,  the 
reasonable  market  value  of  the  barbed  wire. 

The  Court:  That  is,  his  expert  testimony  con- 
cerning it  ? 

Mr.  Bunn:     Yes,  sir. 

The  Witness :    Yes. 

Q.  (By  Mr.  Bunn):  Did  you  after  July  26, 
sell  any  other  barbed  wire  besides  that  which  you 
bought  from  Londono? 

A.    Did  you  say  after? 

Q.    Yes,  after  July  31. 

The  Court :  During  the  year  1946,  did  you,  your 
firm  and  you  in  connection  with  it,  deal  in  the  buying 
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and  selling  of  barbed  wire,  galvanized  and  other- 
wise, in  and  about  Los  Angeles  County,  California, 
during  the  whole  year? 

The  Witness:    Yes. 

Q.  (By  Mr.  Bunn)  ;  Mr.  Mather — and  answer 
yes  or  no,  please,  to  this  question — do  you  know 
what  was  the  reasonable  market  value  in  Los 
Angeles  for  export  to  South  America  in  ton  lots 
in  August,  September,  October  and  November,  1946, 
of  unused  Government  surplus  barbed  wire,  12  and 
12%  gauge,  two-strand  with  [1403]  4  point  barbs 
spaced  at  3  inch  and  4  inch  intervals  in  good  con- 
dition, black  and  galvanized? 

Mr.  Laven:  Just  a  moment.  The  Government 
objects  on  the  ground  that  it  is  for  export.  The 
market  value  would  be  the  reasonable  value  in  the 
United  States  or  in  Los  Angeles  County,  not  for 
export  purposes. 

The  Court:     Overruled. 

Mr.  John  Morrow:  Matson  joins  in  the  same 
objection.  The  complaint  alleges  the  value  in  Los 
Angeles  County,  it  doesn't  allege  for  export. 

The  Court:     Objection  overruled. 

Mr.  Dasteel:    I  join  in  the  objection. 

Mr.  Diether:  The  Bank  objects  on  the  ground 
that  there  is  not  a  proper  foundation  laid,  and  on  the 
further  ground  that  the  question  includes  ^4n  good 
condition"  and  there  is  no  such  specification  in  the 
contract  between  Dulien  and  Londono. 

Mr.  John  Morrow:  We  add  that  to  our  objec- 
tion. 
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The  Court :  I  do  not  know  that  there  is  sufficient 
foundation  laid  for  the  question.  It  has  not  been 
shown  that  he  knows  or  has  an  opinion  as  to  the 
market  value. 

Mr.  Bunn:    I  haven't  yet  asked  him  what  it  was. 

The  Court:  The  question  is  whether  or  not  he 
has  an  opinion  as  to  the  market  value. 

Mr.  Bunn :     I  will  go  into  that.  [1404] 

The  Court :  The  market  value  of  wire  located  in 
Los  Angeles  County  for  export  to  South  America 
of  the  description  you  gave. 

Q.  (By  Mr.  Bunn)  :  I  w^ant  to  ask  you  some 
more  questions  then  in  order  to  lay  a  foundation. 

Do  you  know  how  much  barbed  wire  Gonzalez  & 
Blanco  sold  in  the  year  1946  in  all  ? 

A.     I  don't  know  without  looking  at  the  records. 

The  Court :     About  how  much  would  you  say  ? 

The  Witness :     Between  3,000  and  4,000  tons. 

Q.  (By  Mr.  Bunn) :  Did  you  buy  some  of  it 
from  somebody  other  than  Dulien  ?  A.     Yes. 

Q.     And  other  than  Londono  ? 

A.    Yes. 

Q.  Did  you  make  inquiries  beyond  the  boundaries 
of  the  state  of  California  for  the  ascertainment 
of 

The  Court:  I  think  that  that  is  an  appropriate 
question  on  cross-examination. 

Mr.  Bunn :     All  right,  sir. 

Q.  Do  you  have  an  opinion  as  to  what  was  the 
value,  the  reasonable  market  value,  for  export  in  ton 
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lots  of  wire  as  I  described  it  in  my  original  ques- 
tion? [1405]  A.     Yes. 

Mr.  Diether:     Same  objection. 

Mr.  John  Morrow:     Same  objection. 

The  Court :  During  the  period  July  and  August, 
1946? 

The  Witness:     Yes,  sir. 

The  Court:     Objection  overruled. 

Mr.  John  Morrow :  If  the  Court  please,  the  ques- 
tion was  subsequent  to  July. 

Mr.  Bunn:  I  said  July  and  August  and  Sep- 
tember and  October  and  November.  I  can  take  it 
month  by  month,  if  necessary.  I  thought  I  would 
save  time. 

Q.     In  August  of  1946?  A.     Yes. 

The  Court:  During  those  periods,  do  you  have 
an  opinion  as  to  the  fair  market  value  ? 

The  Witness :     Yes,  sir. 

The  Court :  Did  it  change  between  July,  August, 
September  and  October,  that  is,  the  fair  market 
value  at  Los  Angeles  for  wire  in  ton  lots  to  be  ex- 
ported to  South  America? 

The  Witness :     No. 

The  Court :     All  right. 

Q.  (By  Mr.  Bunn)  :  What  was  that  fair  market 
value  for  black  wire  ? 

Mr.  Diether:  My  objection  goes  to  the  fact  that 
the  question  includes  wire  in  good  condition,  as  I 
have  objected  [1406]  to  before. 

The  Court :     Overruled. 
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Mr.  Diether:  May  that  objection  go  to  all  this 
line  of  testimony'? 

The  Court :     Surely. 

Mr.  John  Morrow :     And  the  same  as  to  Matson  ? 

Mr.  Laven :  And  the  same  on  behalf  of  the  Gov- 
ernment ? 

The  Court :     Yes,  and  Dulien. 

Mr.  Dasteel:    And  Dulien. 

The  Court:     Overruled. 

Q.  (By  Mr.  Bunn) :  What  was  that  for  black 
wire  ?  A.     $120  to  $140  a  ton. 

Q.     F.o.b.  Los  Angeles'?  A.    No,  delivered. 

The  Court:     Delivered  to  South  America^ 

The  Witness:  Mexico,  South  America,  Central 
America. 

Q.  (By  Mr.  Bunn)  :  What  was  the  value  of 
galvanized?  A.     $160  to  $180  delivered. 

The  Court:  And  your  use  of  the  word  *\good" 
there  corresponds  to  your  testimony  as  previously 
given  about  good,  bad  and  poor  ? 

The  Witness:     Yes,  sir.  [1407] 

Q.  (By  Mr.  Bunn) :  Do  you  know  whether  or 
not  there  was  available  in  the  month  of  August  or 
the  month  of  September,  and  so  forth,  1946,  good 
galvanized  wire  of  the  description  I  have  just  been 
interrogating  you  about  in  Southern  California? 

*     *     * 

Q.  Other  than  that  which  you  obtained  as  good 
wire  from  Dulien?  A.     I  couldn't  find  any. 

Q.     Did  you  try?  A.     Yes. 

The  Court:     How  about  black  wire? 
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The  Witness:     I  couldn't  find  any. 

The  Court:     How  long  had  you  been  trying? 

The  Witness:     Every  30  days. 

The  Court:     Beginning  when? 

The  Witness:  Beginning  around  February  or 
March  of  1946. 

Q.  (By  Mr.  Bunn) :  And  you  went  to  Honohilu 
and  searched  for  some,  didn't  you? 

A.    No.  [1408] 

Q.     Were  you  over  there  on  something  else  ? 

A.     Specifically. 

The  Court:  You  mean  you  were  there  for  some- 
thing else  specifically  ? 

The  Witness :     No,  this  one  wire  specifically. 

The  Court:  You  went  over  there  specifically  in 
connection  with  this  wire  ? 

The  Witness :     Yes,  sir. 

Q.  (By  Mr.  Bunn)  :  Did  your  search  for  barbed 
wire  extend  beyond  the  boundaries  of  the  state  of 
California?  A.     Yes,  sir. 

Q.     To  what  ends  of  the  earth  did  it  go  ? 

A.     To  the  east  coast  of  the  United  States. 

Q.     You  say  most  of  the  United  States? 

A.     East  coast  of  the  United  States. 

Q.  Mr.  Mather — answer  yes  or  no — do  you  know 
whether  or  not  there  was  anybody  in  Southern  Cali- 
fornia who  in  the  last  six  months  of  1946  was  willing 
to  pay  any  more  than  $51  per  ton  for  any  of  the 
wire  which  you  bought  from  Londono  in  the  con- 
dition in  which  it  was  when  you  bought  it?  [1409] 
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The  Witness :     I  don't  know. 

Q.  (By  Mr.  Bunn)  :  You  mean  you  don't  know 
anybody  who  would f  A.     I  don't  know. 

The  Court :  Mr.  Mather,  at  that  time  was  there  a 
general  buyers'  and  sellers'  market  for  barbed  wire 
to  be  pickled  in  this  community  ? 

The  Witness :     No,  sir. 

Q.  (By  Mr.  Bimn) :  Mr.  Mather,  do  you  know 
exactly  how  much  wire  Gonzalez  &  Blanco  received 
from  the  White  Squall  under  bill  of  lading  LA-22, 
which  was  the  bill  of  lading  issued  to  Gonzalez  & 
Blanco  ?  A.     Approximately  1,500  tons.  [1410] 

*     *     * 

Q.  Do  you  know  approximately  when  Gonzalez  & 
Blanco  completed  the  removal  of  their  wire  under 
their  bill  of  lading  from  Pier  A  at  Long  Beach  as 
distinguished  from  any  of  [1411]  that  they  bought 
from  Londono? 

A.  September  or  October,  sometime  around  in 
there. 

The  Court:  I  am  at  a  loss  now,  Mr.  Mather.  I 
had  the  impression  that  the  unloading  took  10  or 
12  days. 

The  Witness:    Yes,  sir. 

The  Court:  And  then  it  remained  on  the  dock 
and  it  took  you  several  weeks  or  a  month  to 

The  Witnevss:     About  60  days. 

The  Court:     about  60  days  to  take  delivery 

from  the  dock  ? 

The  Witness:     Yes,  sir. 
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Cross-Examination 
By  Mr.  Dasteel : 

*     *     * 

Q.  Now  drawing  your  attention  to  the  four  rolls 
of  wire  to  my  right  in  the  courtroom  and  to  the  left 
of  his  [1412]  Honor,  the  judge,  would  you  say  that 
each  of  the  four  rolls  there  were  usable  ? 

A.     Yes. 

Q.  Now  you  testified  too  that  you  met  Mr.  Lacy 
Hofius  in  Honolulu  and  you  made  a  selection  of 
wire.  Now  just  what  did  you  mean  by  a  selection? 
Was  it  a  physical  selection?  Did  you  go  to  the 
barracks  and  point  out  each  roll  of  wire,  or  did  you 
sit  down  with  Mr.  Lacy  Hofius  and  on  paper  tell 
him  what  you  wanted?  Just  tell  us  how  you  made 
the  selection. 

A.  We  went  to  the  Marine  Corps  Barracks  and 
there  was  a  lot  of  wire  which  was  already  on  pallets 
stacked  up.  We  went  over  that  wire  very  carefully 
as  best  we  could  on  the  outside  and  around  the  piles. 
He  agreed  upon  my  request  that  that  wire  would  be 
shipped  first  to  us  of  the  total  of  1,800  tons  which 
we  purchased.   That  was  the  first  lot  to  go  out. 

We  went  from  there  to  Camp  Schofield.  At  Camp 
Schofield  we  saw  some  wire  on  pallets,  others  in 
piles.  We  went  over  the  wire  that  was  on  the  pallets 
very  carefully,  I  pointing  out  to  Mr.  Hofius  the  type 
of  wire  which  we  wanted.  He  agreed  that  we  should 
get  that  type  of  wire  in  sufiicient  quantities  from 
Schofield. 

The  wire  at  the  other  location,  which  I  am  unable 
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to  clearly  identify,  we  decided  to  skip.  It  was  small 
in  quantity  and  the  good  wire  there  was  insufficient 
to  make  it  worth  while.  [1413] 

Q.  How  did  you  assure  yourself  that  the  wire 
that  you  pointed  out  at  these  various  places  that  you 
have  just  testified  to  where  the  wire  was  located, 
how  did  you  assure  yourself  that  that  particular 
wire  was  moved  to  the  dock  ready  for  shipment  and 
loading  on  board  the  White  Squall? 

A.  May  I,  rather  than  answering  that  question, 
lead  up  to  that  ? 

The  Court:  He  said  '^how."  That  gives  you  a 
pretty  broad  latitude. 

The  Witness:  We  had  an  original  shipment  of 
300  tons  which  was  to  be  made  from  Honolulu  on 
the  first  available  boat  and  was  delivered  to  the 
dock  to  the  boat  and  delivered  to  Los  Angeles.  The 
quantity  and  the  quality  were  exactly  in  accordance 
with  the  description  of  the  wire  that  I  had  given 
Mr.  Gonzalez  and  being  located  at  the  Marine  Corps 
Barracks. 

The  Court :     When  was  this  shipment  now  ? 

The  Witness :     The  shipment  I  think  was  in  June. 

We  felt  that  we  could  completely  rely  upon  receiving 

deliveries  in  accordance  with  our  contract  after  the 

original  shipment.  [1414] 

*     *     * 

Q.  Did  you  see  the  wire  on  the  dock  at  Honolulu 
before  it  was  loaded  aboard  ship  ?  A.     No. 

Q.  This  wire  was  sold  to  you,  was  it  not,  by 
Dulien  f.o.b.  the  dock  at  Honolulu?  A.     Yes. 
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Q.  And  you  arranged  for  the  shipping  from 
Honolulu  to  Los  Angeles  yourself^  A.     Yes. 

Q.  Do  you  recall  the  first  day  that  you  saw  wire 
aboard  the  White  Squall  when  it  arrived  at  the  Long 
Beach  pier^ 

A.     I  recall  the  day  but  not  the  date. 

Q.  Didn't  you  testify  that  it  was  on  the  30th  of 
July^ 

A.  I  testified  approximately.  It  was  on  a  Mon- 
day. 

Q.     You  went  aboard  the  ship  %  A.     Yes. 

Q.  And  did  you  go  dow^n  into  the  hold  where  the 
wire  was  stored?  A.     Yes,  once.  [1415] 

*  ^     * 

The  Court:  One  was  forward  and  one  was  aft? 
There  were  two  holds  on  that  ship? 

The  Witness :  No,  there  were  four  holds  but  they 
were  all  full  of  wire. 

The  Court:     The  whole  boat  was  full  of  wire? 

The  Witness :    Yes,  sir.  [1416] 

*  *     * 

Q.  I  will  bring  you  back  now  into  the  hold  of  the 
ship,  Mr.  Mather,  and  ask  you  what  you  observed 
in  connection  with  wire  that  was  stored  aboard  ship 
as  to  its  segregation.  Was  any  of  it  marked  for 
Gonzalez  &  Blanco?  A.    No. 

Q.  Now  did  you  inquire  of  anybody  aboard  ship 
in  regard  to  segregation  ?  A.     No. 

Q.     You  testified  that  you  gave  instructions  for 


1130  Citizens  N,  T.  &  S.  Bank  of  L.  A. 

(Testimony  of  Russell  H.  Mather.) 

unloading    on    four    gondolas,    railroad     cars    of 

wire 

The  Court :  It  was  more  than  four.  He  said  three 
or  four  a  day. 

Mr.  Dasteel :     Three  or  four  a  day. 

Q.  Did  you  instruct  them  to  load  galavanized 
wire  or  black  wire?  A.     Galvanized.  [1418] 

Q.     Only  galvanized? 

A.  All  galvanized  or  the  greatest  majority  of 
galvanized,  is  what  our  order  called  for. 

Q.  What  was  loaded  on  the  first  few  cars,  all  gal- 
vanized or  was  it  mixed? 

A.     99  per  cent  galvanized. 

Q.     And  1  per  cent  black?  A.     About. 

Q.  In  other  words,  out  of  every  100  rolls  there 
was  one  roll  of  black  ?  A.     That  is  right. 

Q.     How  was  this  wire  unloaded  ? 

A.     How  was  it  unloaded? 

Q.  Yes,  exactly  w^hat  happened?  Was  it  un- 
loaded by  the  Marine  Transportation  Company? 
Who  lifted  the  wire  out  of  the  hold  of  the  ship  and 
hoisted  it  alongside  the  dock,  what  company? 

A.     I  think  it  was  Marine  Terminals. 

Q.    Marine  Terminals? 

A.  Whoever  were  the  terminal  operators  for  that 
dock. 

Q.     Did  you  see  them  do  that?  A.     Sure. 

Q.  And  did  you  direct  them  as  to  which  hold  of 
the  four  holds  in  the  boat  that  they  should  lift  the 
wire  from?  A.     No,  sir.  [1419] 

Q.     In  other  words,  that  was  their  option,  as  to 
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how  they  would  remove  it  from  the  boat,  as  far  as 

you  know? 

A.  They  opened  the  hatches  and  the  hold  and 
said,  ^^We  are  going  to  start'' — ^they  had  started — 
*^This  is  as  good  a  place  to  work  as  any,"  so  they 
started  in  there  and  worked. 

Q.  Was  someone  down  in  the  hold  carrying  out 
your  instructions  to  make  this  selection'? 

A.  No,  not  exactly.  They  weren't  working  on 
my  instructions.  In  this  hold  there  was  a  section  of 
wire  that  looked  to  me  to  be  particularly  good  and 
desirable  for  these  orders  that  we  had.  I  asked  the 
supervisor  of  the  longshoremen,  the  stevedores,  if 
they  could  please  load  as  much  of  that  section  of 
wire  in  the  cars  as  possible,  as  we  were  most  anxious 
to  get  these  orders  filled. 

They  agreed,  and  they  said  they  would  be  glad  to, 
and  did. 

Q.  In  other  words,  from  your  observation  in  one 
of  the  holds  there  was  a  stack  of  wire  that  looked 
good  to  you  and  you  told  them  to  unload  that  first, 
is  that  it?  A.     That  is  right. 

Q.  And  I  believe  you  testified  that  in  the  four 
holds  there  were  several  thousand  tons  or  more 
tonnage  than  you  had  purchased? 

A.     On  the  boat. 

Q.  You  testified  you  purchased  1,500  [1420] 
tons?  A.     Yes,  sir. 

Q.  And  you  observed  four  or  five  thousand  tons 
in  the  hold  there  ? 

Mr.  Bunn:     He  didn't  so  testifv. 
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The  Witness:  I  approximated  the  figures.  I 
don't  know  what  was  there. 

Q.  (By  Mr.  Dasteel)  :  What  was  your  approxi- 
mation of  the  tonnage  you  saw  in  the  four  holds  ? 

A.  Between  3,500  and  4,000  tons  on  the  whole 
boat. 

Q.  Now  at  the  time  you  were  unloading  wire  for 
Gonzalez  &  Blanco,  did  you  see  any  other  parties 
unloading  wire  for  Londono? 

A.     I  wouldn't  know. 

Q.  Did  you  see  any  of  this  wire  from  the  boat 
being  unloaded  other  than  that  which  was  being  un- 
loaded for  Gonzalez  &  Blanco?  A.    Yes,  sir. 

Q.     You  did?  A.    Yes,  sir. 

Q.    And  where  was  that  placed? 

A.     On  the  dock. 

Q.    Any  particular  place  on  the  dock  ? 

A.     In  two  sections. 

Q.     Was  it  marked?  [1421] 

A.     The  sections  were  marked. 

Q.     A  section  marked  **Londono"  or  ^^Dulien"? 

A.  I  don't  recall.  There  was  a  name,  and  there 
was  a  section  marked  *^ Gonzalez  &  Blanco." 

Q.  You  testified  there  were  two  piles  on  the  dock. 
Wasn't  one  marked  with  chalk  ^*  Gonzalez  & 
Blanco"?  A.     Yes. 

Q.  And  wasn't  there  another  pile  marked 
^^Dulien"? 

A.  I  said  it  was  marked  with  a  name.  I  don't 
recall  what  the  name  was. 
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Q.  And  you  testified  that  you  instructed  your 
men  to  unload,  to  take  from  both  piles'? 

A.     We  worked  our  pile  first. 

Q.  Yes,  but  thereafter  you  didn't  entirely  deplete 
your  pile  before  you  asked  them  to  unload  from  the 
other  pile,  isn't  that  correct  ?  A.     That  is  right. 

Q.     By  what  authority 

A.     Not  unload,  load. 

Q.     What  is  that?        A.    Not  unload,  load. 

Q.     All  right,  load. 

By  what  authority  did  you  take  wire  from  the 
dock  other  than  which  was  intended  for  your  com- 
pany? 

A.  By  authority  of — I  think  it  was  the  Mari- 
time [1422]  Commission,  although  I  am  not  sure. 
I  received 

The  Court:     The  War  Shipping  Administration? 

The  Witness :  I  think  it  was  the  Maritime  Com- 
mission. 

The  Court :     You  received  what  ? 

The  Witness :  I  received  word  from  the  Terminal 
operators  that  I  could  proceed  and  select  wire  from 
other  piles  to  complete  our  order. 

Q.  (By  Mr.  Dasteel) :  Who  in  particular  gave 
you  this  permission,  do  you  recall? 

A.  A  Mr.  Applegate  informed  me  that  he  had 
been  infonned  that  such  permission  should  be 
given  us. 

The  Court :     Mr.  Appelgate  is  connected  with 

The  Witness:  He  was  the  foreman  for  the 
Terminal  operators  on  the  dock. 


1134  Citizens  N.  T,  &  S,  Bank  of  L.  A. 

(Testimony  of  Russell  H.  Mather.) 

The  Court:  And  thereafter  did  you  take  from 
diiferent  piles? 

The  Witness :     I  took  the  best  I  could  get. 

The  Court :     From  any  pile  ? 

The  Witness :     Any  pile  and  all  piles. 

Q.  (By  Mr.  Dasteel) :  Referring  again  to  Ex- 
hibit No.  48,  you  have  testified  that  several  tons 
were  purchased  by  you  from  Londono  under  the 
agreement  referred  to  at  $51  a  ton,  and  then  there 
was  left  over  some  wire  that  they  couldn't  pickle 
and  you  [1423]  purchased  that  at  $4.50  a  ton? 

A.     That  is  right. 

Q.     Then  there  was  some  more  left,  was  there  not  ? 

A.     Not  that  I  know  of. 

Q.  Do  you  know  whether  or  not  all  of  the  ton- 
nage that  was  delivered  to  Lomita  for  pickling  was 
eventually  pickled,  all  of  it? 

A.     All  except  that  that  remained. 

Q.     Remained  where? 

A.     At  Lomita,  which  we  purchased  at  $4.50. 

Q.  Now  what  was  the  name  of  the  firm  that  did 
the  pickling  ?  I  believe  you  referred  to  it. 

A.     Contractors  Supply  Company. 

Q.     Contractors  Supply  Company? 

A.     That  is  right. 

Q.  Did  your  company,  Gonzalez  &  Blanco,  re- 
move all  of  the  wire  from  the  Contractors  Supply 
Company?  A.     Yes,  sir. 

Q.  Did  they  leave  some  debris,  some  scrap,  there, 
the  ones  that  you  testified  you  could  break  with 
your  fingers,  that  type?  A.     The  104  tons. 
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Q.     They  left  104  tons? 

A.     AVell,  eventually  it  all  went. 

The  Court:  You  mean  it  all  came  back  to 
you?  [1424] 

The  Witness :     Yes,  sir. 

The  Court:  Did  they  finally  abandon  any  there? 
That  is  what  you  are  getting  at  ? 

Mr.  Dasteel:     Yes. 

The  Witness:  Not  that  I  know  of.  I  mean,  the 
Contractors  Supply  Company  could  tell  you  whether 
it  was  one  or  two  coils  or  scrap  that  was  left  around, 
but  I  don't  know  because  I  didn't  stay  there. 

Q.  (By  Mr.  Dasteel)  :  In  any  of  this  wire  that 
you  handled  for  or  purchased  for  Gonzalez  &  Blanco, 
was  there  any  scrap  left  over  that  couldn't  be  used 
at  all  or  sold? 

A.     The  104  tons  which  was  sold  as  scrap. 

Q.     Which  was  sold  as  scrap? 

A.     Yes.  [1425] 

*     *     * 

May  4.  1950 

GEORGE  M.  STEPHENSON 
called  as  a  witness  by  and  on  behalf  of  the  plain- 
tiff, having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:  Be  seated,  please.  Will  you  state 
your  name,  please,  sir  ? 

The  Witness :     George  M.  Stephenson. 

The  Clerk:     And  your  address,  please? 

The  Witness:  413  West  7th  Street,  San  Pedro, 
California. 
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Direct  Examination 

Q.  (By  Mr.  Bunn)  :  Mr.  Stephenson,  you  are  a 
lawyer  licensed  to  practice  and  are  practicing  in  the 
state  of  California  ?  A.     I  am. 

Q.     Your  office  is  in  San  Pedro  I 

A.     Yes,  sir.  [1428] 

Q.  Did  you  in  1946  act  as  attorney  in  any  matter 
for  Gonzalez  &  Blanco  ?  A.    Yes,  I  did. 

Q.  Was  that  service  by  you  in  connection  with 
the  barbed  wire  transaction  arising  out  of  a  bill  of 
lading  from  Dulien  Steel  Products? 

A.    Yes,  it  was. 

Q.  Did  you  in  the  month  of  August,  1946,  in  con- 
nection with  that  matter  have  any  contacts  with 
Matson  Navigation  Company  ?  A.     Yes,  I  did. 

Q.  With  whom  in  the  office  of  Matson  Naviga- 
tion Company? 

A.  As  I  recall,  it  was  a  man  by  the  name  of  Mr. 
Banning. 

Q.  Had  you  been  theretofore  acquainted  with 
Mr.  Banning  ?  A.     No,  I  had  not. 

Q.  Now,  do  you  remember  the  occasion  of  your 
first  communication  with  or  from  him  in  that  re- 
gard? A.     Yes,  I  do. 

Q.  Independently  of  any  documents  do  you  re- 
member when  it  was  in  relation  to  the  first  day  of 
August,  1946? 

A.     No,  not  without  the  use  of  a  document. 
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Q.  Did  you  personally  confer  with  Mr.  Banning 
face  to  face?  A.     Yes,  I  did.  [1429] 

Q.     In  their  Los  Angeles  office? 

A.     Yes,  I  did. 

Q.  Was  that  face-to-face  conference  before  or 
after  the  writing  of  any  letter  or  letters  from  you 
to  Matson? 

A.     Before  the  writing  of  the  letter. 

Q.  I  ha.ve  just  shown  counsel  a  document  as  to 
the  existence  of  which  I  had  no  knowledge  until  last 
night,  even  after  I  had  made  arrangements  for  this 
witness  to  come  here.  Is  that  not  correct,  Mr. 
Stephenson  *? 

A.  That's  right.  I  didn't  remember  that  the  let- 
ter existed  until  I  examined  my  file  late  last  night. 

Mr.  Bunn:  I  intended  to  show  this  to  counsel 
earlier,  but  Mr.  Stephenson  was  unfortunately  de- 
layed and  just  got  here  about  the  time  court  opened 
so  that  I  hadn't  had  a  chance  to  do  it. 

Q.  (By  Mr.  Bunn)  :  While  counsel  are  exam- 
ining the  document,  if  they  don't  mind  I  will  ask 
3^ou  if  anybody  else  was  present  at  the  conference 
which  you  had  with  Banning  in  Matson's  Los  An- 
geles office  before  the  writing  of  the  letter  ? 

A.    Yes. 

Q.     Who  else  was  present? 

A.     I  believe  Mr.  Grinstein  was. 

Mr.  Hubert  Morrow :     A  little  louder,  please. 

The  Witness:  A  Mr.  E.  S.  Grinstein,  but  I  don't 
remember  from  my  recollection  the  presence  of  any- 
body except  from  the  [1430]  letter. 
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Q.  (By  Mr.  Bunn)  :  That  is  the  Mr.  Grinstein 
ofDulien?  A.    Yes. 

Q.  Do  you  know  how  long  before  the  letter  was 
written  the  conversation  took  place? 

A.     It  was  the  day  before, 

Q.  Did  you  have  any  documents  in  your  pos- 
session bearing  on  the  Gonzalez  &  Blanco  purchase 
when  you  were  at  that  conference  ? 

A.  I  don't  recall  that.  I  may  have  had  a  copy 
of  the  bill  of  lading,  but  I  would  be  guessing. 

Q.  Prior  to  that  conference  were  you  acquainted 
with  a  Mr.  Ball  of  the  War  Shipping  Administra- 
tion office  in  San  Francisco  I 

A.  I  had  a  telephone  acquaintance  with  him.  I 
dealt  with  him  on  the  telephone. 

Q.  Arising  out  of  one  or  more  than  one  tele- 
phone contact  prior  to  that  time  ? 

A.  Arising  out  of  more  than  one,  many  more 
than  one  telephone  conference. 

Q.     You  knew  his  voice  on  the  telephone? 

A.     Yes. 

Q.     Mr.  Stephenson,  I  show  you 

The  Clerk :     Let  me  have  that  and  mark  it,  please. 

The  Court:     58,  for  identification.  [1431] 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  58,  for  identification.) 

Mr.  Diether :     58,  your  Honor  ? 

The  Court:     58.   What  is  the  date  of  it? 

Mr.  Bunn :     August  9,  1946. 

The  Court :     August  9th  ? 
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Mr.  Bunn :     Yes,  your  Honor. 

Q.  (By  Mr.  Bunn)  :  I  show  you  what  purports 
to  be  a  carbon  copy  of  a  letter  on  your  letterhead, 
that  is,  the  letterhead  of  Loucks,  Phister,  Baker  & 
Stephenson  law  offices  at  413  West  7th  Street,  San 
Pedro,  California,  dated  August  9,  1946,  directed  to 
Matson  Na\dgation  Company,  550  South  Grand 
Avenue,  Los  Angeles,  California,  and  ask  you  if  you 
have  ever  seen  that  actual  document  before. 

A.     Yes,  I  have. 

Q.     What  is  it,  Mr.  Stephenson? 

A.  It  is  a  copy  of  a  letter  that  I  wrote  to  the 
Matson  Navigation  Company  on 

Mr.  John  Morrow:     We  can't  hear  vou. 

The  Witness :  I  am  sorry.  It  is  a  copy  of  a  letter 
that  I  wTote  to  the  Matson  Navigation  Company  on 
August  9,  1946,  and  which  I  delivered  personally  to 
the  Matson  Navigation  Company,  by  delivering  it  to 
Mr.  Banning  at  550  South  Grand  Avenue,  and  it  is 
receipted  for  by  Mr.  Banning  of  the  Matson  Naviga- 
tion Company.  [1432] 

Q.  (By  Mr.  Bunn) :  And  the  date  of  the  receipt 
form  on  the  bottom  of  the  second  page  is  what  date  ? 

A.     August  9,  1946. 

Q.  And  did  you  see  Mr.  Banning  sign  that  re- 
ceipt 1  A.     Yes,  I  did. 

Q.  Now,  does  that  letter  refresh  your  memory  as 
to  any  of  the  conversation  which  took  place  in  Mat- 
son's  office  on  the  day  before,  as  you  have  [1433] 
testified? 
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The  Witness :  I  have  already  refreshed  my  recol- 
lection, and  I  now  remember  the  substance  of  the 
conversation  and  the  fact  that  I  had  the  conversa- 
tion. 

Q.  (By  Mr.  Bunn) :  Will  you  tell  us  what  the 
conversation  consisted  of,  that  is,  what  Mr.  Banning 
said  to  you  and  what  you  said  to  Mr.  Banning  *? 

A.  I  can  only  tell  you  in  substance,  but  I  told 
Mr.  Banning  that  I  represented  Gonzalez  &  Blanco 
and [1434] 

Mr.  Bunn:  You  will  have  to  speak  loudly.  The 
acoustics  in  here  are  very  bad. 

The  Court :  And  if  you  will  stand  back  there,  he 
will  talk  to  you. 

Mr.  Bunn :     Thank  you. 

Mr.  Jolin  Morrow;  Pardon  me.  Could  you  re- 
move the  letter  from  the  witness'?  He  said  he  has 
already  refreshed  his  recollection. 

Mr.  Bunn :  The  witness  has  put  the  letter  on  the 
judge's  desk. 

The  Witness :  That  was  the  first  time  I  met  Mr. 
Banning,  and  I  introduced  myself  and  told  him  I 
represented  Gonzalez  &  Blanco,  and,  in  substance, 
I  told  him  that  our  clients  had  made  contracts  for 
the  sale  of  this  wire. 

Mr.  Laven:  Just  a  moment.  I  don't  believe  the 
entire  foundation  has  been  laid,  as  to  where  the  con- 
versation took  place. 

The  Court:  Yes.  It  was  at  Grand  Avenue,  and 
Orinstein  was  present  with  him,  and  it  was  the  day 
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before  the  date  of  the  letter  of  August  9th,  which 

would  make  the  conversation  on  August  8th. 

Mr.  Laven:     All  right. 

The  Witness:  I  told  him  our  client  had  made 
contracts  for  the  sale  of  the  wire,  and  that  we  had 
to  get  that  wire  off  the  dock  down  there  at  Long 
Beach,  and  that  we  wanted  [1435]  good  wire.  And 
he  told  me  that — he  said,  ^'As  you  already  know," 
or  something  to  that  effect,  ^^the  wire  is  mixed.''  ^'It 
became  mixed  in  loading,  and  there  is  another  prin- 
cipal involved  who  expects  wire,"  and  he  said,  ^^and 
we  are  not  going  to  let  you  take  all  good  wire.  You 
can  take  the  amount  of  wire  that  your  bill  of  lading 
calls  for,  but  you  have  to  take  it  without  regard  to 
type  or  condition." 

And  I  told  him  that  we  wouldn't  do  that,  that  we 
wanted  good  wire,  and  we  wanted  the  kind  of  wire 
our  bill  of  lading  called  for.  That's  all  I  remember 
of  the  conversation. 

The  Court :    What  did  he  say  then  ? 

The  Witness :  I  don't  think  he  said  much  of  any- 
thing else.  I  know  he  didn't  promise  to  comply  with 
our  demands.  But  one  other  thing  I  recall  about 
that  conversation.  He  told  me  that — or,  I  asked  him 
whether  or  not  there  was  any  way  that  the  Matson 
Navigation  Company  could  determine  which  wire 
belonged  to  which  person,  and  he  told  me,  no,  there 
was  not,  that  the  wire  w^as  not  tagged  or  marked  or 
identified  in  any  way  so  that  they  could  determine 
which  wire  was  to  go  to  which.  And  that's  all  I 
remember  of  the  conversation. 


1142  Citizens  N,  T,  &  S,  Bank  of  L,  A. 

(Testimony  of  George  M.  Stephenson.) 

Q.  (By  Mr.  Bunn)  :  Did  Mr.  Grinstein  par- 
ticipate in  that  conversation  by  saying  anjrthing  ^ 

A.     Well,  if  he  did,  I  don't  now  remember. 

Q.     Tha.t  is  all  on  August  the  8th  ? 

A.     Yes,  sir.  [1436] 

Q.  Now,  what,  if  anything,  did  you  do  in  regard 
to  the  Matson  Navigation  Company  the  next  day  % 

A.  Well,  I  wrote  a  letter  to  Matson  Navigation 
Company. 

Q.     Is  that  the  letter  I  have  shown  you  a  copy  of  ^ 

A.  Yes,  a  copy  of  it.  I  went  to  the  Matson  Navi- 
gation Company  at  550  South  Grand.  I  went  to  the 
Matson  Navigation  Company  at  550  South  Grand, 
saw  Mr.  Banning,  and  delivered  him  the  original  of 
the  letter,  and  asked  him  to  receipt  on  the  copy  of 
the  letter. 

Q.  Was  there  anybody  else  present  in  that  con- 
versation besides  you  and  Mr.  Banning  ? 

A.     I  don't  believe  so. 

Q.  Do  you  remember  whether  it  was  morning  or 
afternoon  ? 

A.     I  think  it  was  right  about  noon. 

Q.  Now,  did  you  thereafter  have  any  conversa- 
tion with  anybody  in  the  War  Shipping  Adminis- 
tration office A.    Yes. 

Q.  at  San  Francisco,  about  the  same  trans- 
action? A.     Yes,  I  did.  [1437] 

*  ■X'  * 

Q.  {By  Mr.  Bunn) :  How  soon  thereafter  did 
you  have  your  first  contact  with  the  War  Shipping 
Administration  on  this  transaction? 
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A.  Well,  I  am  not  certain.  I  can  only  guess  that 
it  was  about  a  week  later.  It  may  have  been  a  few 
days  later. 

Q.     And  how  was  that  contact  made  'f 

A,     Mr.  Ball  called  me. 

Q.  And  what  conversation  ensued  between  you 
and  him  on  the  phone  then,  that  first  time,  as  dis- 
tinguished from  any  subsequent  ones,  if  there  were 
any? 

A.     Well,  may  I  make  an  explanation  ? 

Q.  The  witness  can  always  explain  his  answer,  I 
think. 

A.  I  talked  with  Mr.  Ball  on  perhaps  five,  maybe 
ten  occasions. 

Q.     About  this  transaction? 

A.  About  this  transaction,  and  I  don't  remember 
any  conversation  that  I  had  with  him  in  any  one  of 
those  telephone  conversations,  except  that  I  remem- 
ber the  last  one  or  two  conversations  that  I  had  with 
him.  I  know  what  we  talked  about,  and  I  know 
what  he  told  me  in  the  last  conversation  [1438] 
but  we  were  talking  about  this  wire  business  all  the 
time. 

Q.  Are  you  able  to  give  the  substance  of  the  con- 
versations earlier  than  the  last,  even  though  you 
are  not  able  to  distinguish  the  one  conversation  as 
to  time  from  the  one  that  followed  it?  A.     Yes. 

Q.  All  right.  What  was  the  substance  of  those 
conversations,  prior  to  the  last  ? 

A.     That  my  letter  had  reached  his  desk. 

Q.     Did  he  identify  the  letter  of  August  9th? 
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A.  Well,  I  don't  know  whether  he  identified  it 
in  that  way,  but  I  had  called  upon  Matson  Naviga- 
tion Company  in  the  letter  to  give  us  some  sort  of 
answer,  and  to  tell  us  what  they  were  going  to  do. 

Q.  Had  you  written  any  other  letter  between 
your  August  8th  conference  with  ^ir.  Banning  and 
the  telephone  conversations  you  are  talking  about 
now?  A.     No,  sir,  I  had  not. 

Q.     All  right. 

A.  Mr.  Ball  told  me  he  represented  the  War 
Shipping  Administration,  and  he  identified  himself 
as  the  Mr.  Ball  I  had  dealt  with  previously,  and  at 
that  time  he  was  with  the  law  firm  of  Thatcher, 
Jones  &  Casey  of  San  Francisco.  Then  we  discussed 
the  wire  problem.  I  don't  remember  what  we  said 
in  the  first  part  of  any  conversation,  but  sometime 
along  the  [1439]  line,  and  it  probably  was  in  the 
first  conversation,  I  told  Mr.  Ball  my  clients  had  an 
order  bill  of  lading  that  called  for  so  much  wire  in 
good  condition,  and  that  we  expected  to  have  just 
that  much  wire  in  that  condition.  And  I  don't  re- 
member what  he  said  to  that,  but  later  on  I  cited 
some  cases  to  him.  I  remember  citing  him  the  case 
of  Carso,  reported  in  46  Fed.  2d,  which  is  a  case  on 
an  order  bill  of  lading  or  a  bill  of  lading.  Finally 
Mr.  Ball  called  me — no,*  I  am  losing  the  sequence.  I 
told  him  that,  as  I  saw  it,  he  was  going  to  have  two 
law  suits,  because  there  were  two  people  involved 
in  the  wire  on  the  dock  at  Long  Beach,  and  that,  as 
I  saw  the  situation,  that  he  would  be  much  better 
off  to  have  one  law  suit  instead  of  rwo,  and  that  T 
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figured  that  we  would  be  a  lot  tougher  to  handle 
than  the  other  principal  would,  because  we  had  an 
order  bill  of  lading.    And  in  the  last  conversation 
I  had  with  him,  he  called  me  and  said,  ^*I  have  in- 
structed the  Matson  Navigation  Company  to  let  your 
clients  go  in  and  pick  their  wire.   So  go  ahead." 
Q.     And  did  your  clients  go  ahead  and  do  so  % 
A.     Well,  I  told  them  to,  and  I  haven't  heard  any 
complaints  from  them  since,  so  I  assume  they  did. 

Q.  Did  you  thereafter — no — did  you  at  any  time 
after  August  9,  1946,  the  date  on  which  you  received 
the  receipt  from  Mr.  Banning  for  the  original  of 
the  letter,  have  [1440]  any  personal  conversation 
with  Mr.  Banning?  A.     Not  that  I  recall. 

*  *     * 

Mr.  Bimn:  Oh,  I  beg  your  pardon.  I  want  now 
to  offer  the  letter  in  evidence,  and  the  receipt  form 

by  Mr.  Banning. 

*  *     * 

The  Court:  The  subsequent  conversations  the 
witness  has  testified  to  with  Mr.  Ball,  and  the  form 
of  the  letter  being  a  demand  takes  it  out  of  the  rule 
for  the  purpose  of  refreshing  the  witness'  recol- 
lection. The  objections  are  overruled,  and  the  docu- 
ment is  admitted. 

(The    document,    heretofore    marked    Plain- 
tiff's Exhibit  58  for  identification,  was  received 

in  evidence.)  [1441] 
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Cross-Examination 
By  Mr.  John  Morrow : 

Q.  Mr.  Stephenson,  you  had  this  conversation 
with  Mr.  Banning  on  about  August  9th,  1946.  That 
was  the  date  you  said,  didn't  you? 

A.     No,  I  said  August  8th. 

Q.  August  8th.  Did  he  inform  you  to  the  effect 
that  he  could  do  nothing,  that  is,  Matson  could  do 
nothing  without  consulting  the  War  Shipping  Ad- 
ministration I 

A.  I  don't  remember,  sir,  whether  or  not  he  told 
me  that,  but  I  have  refreshed  my  recollection  to  this 
extent.  He  told  me  that  Matson  Company  was  the 
agent  for  the  War  Shipping  Administration,  as  I 
recall. 

Q.     Did  he  mention  the  words  '^ berth  agent"? 

A.     Well,  I  don't  remember. 

Q.  But  you  do  recall  that  Mr.  Banning  did  state 
that  Matson  w^as  the  agent  for  the  War  Shipping 
Administration?  A.     I  do  recall  that. 

Q.  Does  that  refresh  your  recollection  as  to 
whether  Mr.  Banning  said,  in  substance,  to  you  that 
Matson  would  have  to  consult  the  War  Shipping 
Administration  before  replying  to  your  demands? 

A.  I  don't  recall  that,  sir,  and  if  you  want  an 
explanation — I  don't  believe  that  he  told  me  that. 
If  you  would  like  an  explanation,  I  will  give  it  to 
you.  [1442] 

The  Court:  Do  you  desire  to  explain  your  an- 
swer  


vs.  J.  B,  Londono,  etc,  1147 

(Testimony  of  George  M.  Stephenson.) 

The  Witness:     Yes,  I  do. 

The  Court :     in  order  that  your  testimony  will 

speak  the  truth? 

The  Witness:  Yes.  I  don't  believe  Mr.  Banning 
told  me  that,  but  the  only  recollection  I  have  for 
that  belief  is  because  I  remember  being  very  aston- 
ished to  have  Mr.  Ball  of  the  War  Shipping  Admin- 
istration in  San  Francisco  be  the  first  one  to  re- 
spond to  my  letter. 

*       -x-       * 

Q.  (By  Mr.  John  Morrow) :  When  you  talked 
to  Mr.  Ball  on  the  phone  in  one  of  these  confer- 
ences you  mention,  he  informed  you,  did  he  not, 
that  the  War  Shipping  Administration  was  deciding 
or  was  making  the  decision  as  to  the  demands  made 
by  you  in  your  letter  of  August  9th  ^ 

A.  Well,  sir,  I  don't  believe  he  stated  it  in  just 
that  way.  I  had  the  impression  that  the  War 
Shipping  Administration  was  involved  in  deter- 
mining what  they  were  going  to  do  with  us  wath  our 
wire. 

Q.  That  w^as  the  impression  you  had  at  the  time 
you  [1443]  talked  to  Mr.  Ball?  A.     Yes. 

Q.  Your  impression  was  never  changed  in  that 
regard  at  any  other  date?  A.     No. 

Q.  You  got  that  impression  from  whatever  Mr. 
Ball  told  you?  A.    Yes. 
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Cross-Examination 

By  Mr.  Laven:  [1444] 

^     *     * 

Q.  Did  you  have  any  knowledge  that  it  was 
shipped  in  one  large — that  there  was  other  wire 
shipped  by  Dulien,  which  included  the  Gonzalez  & 
Blanco  shipment? 

A.  Well,  my  understanding  was  that  all  of  this 
wire  that  was  on  the  dock  in  Long  Beach  all  arrived 
in  the  same  ship. 

Q.  And  in  addition  to  the  amount  of  wire  that 
w^as  shipped  for  Gonzalez  &  Blanco,  do  you  know 
how  much  other  wire  was  shipped  on  the  same 
vessel  ? 

A.  I  don't  know  that.  I  went  down  to  the  dock, 
and  it  looked  like  acres  of  wire  to  me.  [1445] 

♦  TT  4f 

Q.     Now,  did  you  see  the  wire  down  on  the  dock. 

A.     Yes,  sir. 

Q.  Did  you  see  any  marks  or  tags  on  it — any 
tags  two  inches  high  marked  *' Gonzalez  &  Blanco '^ 
on  either  wire  % 

A.  Well,  I  didn't  see  any  tags  on  the  wire.  Of 
course,  I  didn't  examine  the  whole  pile. 

Q.  Did  you  see  any  markings  of  any  kind  iden- 
tifying the  wire  ? 

A.  I  don't  believe  I  did,  but  when  I  went  down 
to  the  dock  to  examine  the  wire,  I  was  looking — I 
was  primarily  interested  in  determining  whether 
or  not  there  was  any  marking  on  the  wire  which 
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would  indicate  that  the  wire  belonged  to  Gonzalez 

&  Blanco. 

Q.     Did  you  find  such  indication? 

A.     I  don't  believe  I  did. 

Q.  Well,  do  you  recall?  Can  you  refresh  your 
recollection,  and  tell  us  whether  you  did  or  not? 

A.     All  I  have  is  a  belief.   I  don't  believe  I  did, 

sir.  [1446] 

*     4t     * 

Q.  (By  Mr.  Laven) :  Didn't  you  testify  on 
direct  examination  that  Mr.  Banning  said  the  wire 
was  not  tagged  or  identified  in  any  manner  ? 

A.  I  testified  that  Mr.  Banning  told  me  that  there 
was  no  marking  or  tagging  on  the  wire  to  indicate 
which  wire  would  belong  to  Gonzalez  &  Blanco  and 
which  wire  belonged  to  the  other  principal  involved. 

Q.  Now,  in  your  conversation  with  Mr.  Ball,  you 
told  him  that  you  had  a  clean  order  bill  of  lading, 
did  you  not  ?  A.     Yes,  I  did. 

Q.  And  that  he  told  you  in  reply  to  that,  when 
he  finally  gave  you  an  answer,  that  because  you  had 
the  clean  order  bill  of  lading  that  you  had  a  right 
under  the  bill  of  lading  to  select  what  the  bill  of 
lading  called  for  ? 

A.  Well,  I  think  he  felt  that  was  the  only  way 
out  of  the  difficulty.  The  bill  of  lading  didn't  get 

Q.  I  am  asking  just  what  he  said,  not  what  he 
felt,  sir.  I  am  asking  what  he  told  you. 

A.     Now,  repeat  your  question.  [1447] 

Mr.  Laven:  Will  you  read  the  last  question, 
please? 
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(The  question  referred  to  was  read  as  fol- 
lows: *'Q.  And  that  he  told  you  in  reply  to 
that,  when  he  finally  gave  you  an  answer,  that 
because  you  had  the  clean  order  bill  of  lading 
that  you  had  a  right  under  the  bill  of  lading  to 
select  what  the  bill  of  lading  called  for^^') 

The  Witness:  No,  he  didn't  tell  me  that  we  had 
any  right  to  make  any  selection. 

Q.     (By  Mr.  Laven)  :     He  didn't  tell  you  that? 

A.     No. 

Q.     What  did  he  tell  you? 

A.     He  said  that  we  were  entitled  to  have  what 

the  bill  of  lading  called  for,  so  much  wire  in  good 

condition,  and  he  said,  ^^You  may  go  select  it."  But 

I  don't  believe  he  said  we  had  a  right  to  make  a 

selection.  [1448] 

*     *     * 

RUSSELL  H.  MATHER 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  previously  sworn,  resumed  the  stand 
and  testified  further  as  follows: 

Cross-Examination 
By  Mr.  Dasteel : 

Q.  Mr.  Mather,  yesterday  afternoon  you  testi- 
fied that  you  sold  a  quantity — rather,  that  you  pur- 
chased a  quantity  of  barbed  wire  from  Londono 
and  paid  $51.00  a  ton  for  it.    Do  you  recall  that? 

A.    Yes. 
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Q.     Did  you  resell  that  wire?  A.     Yes. 


The  Court:     When  did  you  sell  it'^ 

The  Witness:  Over  a  period  of  60  days,  or 
longer  than  that.  [1449] 

The  Court:     In  1947  or 

The  Witness :     It  was  in  1947. 

The  Court:  Beginning  with?  Is  this  the  April 
sale  of  wire  ? 

Mr.  Dasteel :  That  is  the  wire  that  he  purchased 
from  Londono  at  $51  a  ton. 

The  Court:  Well,  when"?  What  is  the  evidence 
on  it? 

Mr.  Bunn:  The  evidence  is  that  it  was  in  1946, 
in  October,  under  the  contract  of  October  22nd,  but 
delivered  up  through  and  into  December,  I  believe. 

The  Court:  The  objection  to  the  question  is  over- 
ruled. You  may  answer,  Mr.  Mather,  what  you  re- 
ceived for  this  wire. 

Mr.  Bunn :  Will  counsel  fully  determine  whether 
he  did  anything  to  the  wire  before  he  sold  it? 

Q.  (By  Mr.  Dasteel)  :  Well,  this  wire  that  you 
purchased  at  $51  a  ton,  did  that  price  include  any 
pickled  wire?  A.     No,  sir. 

Q.     Did  you  process  the  wire  at  all? 

A.    Y'es. 

Q.  After  paying  $51  per  ton,  what  did  you  do 
in  the  way  of  processing? 

A.  We  made  a  contract  with  Bernard  Epps  and 
Contractors  Supply  Company  for  the  pickling  of 
that  wire. 


1152  Citizens  N,  T.  &  S,  Bank  of  L.  A. 

(Testimony  of  Russell  H.  Mather.) 

Q.  How  much  a  ton  did  you  pay  for  the  proc- 
essing ? 

A.  We  paid  from  $20  to  40— around  $43,  I  think 
it  [1450]  was. 

Q.  Now,  tell  us  what  you  sold  this  wire  for, 
after  it  was  processed? 

A.  To  tell  you  that,  I  would  have  to  get  the 
records.  There  were  many,  many  sales  on  it,  and 
the  prices  varied. 

Q.  Have  you  any  recollection  at  all  of  the  price 
per  ton? 

A.     I  made  no  contracts  for  the  sale  of  the  wire. 

They  were  all 

*  *     * 

Q.  (By  Mr.  Dasteel)  :  How  much  of  that  wire 
was  processed — all  of  it? 

A.  All  of  it  except  the  remaining  tonnage  which 
was  determined  to  be  junk. 

Q.  I  am  talking  about  the  $51-a-ton  wire  which 
you  purchased.    Is  that  it?  A.     Yes.   [1451] 

*  *     * 

Q.  (By  Mr.  Dasteel) :  You  testified  that  Gon- 
zalez &  Blanco  sold  the  wire  which  you  purchased 
from  Dulien  for  a  price  of  between  $160  and  $180, 
delivered  F.O.B.  South  America. 

Mr.  Bunn:     Object  to  the  question. 

The  Witness:     I  didn't  testify  to  that. 

Q.     (By  Mr.  Dasteel) :    What  did  you  testify? 

A.  I  testified  that  the  market  value  was  $160 
to  $180. 
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The  Court:     C.I.F. 
The  Witness :     C.I.F.  or  C.  and  F. 
The  Court:     What  is  ^^C.  and  F.^'? 
The  Witness:     Cost  and  freight. 
The   Court:     Cost  and   freight? 
The  Witness :     Yes,  sir.  [1453] 

*     *     * 

The  Court :  "^  *  *  If  the  market  value  was  $160 
to  $180  a  ton  C.I.F.  or  C.  and  F.,  say,  at  Panama, 
how  much  would  the  cost  of  freight  be  to  Panama  ? 

Mr.  Bunn:     If  he  knows. 

The  Court:     If  he  knows. 

The  Witness:  It  would  be  a  guess.  Approxi- 
mately $20  to  $22  a  ton. 

Mr.  Dasteel:     I  didn't  hear  the  answer. 

The  Court:    $20  to  $22  a  ton,  he  guesses.  [1454] 

^     *     * 

The  Court:  Do  you  ship  any  to  Colombia,  or  do 
you  know  the  freight  rate  to  Colombia  per  ton  ? 

The  Witness:     Around  $22  to  $25,  I  think. 

Mr.  Bunn:    That  is  by  water,  isn't  it? 

The  Witness:     By  water. 

Q.  (By  Mr.  Dasteel) :  I  refer  you  to  Exhibits 
51,  52,  53,  and  54,  and  ask  you  the  market  value  in 
Los  Angeles,  as  between  July  and  November,  1946, 
of  Exhibit  No.  54  ?  A.I  will  have  to  look  at  it. 

Q.    All  right. 
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(Witness  examines  wire.) 

The  Court:  51  is  on  your  right,  and  they  go  on 
to  54,  which  is  the  black  wire. 

The  Witness:     This  is  54? 

Mr.  Dasteel :     Yes,  that  is. 

The  Witness :     $120  to  $140. 

The  Court :    Los  Angeles  free  on  board? 

The  Witness :  That  would  be  our  delivered  price. 
We  would  gauge  our  price  in  accordance  with  the 
delivery. 

The  Court :    He  is  asking  about  the  market  price. 

Mr.  Dasteel:    Los  Angeles. 

The  Witness:  We  sold  no  wire  in  Los  Angeles. 
I  don't  know. 

Q.  (By  Mr.  Dasteel)  :  But  you  would  base  your 
price  on  Los  Angeles  at  all  times,  would  you  [1455] 
not?  A.    No,  we  would  not. 

*  *     ^ 

Mr.  Bunn:  But  he  said  without  the  records  of 
Gonzalez  &  Blanco  he  can't  answer  those  ques- 
tions. [1456] 

*  *     » 

The  Court:  With  wire  like  Exhibit  54,  what 
would  you  get  in  Mexico  City  per  ton? 

*  *     ♦ 

Mr.  Bimn:  I  am  going  to  object  to  the  Mexico 
City  because  that  goes  by  rail,  transportation  by 
rail.  [1457] 

Mr.  Dasteel:     Take  a  seaport. 
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The  Court:  Say,  a  seaport  in  South  America, 
Panama,  if  you  know. 

Mr.  Bunn:  To  which  transportation  could  be 
made  by  water,  if  the  court  please? 

The  Court:     Yes. 


The  Court:  Would  you  answer  the  question  I 
asked? 

The  Witness :    Between  $120  and  $140  per  ton. 

The  Court :  That  is  to  say,  the  seller  would  have 
to  pay  the  freight? 

The  Witness:  We  had  so  many.  I  will  have  to 
think  just  a  minute.  It  would  either  be — ^to  South 
America  it  would  be  a  delivered  price  ranging  be- 
tween $120  and  $140.  [1458] 

*       *       -x- 

Q.  (By  Mr.  Dasteel) :  Well,  where  did  you  ship 
wire  to?  What  part  of  South  America? 

A.  We  shipped  our  wire  to  Venezuela.  I  think 
we  shipped  some  to  Colombia.  T  would  have  to  check 
the  records  to  find  out.  It  has  been  four  years  ago. 
I  don't  remember  all  the  countries.  The  majority  of 
the  wire  I  will  say  went  to  Mexico. 

Q.  Then  the  freight  shipment  of  the  wire,  then, 
could  have  been  by  boat?  A.     It  was. 

Q.  All  right.  Now,  then,  your  testimony  is  that 
the  price  delivered  in  South  America  was  between 
$120  and  $140  a  ton  for  Exhibit  No.  54.  Now,  look 
at  Exhibit  No.  53.  What  would  the  price  be  on  that 
wire?  [1459] 
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The  Witness :     In  its  present  condition  *? 

Q.     (By  Mr.  Dasteel)  :    Yes,  as  it  appears  to  you. 

A.     It  would  be  unsalable. 

Mr.  O'Malley:  Is  the  witness  basing  that  as  of 
the  time  of  this  transaction  or  as  of  the  present 
time? 

The  Witness :    At  the  time  of  the  transaction. 

Q.  (By  Mr.  Dasteel) :  At  the  present  time  would 
you  say  that  this  would  be  unsalable?  Is  that  your 
testimony  as  an  expert,  that  that  is  unsalable? 

A.     That  we  could  not  sell  that  wire. 

•5f  *  * 

Q.  (By  Mr.  Dasteel) :  I  draw  your  attention  to 
Exhibit  No.  52.  What  would  your  answer  be  to  the 
same  question? 

A.     We  could  not  sell  it  in  that  condition.  [1460] 

*        -x-        * 

Q.  And  what  price  would  have  been  the  reason- 
able market  value  or  market  price  on  Exhibit  No.  51 
in  the  same  period  you  have  testified  as  to  the  market 
price  of  Exhibit  No.  54? 

The  Court:     In  ton  lots? 

Mr.  Dasteel :    In  ton  lots,  yes,  your  Honor. 

The  Witness:    Between  $160  and  $180. 

The  Court :    That  is  delivered  ? 

The  Witness :     Yes,  sir. 

The  Court:     To  any  point? 

The  Witness :     To  the  various  points. 

The  Court:  To  the  northern  points  of  South 
America  ? 
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The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Dasteel) :  Drawing  your  attention 
again  to  Exhibits  No.  52  and  53,  could  both  or  either 
one  of  those  be  processed  at  this  time  so  that  there 
would  be  a  market  price  for  it  ?  A.     Today  ? 

Q.     Yes.  A.     No,  I  don't  think  so. 

Q.     As  of  that  time,  1946?  A.     Yes. 

Q.     That  would  have  been  salable  in  1946? 

A.     After  processing.  [1461] 

Q.  After  processing.  And  then  what  would  the 
market  price  be 

The  Court :     For  which  one  ? 

Q.  (By  Mr.  Dasteel) :  For  No.  53  first,  after 
processing.  A.     Between  $120  and  $140. 

Q.    And  52?  A.     They  are  both  the  same. 

*     *     * 

Mr.  O'Malley:    I  will  have  a  very  few  questions. 

Cross-Examination 
By  Mr.  O'Malley: 

Q.  Mr.  Mather,  I  believe  you  testified  that  you 
made  a  purported  selection  of  your  wire  in  Honolulu 
sometime  in  May,  1946;  is  that  correct? 

A.    Yes. 

Q.  And  that  was  subsequent  to  your  purchase 
of  the  wire ;  is  that  correct  ? 

A.    No,  sir.   It  was  subsequent? 

Q.    Yes.  A.    Yes,  it  was. 

Q.     It  was  after  the  purchase  of  the  w4re.   Now, 
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this  so-called  selection  was  made  in  Honolulu ;  is  that 

correct  ?  A.     Yes. 

Q.  And  when  you  made  this  so-called  selection, 
did  you  [1462]  ever  make  a  segregation  of  your  1500 
tons  of  wire  into  a  separate  lot  or  lots,  which  you 
could  identify  as  the  wire  belonging  to  Gonzalez  & 
Blanco  f  A.     No. 

The  Court:     That  is  in  Honolulu? 

Q.     (By  Mr.  O'Malley)  :     In  Honolulu? 

A.     No. 

Q.  Did  you  place  any  labels  or  identifying  marks 
on  it  in  any  way"?  A.     No. 

Q.  Now,  when  the  vessel,  the  White  Squall, 
docked  in  Long  Beach,  and  I  believe  the  date  is  in 
evidence  as  being  July  26,  1946,  you  made  an  ex- 
amination of  the  wire  in  the  hold  of  the  ship ;  is  that 
correct  1  A.     Cursory. 

Q.     You  did  see  the  wire  in  the  hold  of  the  ship  ? 

A.    Yes. 

Q.  And  did  it  there  have  any  labels  or  identifying 
marks  on  it  in  any  way?  A.     No. 

Q.  And  could  you  then  and  there  identify  the 
wire  that  you  purchased?  Could  you  identify  a  lot 
of  1500  tons  of  wire  that  you  had  purchased  in  the 
hold  of  the  ship?  A.     No.  [1463] 

•X-  *  * 

The  Court:  By  the  way,  if  I  may  interrupt. 
While  you  are  still  in  Honolulu 

Mr.  O'Malley:     Yes. 

The  Court:    did  you  remain  there  while  the 

bill  of  lading  was  made  out  ? 
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The  Witness :     No,  sir. 

The  Court :  You  were  not  there  when  the  loading 
began  or  finished'?  [1464] 

The  Witness :     No,  sir. 

The  Court:  Did  you  leave  any  person  there  and 
designate  him  as  your  representative  in  connection 
with  the  loading  or  making  out  of  the  bill  of  lading  % 

The  Witness :  We  had  a  representative  there  sup- 
posedly to  protect  our  interests  in  the  loading  or 
placing  on  the  dock  of  the  wire. 

The  Court:     Who  was  thaf? 

The    Witness:      Mr.    Porter,    of    MacDonald    & 

Porter. 

*     *     * 

Q.  Very  well.  Now,  going  on  a  little  bit  to  the 
transaction  in  which  you  purchased  barbed  wire 
from  Mr.  Londono.  I  think  it  is  in  evidence,  Mr. 
Mather,  that  that  purchase  was  made  on  the  date 
of  October  24,  1946.  [1465] 

Mr.  Diether:     22. 

Mr.  Bunn:  The  contract  is  dated  the  22nd,  Mr. 
O'Malley. 

Mr.  O'Malley:     Very  well. 

The  Court :    I  think  it  w^as  signed  on  the  24th. 

Mr.  Bunn:  It  was  signed  on  the  24th,  and  dated 
the  22nd. 

Mr.  O'Malley:     Very  well. 

Q.  (By  Mr.  O'Malley)  :  Where  was  the  wire  at 
the  time  you  made  your  purchase?  Where  was  it 
physically  located?  A.     Pier  A,  Long  Beach. 
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Q.  Over  what  period  of  time  did  Gonzalez  & 
Blanco  pick  up  the  wire?  By  that  I  am  referring 
now  to  the  Londono  wire. 

A.  My  recollection  is  that  it  was  a  period  of 
months,  with  an  interruption  because  of  labor 
trouble. 

Q.  Very  well.  Xow,  approximately  how  many 
months  ensued  during  which  you  picked  up  that 
wdre,  to  your  best  recollection  ? 

A.     I  would  say  probably  six  or  seven. 

Q.  Between  six  and  seven  months,  is  that  your 
best  estimate  of  the  time?  A.     That's  correct. 

Q.  Very  well.  Xow,  between  the  date  of  the  con- 
tract, which  was  October  22nd,  and  the  date  when 
you  finally  picked  up  all  of  3^oui-  wire,  the  portion 
which  had  not  been  picked  up  [1466]  remained  on 
the  dock;  is  that  correct?  A.     That's  right. 

Q.  Do  you  know  whether  it  was  under — it  was 
in  an  open  space  and  it  was  imguarded;  is  that 
correct  ? 

A.  It  wasn't  unguarded.  I  imagine  they  give 
you  protection.    After  all,  you  paid  storage  space. 

Q.  Do  you  know  whether  it  was  under  any  kind 
of  guard,  or  is  that  merely  your  conclusion? 

A.  It  is  my  conclusion  due  to  the  fact  that  the 
dock  in  holding  property  for  shippers  or  receivers 
is  responsible  for  quantities. 

Q.  It  is  merely  your  conclusion  that  it  should 
have  been  under  guard ;  is  that  correct  ? 

A.     I  assumed  that  it  was. 
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Q.  (By  Mr.  O'Malley) :  Now,  at  the  time  the 
wire  was  [1467]  purchased,  on  or  about  October 
22nd,  did  you  make  any  physical  count  of  the  wire 
in  any  way  ?  A.     No. 

Q.    You  did  not  f  A.     No. 

Q.     You  did  not  weigh  the  wire  ?  A.     No. 

Q.     And  you  did  not  count  the  rolls'? 

A.     No. 

Q.  So  you  don't  know  how  much  was  on  the  dock 
at  the  time  you  purchased  it;  is  that  correct? 

A.     Just  an  estimate. 

Q.     It  was  merely  an  estimate  on  your  part? 

A.     Right. 

*     *     * 

Q.  (By  Mr.  O'Malley) :  Is  it  your  testimony, 
then,  that  [1468]  the  market  value  C.I.F.  a  northern 
port  in  South  America  is  approximately  $160  to  $180 
per  ton  for  Exhibit  51,  for  identification?  That  is 
the  galvanized  barbed  wire.   Is  that  correct? 

A.    Yes. 

Q.  And  with  respect  to  Exhibit  54,  which  is  the 
wire  you  testified  was  good  black  wire,  I  believe  it 
is  your  testimony  that  it  had  a  value  C.I.F.  a  north- 
ern port  of  South  America  of  $120  to  $140  a  ton ;  is 
that  right  ?  A.    Yes. 

Q.  And  you  testified  that  you  paid  $51  a  ton  for 
the  wire  purchased  from  Londono;  is  that  correct? 

A.     We  paid  $51  to  Londono. 

The  Court:  Which  one  of  those  exhibits  would 
that  correspond  to,  if  any? 
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The  Witness :    52  and  53,  and  similar  wire.  [1469] 


Q.  (By  Mr.  O'Malley) :  Now,  do  you  know  the 
fair  market  [1472]  value  in  Los  Angeles  during  the 
period  in  question,  namely,  from  July,  1946,  to  De- 
cember, 1946,  of  barbed  wire  of  the  standard  of 
Exhibit  51,  for  identification,  namely,  the  galvanized 
barbed  wire  for  transshipment  out  of  the  United 
States? 

Mr.  Bunn :     To  where  ? 

Q.  (By  Mr.  O'Malley)  :  To  a  South  American 
port?  A.    Yes. 

Q.     And  what  is  that  ? 

A.     $160  to  $180  a  ton. 

The  Court:     C.I.F.? 

The  Witness:     C.I.P. 

The  Court:  That  is  cost  and  freight  paid,  the 
delivered  price? 

The  Witness:    Yes. 

Q.  (By  Mr.  O'Malley) :  And  with  respect  to 
Exhibit  54,  for  identification,  namely,  the  wire  which 
you  have  testified  is  good  galvanized  black  wire, 
what  is  the  fair  market  value  in  Los  Angeles  for 
transshipment  to  a  South  American  port  of  wire 
of  that  character?  [1473] 

*     *     * 

A.     $120  to  $140  per  ton. 
The  Court:     Delivered? 
The  Witness:     Delivered. 


vs,  J.  B,  Londono,  etc,  1163 

(Testimony  of  Russell  H.  Mather.) 

Mr.  Bunn:  May  I  make  one  comment,  and  then 
I  will  try  to  hush  on  that  score.  I  call  the  court's 
attention  to  the  fact  that  it  is  clearly  in  evidence 
here,  and  exclusively  so,  that  Mr.  Londono 's  ex- 
pressed intention,  both  to  Dulien  and  to  Mr. 
Schroeder  at  the  bank,  was  that  this  wire  was  all  in 
theory  before  he  saw  it  to  be  shipped  to  South 
America.  None  of  it  was  to  be  sold  here. 

The  Court :  I  am  aware  of  that.  I  am  also  aware 
of  the  fact  that  you  consider  it  a  part  of  your  obliga- 
tion, as  Mr.  Londono 's  counsel,  to  show  a  good  faith 
effort  to  mitigate  the  damages. 

Mr.  Bunn:     Yes,  sir. 

The  Court:  And  that  according  to  the  evidence 
so  far  introduced,  [1474]  there  was  a  certain  amount 
of  the  wire  which  could  not  be  transshipped  and  sold 
in  South  America. 

Mr.  Bunn:     Right,  sir. 

The  Court:  And  it  had  to  be  sold  here.  There- 
fore, it  becomes  material  sooner  or  later  in  this  trial 
as  to  what  the  fair  market  value  of  barbed  wire  was 
here. 

Mr.  Bunn:  But  there  was  none  of  the  good 
character  available  for  him  to  sell  here.  [1475] 

•X-  *  * 

Mr.  Dasteel:  Your  Honor  please,  in  the  noon 
hour  we  would  like  the  court's  permission — I  believe 
Mr.  Morrow^  would,  too,  and  Mr.  Diether,  and  Mr. 
Laven,  as  well  as  myself,  although  I  don't  know 
whether  Mr.  Laven  knows  what  I  am  going  to  ask, 
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but  he  is  included — to  cut  samples  just  about  seven 

inches  long  off  the  four  rolls?    We  have  clippers 

here. 

Mr.  Bunn:     No  objection. 

The  Court:     Very  well.  [1477] 

*  *       -x- 

The  Court :  But  they  will  be  marked  for  identifi- 
cation, and  taken  out  with  the  tag  on.  [1478] 

*  *     * 

The  Court:  That  is  right.  They  will  be  51-A, -B, 
-C,  and  -D  I  think,  Mr.  Clerk,  that  we  might  mark 
them  according  to  the  designations  we  have  given 
the  different  defendants,  that  is,  the  one  taken  by 
Dulien  will  be  51-D,  the  one  taken  by  the  bank  will 
be  51-C,  and  the  one  taken  by  Matson  will  be  51-M, 
and  the  one  taken  by  the  government  will  be  51-US. 

(The  samples  referred  to  were  marked  Plain- 
tiff's Exhibits  51-D,  51-C,  51-M,  and  51-US,  for 
identification.)  [1479] 

*  -x-       * 

(The  samples  referred  to  were  marked  Plain- 
tiff's Exhibits  52-D,  52-C,  52-M,  and  52-US,  for 

identification.) 

*  *     * 

(The  samples  referred  to  were  marked  Plain- 
tiff's Exhibits  53-D,  53-M,  and  53-US,  for  iden- 
tification.) 


